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AT  A  TERM  OF  THE  APPELLATE . COURj 

^  \^ 

Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  se'cond  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois;  j^^^.^.... -..-..,.,., — ^.^^^^ 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice.     '-■-, 

Hon.  DORRANCE  DIBELL,  Justice. 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk, 


E.  M.  DAVIS,  Sheriff. 
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BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on   • 

.^ ,  the  opinion  of  the  Court  was  filed  in 

the  Clerk's  office  of  said  Court,  m  the  words  and  figures 
following,  to-wit: 


Gen.  IIo.  6481.  Agenda  IIo.  10. 

Jed  Girottx, 

x^ppellee, 
-vs-  Appeal  from  Iroquois. 

W.B. Puller,  and 
Carl      H.Ioder, 

Appellants. 

.,,•-■  ...■■}■.") 

Games,  P.J.  .         '  ' 

In  October  19p,    appellant,  W.  B.  Jliller,    being 
heavily  in  debt  maije  a  composit  on  agreement  mth  his  credi- 
tors.      At   that  time  Jed  Giroux,   the  appellee,  held  an  nn- 
satisified  judgment  against  him  and  his    v/ife,  and  Efused  to 
join  in  the  agreement  unless  iHillei  would  secure     the  part 
of  the  judgment  debt  tk  t  would  not  in  that  iivay  be     paid. 
Accordingly,  at   the  same  time  and  practically    as  a     part     of 
the  same  transaction,  ]?uller  procured  appellant,  Yoder,     to 
sign  as  surety  his.  Puller's,  promissory  notes  to  apiDellee  for 
the  sum  that  they  estimated  v/ould  not  be  paid  under  the  com- 
position arrangement.         Tliese  notes  were  cfelivered  to  appellee 
and  he  signed  the  a^^reement  and  afterwards  entered    satisfaction 
in  full  of  the  judgment  against  Puller    and  his  v/ife.     Appellee 
received  his  agreed  percantag'e  under  the   cx)mpositJon  agreement, 
and  some  payments  were  made  from  time  to  time  on  the  notes  and 
a  rene\7al,  which  was  also  signed  by  both  appellants,  leaving  a 
balance  due  which  was  sued  for  before  a  justice  of  the  j^eace 
in  tbis  action  and  tried  on  appeal  before  the  circuit  ..ourfe 
without  a  jury  resulting  &n  a  jtidgment  for  the  plaintiff  for 
$200.87,  and  this  appeal. 
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It  is  asrdgned  for  error,  but  not  argued,   t'imt  the-   judg- 
ment is  void  because  it  exceeds  the  jurisdiction  of  the  justice. 
The  excess  is  of  interest  accrued  while  the  suit  vms  ijending, 
and  therefore  the  judgiient  w  s  properly  entered  in    excess  of 
the  $200.  limit.   (  Alley  v.HcCabe,  147  ill.  410,417.)         The 
only  other  claim  of  error  is  that  the  surety,  Yoder,  reoeived 
n^  consideration  for  signing  the  note;     that  appellae  by  join- 
ing in  t  e  composition  agreeirient  and  entering  satisfaction  of 
his  judgment  against  i^ller  and  wife,  which  at  that  time  re- 
presented his  claim,  entirely  dischc.rged  the  whole  indebtedness 
and  therefore  there  was  no  consideration,  moving  to  eitlier  him 
or  his  surety, to  support  the  notes  given.        'Te  see  no  grounds 
for  this  view  of  the  case.       The  consideration  of  the     notes 
originally  given  was  a  part  of  the  indebtedness  of  Puller  and 
wife  to  appellee  and  that  he  should  sign  the  composition  agree- 
ment, which  he  did.        No  consideration  Lioved  to  Yoder  personally. 
His  undertaking  was  that  of  a  surety  on  a  promissory  note  re- 
quiring no  consideration  except  tb;t  moving  to  the     principal 
maker.       Tlie  law  is  settled  and  very  v/ell  known  on  that  question. 
It  is  not  claimed  or  suggested  thet  appellee  is  estopped  by  any 

fraudulent  act  or  concealment  in  joining-  in  the  composition 

arrangement 

acgrKemxBi  with  an  agreement  perhaps  secret,  differing  from  that 

of  other  creditors  joining  therein; the re  fore  that  question,  if 

it  is  a  question,  is  not  presented  for  our  consideration. 

Finding  no  error  in  the  record  the  judgu^ent  is  affirkied. 

Affirmed. 
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STATE  OF  ILLINOIS,    1    ^ 

SECOND  DISTRICT.  |  I,  CHRISTOPHER   C.   DuFFY,    Clerk   ol   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  oi)inion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this    

(Jay  of - in  the  year  of  our  Lord  one 

thousand  nine  hundred  and — 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  djSiy  of  October, 


in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 

/ 

teen,  within  and  for  the  Second  District  of/the  State  of 
111 ino  is :     \ 
Present--The  Hon.  DUANE  J.  CARNES,  Pres id ing'  Jus t i ce 


/ 


Hon.  DORRANCE  DIBELL,  Justice,- 

/ 
Hon.  JOHN  M.  NIEHAUS,  Jus  tic/. 

/ 
CHRISTOPHER  C.  DUFFY,  Clerk,. 


E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  alTterwards,  to-wit:  on 
htB   1  2  1918        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6506.  Agenda  IIo.  52. 

New  York  Life  Insurance 
Company,  a  corporation, 

-vs-  Appeal   from  Lee. 

ll,ih&rtha  ttuglies. 

Appellant, 
and  Samuel  Hughes 
Adminiatrctor  of  the 
Estate  of  Eliuer  liu^es, 
deceased. 

Appellee.  '      '  ' 

Games,  P.   J.  ,, 

This  is  a  contest  in  cV^ncery  on  a  hill  of  interpleader 
between  LL^lartha     Hugl^s,  the  an  ellant,  and  Samuel  hughes,  as 
adiiiinistrator  of  the  estate   of  Klmer  Hughes,  deceaseo.,    the  ap- 
pellee, over  the  proceeds  of  a  policy  issued  to  deceased  in  his 
life  time  by  the  rlew  York  Life  In^Turance       Goinix'ay .       The  coiiipany 
paid  the  ^.l  :  ney  into  cx)urt  and  a  decree  was  entered  discharging 
and  releasing  it   from  all  liability  on  the  policy,       Wo     question 
arises  on  tbis  part   of  the   proceeding.       'The  policy  as  originally 
written  was  payable  to  the  executors  and  assigns  of  Elmer  Hughes. 
Appellant  claims   as  assignee.       There  was  a  v/ritten  request  for 
change  of  beneficiary  signed  by  iilmer  Ilughes,  ani  the   only  question 
litigated  are  whether  he  waa  of  sound  mind  and  memory  or  '.7as  under 
undue  influence  when  he  signed  that  paper.       These   two   issues  were 
submitted  to  a   juiy  and  each  founu  in  favor  of  a'  eliee.       The 
chancellor  disregarded  the  jury's  finding  on  the  quention  of 
undue  influence  and  ad  pted  their  finding  that  Slmer  hughes  was 
of  unsound  mind  at  the   time  he   executed  the  writiig,  and  entered 
a  decree  accordingly  declaring  appellee  entitled  to     receive  the 
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proceeds  of  the  policy,-  $986.81.     (  There  is  no  controversy 
about  the  aniount.)       Appellee  hrings  the  recora  here   for  review 
and  urges  tlat   iie  decree   is  not  supported  by  the  evidence. 

It  appeared  t^t  Elmer  hughes  died  Auguot  16,  1916, 
of  tuberculosis;   that  he  had  been  at  the  home  of  his  hrotier  Frank, 
ap-'el.Lant 's  husband,  about   tv?o  months  before  he  died;   that  he  kid 
been  sick  for  aomet  ime  he  fore,  an'   his  physical  condition    was 

rapidly  weakening  during  that  tm  months.       He  had  other  trotheiB  an 
sisters.       On  tiie  evening  of  the    14th  of  August   (   two  days  before 
he  died  )   the  husband  of  ap   el  Lant   in  the   presence  of  the    attenciiig 
physician      produced  a  blank  assignnient  of  the    insurance  policy, 
and  Elioer  Hughes,  at  his  request,  signed  it.       Prank  then  asked 
the  doctor  to  witness  the  signature,  w^  ich  he  refused     to  uo  hecaust 
he  saT^s  he  did  not  regard  him  competent   to  do   business.       I^.e   next 
day  appellant  gota    neighboring  woman,  Mrs.  iJeightel,  to  come  over 
to  her  house,  and   they  raised  Elmer  from  the  Led  to  a  sitting 
posture  and  he  then  signec  the  assignment  ofvered  in  evioenoe,  and 
Mrs.  Beightel,   at  the  request  of  appellant,  signed  as  a  witness. 
She   testified  on  the  trial  that  s -e  thought  he  w.3     then  of  sound 
mind  and  capable   of  transactirg  business,   but  she  had  her  (  oubts 

.about  it.       The  doctor  testified  clearly  and  positively  that  he 
was  so  f  r  weakened  and  so  near  death  that  he  wts  not   capable 
of  acting  intelligently  in  a  business  tmnsaction.      Appellant 
introduced  sixteen  v/itnesses  other  than  i.lrs.  Beightel,  only  tl  ree 
of  whom  professed    any  knowledg    of    Elmer  Hughes'  condition  in  the 
last     aays  of  his   life.       It  appeared  from  the   testimony  of  her 
other  thirteen  witnesses  tlnat  in  Jr.lj  and  at  different  periods 
up  to  a  week  before  he   died  he  had   sufficient   strength  to  understand 
and  discuss  mtters.       Of  the  other  three  witnesses  one  testified 
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that  two  days  before  he  died  he  thous^ht  lie  was  of  sound  mind 
"except  as  the  disease  affected  Miu  tkeu^t  he  was   of  sound  mind." 
Another  that  the  day  ■before   l-e  died  he  answered  questions  in  a 
normal  way    hut  with  difficulty.       He  was  very  quiet  on  account 
of  his   throat,  but  he  con  side  red  him  of  sound  nam.       The   tliird 
testified  positively  that  ohout   two  days  before  he   died  he  saw 
no  chang'e  in  ]~is  mental  condition;      'is  voice  seemed  clear  and 
he  had  no  difficulty  in  spaaking.       This   is  all  the  testiiiiony 
introduced  "by  appellant.       Appellee   introduced  the  doctor   oefoi^ 
mentioned  and  six  other  witnesses,   i)ur  of  whOiU  had  seen  Sb.er 
about  two  days  before  he   died.       Tliey  each  testified   that  he  was 
so  weakened  in  physical  and  mental  condition  that  he  ■•ms  not 
competent  to   transact  business.     It  is   objected  that  these  wit- 
nesses were  unable   to  testify  to  anything  irrational  that  he  said 
or  did,  and   said   that  they  were  non-expert  witnesses  and   tlere- 
fore  not   uompetent    to  express  an  opinion  in  the  absence  of  such 
testimony,  as  held  in  Brainard  v.Brainard,  259  111.   61 .  ,and 
otlir  cases.         It  does  not  appear  that  this  testimony  was  ob- 
jected to  on  the   trial  for  that   reason,  but  appellant  says  not- 
witnstanding  th-at    omition  of  the  record  tlieir   testimony  should 
not  be  regarded  as  of  much  probative  force,  again  relyii^'  upon 
Brainard  v.Brainard,  supra.       ^^e  recognize   the  rule   requiring 
non-experts  to  stace    facts  on  wh  ch.  an  opinion  of  one's  sanity 
might  be  reasonably  based  before  being  allowed  to  ss&jress     an 
opinion.       Opinions  as  to  ;iny  natter  or  thing  must   have  more     or 
less  weight  accordii^  to  the  knowledge  and  understanding  on  which 
they  t.fe   based.       It  is   true  enough  that   uhe   opinion  of    a  v/itness 
concerning  one  *s  sanity  or  inability  to  do  business  would  be  of 
no  weight  if  it   iurther  appeared  th.:.t  he  Lai  no  kncvvledge   or  means 
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of  knowledge  of  tiie   subject  on  which  he  was  expres  ing  his 
opinion;     but  in  the     resent  case   tlie   real   content  ion  is     that 
Elmer  iiiJighes.  wss  so  near  death  that  he  was  unable  to   think  con- 
secrutiYely  or  reason  intelligently,  and   this  vras  indicated  not 
tj  any  wild  incoherent  statenients  on  his  gart ,  but  by  his  stiipid 
condition.       Some   of  ap  ellee's  witnesses  made  this  clear     and 
qualified  theiuselves  to  express  opinions.       A  reading  of  the  re- 
cord convinces  us  that  the  chancellor  reached  tlie  right   oonclusion, 
and  even  were  we  inclined  to  a  contrary  opinio  n  we   a)uld  not  in- 
terfere unless  it  was  clearly   vp|^.  rent   the  chancellor  erred.  (   Bill 
v.Fowler,  231  111.  205.) 

It  is  aigued  that  the  chancellor  erreu  in  instructing 
tbe   jury  on  the   -ji.estion  of  undue    influerce,   and   said   that  there 
was  no  evidense  Tvhatever  to  sustainthat  issue;   therefore    there 
should  hive  bee,-   no  instruction.       iipr)6llatelt  at  the    .lose   of  tlie 
evidence  asked  for  an  instrv-cted  verdict  on  both   :LEsues,  which  was 
properly  denied.       She  did  not  otherwise  ask  thcjt   the  issue  of 
undue   influence  be   mtlidrawn  froir.  the     jury,  "but  on  the  fjontrary 
offered  an  instruction,  '.vhich  was  given,  thtt  it  •.•'as  the    jury's 
duty  to  determine  froii.  the  evidence  whether  or  not   at  the   tiiue 
of  tie  execution  of  the  paper   -llmer   -iughes  w  s  under  any  improper 
influence  used  to   .persuade  or  induce  hii..  to  sign  Ihe    ESLiC.       She 
is  therefore  in  no  position  to  complain  here   that  the  court  at  the 
instance  of  appellee     instructed  en  th|t issue  and  she  does  not 
complain  that   the  instructions  were  improper  or  misleadi%-,  if  any 
instructions  on  thr^t     subject  were  proper;     furtheriiiore  ,  ';;e  are  of 
the  opinion  that  there  was  evidence  requiring  the  submisa  en  cf  th 
issue  to  the  jury. 
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This  disposes  of   the    groums   of  error  argued;   there- 
fore  the  decree   shoul.c    be  affirmed. 

Affirmed. 
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STATE   OF  ILLINOIS,    )    ^  ^,     ,       .     ^      a        n  . 

SECOND  DISTRICT.  (  I,  CHRISTOPHER  C.  DuFPY,   Clerk  oi   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(Jay  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk,  of  the  Appellate  Court. 


n 


kJ 


AT  A  TERM  OF  THE  APPELLATE  COtm', 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day /of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundre>fl  and  seven 
teen,  at4.thin  and  for  the  Second  District  of  t^^  State  of 
111  ino  is  :  ;' 

Present--The  Hon.  DUANE  J.  CARNES ,  Presiding  /ustice. 
Hon.  DORRANCE  DIBELL,  Justice.  / 
Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISVOPHER  C.  DUFFY,  Clerk. 

\ 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

I  ■  X  ..:  ,;.)iQ      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6508.  Agenda  xJo.  28. 

Inargaret  Johnson,  Adjux.  Est., 
of  Hoy  B.Jolinson,  deceased, 

Appellee, 

-vs-  Appeal  from  Kankakee. 

Chicago  Surface  Lines, 
Chicago  Interurban  Traction 
Company,  et  al, 

Appellants. 

Games,  P.J. 

Roy  B.   Johnson,  appellee's  intestate,  a  resident  of  Dixon, 
Illinois,  was  on  November  Eb,   i91<j,  visiting  Lis  brother-in-law, 
Pred  Goe,  in  the  city  of  Chicago.       On  the  evening  of  that  day 
Vernon  G.flaugle,  an  unuertaker,  owning  and  driving  a  Studebaker, 
seven  passenger  limousine,  with  lis  friend  JVed  Pried,  called 
at  Coe's  residence  t^na  took  him  and  Johnson     out  for  a     drive. 
Naugle  had  owned  this  car  several  years,     operated  it  himself, 
and  was  an  experienced  uriver  faniiliar  with  the    .-art  of  the  city 
in  v.hich  they  went.    '     Between  nine  ana   ten  o'clock  in  the  evening 
they  liere  driving  south  on  the  west  siue  of  Yincennes  road.       Ap- 
pellant's double  track  railway  v/as  on  the  east  side  of  that  road. 
The  night  was  d-  rk  and  rainy.       Johnson  and  Goe     sat  on  the  back 
seat  of  the  auto.       At  an  intersecting-  street  (  9oth  street) 
Itaugle  turned  li     car  to  cross  the  tracks.       Fnen  about  iifteen 
feet  from  the  first  rail  he   looked  south  and  Fried  looked  north. 
Each  testifiei    that  he  rjaw  no  car  approacliin_',  and  i  eard  no 
signal.       llau^  proceeded  to  cross  the  tracks  at  a  speed     of 
from  five  to  eight  miles  an  hour,  c.nd  when  on  tie  farther  (north 
bound)   track  the  auto  was  struck  tij  a  heavy  interurban  car  ^:oing 
north,  appellants  say  at  a  speed  of  twenty  miles    an    hour. 
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Johnson  and  Ooe  were  ki'.  led,  the  antomo'bile  demolished,  and  the 
other  two  iuen  injured.       This  action  was  brought   to   recover  for 
the  death  of  Johnson.       There  ws  a  verdict  and  judgment  oi'    $9500. 
for  the   ijlaintiff.       One  of  the  record  assignments  of  error  is  thai 
the  venUct  is  excessive.       There  is  no  suggestion  in  tue     brief 
and  argument  to  that  effect;   therefore  thai-  assigniiieut  is  ahandonec 
and  we  need  not  discuss  that  feature  of  the  case.       A  reversal     is 
asked  on     v^everal  other  grounds,  hut  most  stress  is  put  on  tie 
claim  that  there   is  no  sufficient  :^veri.ient  in  the  ilecl'iration  and 
no  evidence  of  aue  oare  on  the  part  of  Johnson. 

The  aeciaration  was  of  throe  counts,   the  first  alleging  that 
while  Johnson  w^s  being  driven  in  an  easterly  direction  then  and 
there  using  due  care  and  caution  tor  his  safety,  defendants  negli- 
gently and  carelessly  ran     one  of  their  cars  at  a  high  rate  of 
speed,  una  without  any  warning  or  signal  of  its  approach  into  and  ■ 
against  said  auto.       The    ;econd  plead  a  city  ordinance  requiring 
such  a  car  when  operated  at  night  to  be  ecjuipped  with  a  bright 
lighted  headlight,  and  averred  thai;  when  Roy  B.Jolinson,  7/ho  was 
then  and  there  with  due  care  and  caution  for  his  own  safety  riding 
in  an  autOiiiobile  in  an  easterly  direction  upon  said  95th  street, 
and  was  then  and  there  being  so  driven  across  the  right  of  way  of 
the  defendants  on  said  95th  r;treet,   the  defendants  then  and  there 
carelessly  and  negligently  caused  and  permitted  one  of  their  cars 
to  be  run  and  operated  without  h...vin^  such  headlight  lighted  there- 
on, and  so,  without  giving  any  warning,  they  then  and  there   care- 
lessly and  negligently  caused  and   ^^erniitted  and  allowed  said  car  t' 
run  into  and  against  said  auto.       The  t:  ird  charges  that  the?  de- 
fendants ran  and  operated  a  large  interurban  car  at  an  excessive 
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high,  and  dangeroas  rate  of  speed  aldng  Yincennes  road  northerly 
and  over  said  95th  street,  end  while  said  Johneon  was  using    due 
care  and  caution  for  his  safety  riding  in  an  automobile  not  ov/ned 
or  driven  hy  himself,  going  in  an  easterly  direction  on  95th  stree 
c.nd   crossing  said  Vincennes  road  across  said  street  car  tracks  of 
the  defendants,  defendants  carelessly  and  negligently  caused,  pr- 
mitted  and  allowed  one  of  their  Baid  street  cars  to  he  driven    and 
operate     at  a  high  and  dangerous  rate  of  speed  on  such  dark  night, 
and  by  reason  of  the  premises  negligently  ran  the  said  street  car 
into  „nd  against  said  automobile. 

It  is  claimed  on  the  authority  of  Krieger  v..v.S.&  C.E.R.Co,, 
242  111.  545,551,  and  Bale  v.Chicago  Junction  Ry. ,Co.,  259  111. 
476,480,     thc:-t  the  allegationR  of  cue  care  of  deceaseu  are   limited, 
to  the   time  he  wag  in  the   place  where  he  \7as  struck  by  the   car, 
and  that  this  is  especially  true  of  the  second  count,  and  therefort 
that  it  was  error  to  refer  the   jury  to  the  declaration  in  the  in- 
structions and  infonii  them  that  the  plaintiff  was  entitled     to      .    , 
recover  if  she  liad    :roven  any  cue     ount  of  her  aeclaration.       We 
do  not  think  the  counts  open  to  thst  criticism.       The  declaration 
in  lirieger  v. .1.3.3;  C.R.u.Oo.,  supra,  expressly  limited  the  al- 
legation of  care  to  the  time  'vvhsn  the   plaintiff  was   'riding  across" 
the  said  railway,       in  .ixils  v.Chicago  Junction  liy.   Co.,  supra, 

the  allegation  of  care  seems  to   :e   liiiiited  to  the  instant  when 

The  averments 
the  deceased  was  struck.       2hffia:iaeriii£H±E  in  the  present  uc^se 

are  of  care  \7hile  deceased  WiS  on  9jth  street,  which  includes  the 

time  before  he  rode  upon  the  trc  cks  as  well  as  the  time  while  he 

was  there  and  injured.       If  deaased,     of  :;ny  of  his  ,^rty,  was 

lacking'in  cure  it  was  after   they  reached  95th  street.       if  the 
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care  of  the  driver  instead  of  the  passenger    were  under  considera-? 
tion  the  inquiry  would  be  not  wlBther  l:e  was  properly  and  care- 
fully driving  to  the  intrsection  of  the  streets  but  whether  >t.ving 
reached  95tli  street  he  caretegsly  turner  to  cross  the     tracks. 
There  is  no  suggestion     or  room  for  su  gestion  that  deceased  was 
negligent  in  riding  in  this  autoL.ohile  with  that   party,  or  sitting 
in  the  oar  when  it  was  going  down  Tincemies  road.       'fhere   is  no 
proof  or  presumption  tht;t  he  was  acqjiainted  77ith  the  locatiion  or 
might  have  known  that  the  car  would  turn  to  cross  the  tracks  at 
th.t  place.       This  view     disposes  of  ap,;e Hants'  claim  that  there 
was  at  least  one  had  count  in  the  declaration  and  therefore  error 
in  the  instructions  referring  to  the  f  eclaration.       They    make 
the  further  claim  th>'.t  even  if  the  counts  were  all  good  it  was 
error  to  3end  the   jury  to  the  oecL-'ration  to  deteriidne  the  issues, 
and  say  proper  practice  requires  the   instruction  to  rotate  the 
issues.       There  has  been  sorne  iai sunders tanding  of  the  law  as 
announced  by  the  supret^e  court  on  tl:is  general     question  of  re- 
ferring the  jury  to  the  declaration  and  the  propriety  of  so  doing. 
The  Illinois  authorities  are  reviewed  in  Krieger  v.a.E.&  C.B.P.Co., 
supra.       Instructions  are  constantly  offered  and  given  by  the   trial 
courts  under  the  old  v;ractice  of  referring  to  the  c'eclai'ation, 
and  we  regard  the   law  well  settled  that  whatever  may  te  said     of 
its  propriety  it  is  not  reversible  error  if  there  is  no    bad  count 
in  the  declai-ation,  and  tj;ere  is  rrocf  tending  to  support  the  al- 
legations in  each  count. 

On  the  question  ol  eviaence  of  care  of  deceased  it  is 
to  be  reiuembered  that  he  was  frora  the  country,  probably  unfamiliar 
with  the  streets  and  location  -nd  t;e  ^est  of  the  driver  i^augle, 
an  undertaker  residing  in  that  vicinity,  vzith  lon^;,  experience 
as  a  driver  and  acquaintance  "dth  his  surroundings.       There  was 
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notMng  in  the  situation  to  prompt  a  prudent,  sensible  imn  to 

interfere  with  the  operation  of  the  oar  by  its  owner,  or  atteiiipt 

to  control  him  in  orossiiig  intersecting  streets  or  in  other   places 

of  luoie  or  less  danger.       It  was  a  situation  where  under  the 

authority  of  fiess  v.lloyt,  164  111.  App.  539,  and  cases  there 

collected  and  cited,  negligence  of  the  driver  could  not  be  imputed 

to  the   [i^ssenger.       It  still  retains  true   that  Johnson  was  re- 

q^uired  to  conduct  himself  as  other  ordinarily  prudent  men  ordi- 

iiarily  do  under  such  circumstances     (  ochneeweisz    v. Illinois 

Central  R.Co,,  196  111.  App.  ?AS  ),  and  il  he   failed  to  do  bo,  cS 

did  the  jjassenger  in  Plynn  v. Chicago  City  By. Co.,  250  111.  460, 

the  oase  relied  on  by  ap-^e Hants,  where   three  men  partielly     in-     ,„ 

toxicated  were  in  the  night  time   trying  out  a  blind  horse's  sj;ecd 

on  a  rough  road  uriving  in  violation  of  a  city  ordinance,  in  oase  of 

an  o-ccident  occasioned  by  the  negligence  of  the  driver,  ther /  was 

room  for  inquiry, as  held  in  that  case, whether  the     passenger  was 

acting  like  an  ordinarily  prudent  man  in  placing  himself  in    tliat 

position.       Situations  may  be  suggested  where  prudent  men, 

passengers  in  an  automobile,  would  exercise  much  authority    and 

control  over  the  driver,  an    iuight  be  guilty  of  negliegence  if 

they  failed  to  do  so;  and  there  are  other  situations  where     the 

verj" 
passenger  woula  be   acting/ foolishly  in  attempting  to  interfere 

with  the  driving  of  the  car.       One  would  hardly  suppose  a  sensible 

man  from  the  country  unfamiliar  with  thestreets  of  a   large  city 

in  the  position  of  Johnson  at  the   time   in  qiie  tion  would  assume 

or  feel  much  responsibility  for  the  cours.   of   tht  car.       It  may 

be  well  said  th.;t  if  Johnson  had  seen  the  c<^r  appro  ching    he 

should  Lave  warned  the  driver.       He  probably  would  liavs  done  so. 

He  and  his  companion  on  the  back  seat  were  bath  killed;   therefore 
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no  living  witness  knows  what  either  of  them  then  saw  or  heard; 
"but   if  the  two  men  on  the   front  seat  each  looked  for  approaching 
cars  and  failed     o  see  any,  it     eei;:S  to  follow  that  Jolinson    may 
have   looked  and  seen  none,  in  which  event     he    •/oula  have   si^id 
nothing-;     or  if  he  called  to  look  he  neglected  no  act  thct  '^ould 
have  been  of  benefit  if   oerfonned.         But  api^e Hants  claim  the  car 
was  in    .ight  when  the  auto  turned  to  cross  the  tracks  and  therefore 
they  say  Naugle  and  ilVied  are  not  to  he  believed  when  they  say 
they  did  not  see  it,  and  Johnson  could  have  seen  it  had  he  looked 
to  the   south.       This  aay  be  so  if  the  car  was  not  runnii^  faster 
tV'an  twenty  miles  an  hour.     I'here  was  evidence   tending  to  show 
it  was  running  much  faster  than  that.       There  is  nothing  in  the 
situation  that  required  a  jury  to  disbelieve  Ifeugle   and  iYied;  much 
less  cid  it  warrant  tne  circuit  court  in  assuming  that   the  car  was 
in  view  when  the  auto  approached   the   tracks.        And  even  ii  it  vvas 
in  view  -ve  are  not  inclined  to  hold  thai  Joimson,  xmaei    the  cir- 
cumstances, was  not  measuring  up  to  the  standard  of  ordinary 
prudence  in  sitting  on  the  hack  seat  of  the  closed  autoiiiobile 
without  discovering  and  warning  the  driver  of  the  approacliing 
danger. 

.Vhile  it  is  ar.;ued  that    the  three  charges  of  negligence 
of  the  defendants  were  none  of  theia  proved  by  the  preponderance 
of  the  evidence,  and  there   is  some   testimony  that  the  headlight 
was  lighted,  that  the  whistle  v/as  rounded  seasonably  before  reach- 
ing the  crossing,  and  that  the  car  was  not  running  more  than 
twelve  or  fourteen  miles  an  hour,  still  there   is  sufficient  evi- 
dence in  support  of  the  allegation    of  aefendants*  negligence   to 
support  the  jury's  finding.       Prom  a  re.  ding  of  the  record  Y^e  are 
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inclined  to  the  opinion  that  the  car  was  approaching  the  crossing 
xvithout  its  headlight  burning,  without  sounding  the  whistie  until 
the  instant  of  the  ccllision,  and  at  a  rate  of  speed  exceeding 
t'venty  miies  an  hour.   We  conclude  that  the  verdict  of  the  JLiry 
is  V7ell  sustained  by  he  evio  noe  in  support  of  the  allegations 
of  defendants'^  negligence  as  well  as  of  tho^e  of  due  care  of  the. 
deceased^  therefore,  unless  there  was  substantial  prejudicial 
error  in  the  ru!l.ings  on  the  evidence  and  instructions  here  is 
no  reason  for  reversing  the  judgL-ent, 

Appellants  claim  error  in  the  giving  and  refusing  of 
instructions.   Ap  ellants*  tenth  given  instruction  read  :;.r: 
follows:-     "If  you  believe  iroui  the  evidence  that  just  before 
and  at  the  time  of  the  collision,  the  conditions  and 
surroundings  wei-  such  that  a  reasonably  prudent  msoL 
person  ridin^-,  in  said  auto,  about  to  cross  the  tra  cks 
at  95th  street,  in  the  exercise  of  due  care,  would  have 
stopped  and  looked  and  listened  to  ascertain  if  a  car 
was  approaching  before  attempting  to  cross,  then  unasr 
the  law  if  the  deceased  did  not  do  so,  and  was  killed 
by  reason  of  not  doing  so,  you  should  find  uefeno.ants 
not  guilty." 

The  jury  were  thus  informed,  in  substance,  tk.t  Johnson,  though  a 
passenger,  should  h-ve  exercised  that  degree  of  care  which  the  la 
required  of  the  driver.   The  court  refused  some  other  instruction 
offered  by  appellants  intended  to  advire  the  jury  V7h.-:t  degree  of 
care  if  required  of  a  passenger  in  an  automobile,  r:nd  it  is  argaed 
thjt  he  erred  in  so  doing.   Bu.t  -fter  obtaining  the  above  quoted 
instruction  appellants  should  not  be  heard  to  compl:  in  th^t     the 
court  refused  other  instructions,  perhaps  correctly  dr  fted, 
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much  less  helpful  to  the  defendants   than  was  this  one  given. 

By  apjje  Hants'   fifth  instruction  the   jury  were   cor- 
rectly inforiiiedof  the  tests,  other  than  the  number   of  witnesses, 
to  be  applied  in  determining  the  preponderance  of  evidence   in  the 
case.       ]3ut  though  this  is  not  a  case  where   one  witness  testified 
0^  any  controlling  fact  in  contradiction  to  the  tesLiuiony  of 
sevoEl  other  witnesses,  and  not  a  case  where  tlere  was  a  con- 
trariety of  testimony  on  some  material  fact,  still  the   plaintiff 
offered  and  the  court  gE"ve   the  following  instruction: 

"The  Court  instructs  tie   jury  thi..t  the  testimony 
of  one   credible  witness    may  he  entit^ea  to  more  weight 
than  the  testimony  of  many  others,  if,     s   to  those 
other  witnessesH,  .you  Inave  reason  to  believe,   and  do 
believe   from  the  evidence  and  all  the   fa.ts  before  you, 
thL:t  such  other  witaesses  have   knowin^';ly  testified  un- 
truthfully and  arc    not  corroborated  by  other  credible 
•  witnesses  or  w^  circumstances  proved  in  the  case," 

It  is  substantially  the  instruction  discussed  ..nc.  condemned  and 
held  reversible  error  in  an  opinion  by  Lir.  Justice  LlcAllister  in 
Keller  v.Bansen,  14  111.    App,  640.       It  w.s  there   pointed  out 
that  the  instruction  w  s      harmful  under  the   condition  of  evidence 
disclosed  in  that  record.       Tliat  case  ^s  cited  vdth  approval 
in  Tri-Uity  Ry.Co.,  v.Gould ,  E17  111.  317.       There  are   several 
later  opinions  citii^  t  ose  cases  end  holding  tte  instruction  lad. 
It  has  always  been  conuemned,  but  it  has  not  been  held  of  itself 
sufficient    to  reverse  a  case   except   on  a  record  v/here  it  appeared, 
as  in  Keller  v.Hansen,  supra,  that  it  might  iiave  benn    harmful. 


-a- 


-ICC    -'-:?w  Y^Tif(,   ddj  iioxJ:.  mifiixi   '\i'izi.   'ti;tj3ai.i  9|0/.  y/l 

D3xl:;Jr3i   cnsrrir,-;  eno   'i-iojiv.    ea^c  e  :^on  ai   ex^i  .'%'.;o i li'  ;tj;jLL       .e^BO 
to  xnoiiii   !i^)   9f[;t  o;'  no  i;^'  ibii'i;}noo  ai  ivi/i  ;^^niJicij0Ou  t^xi'b  j^O 

:floi.'ujjTiJ  ?iii   gTxv.'0 1 1 6i   srii    avj^  ;^-i0a;'   £.3   l)a:i  bs^sVio 

9-^   i'  oJ    :     ,  ix   ,8iexf:io  Yfl.-:.n  j.o  Y;xro.axjr?,3J   9;l.'   .fii-.i'Id 

o&  Oil,    ,9V..iiva'  oJ  iiOi3i33'x  ^Viii  tro  '    ,aR9er!9nJn..-  tsjI^Io 

,ijox  9^0x3.   ?i-.ii   2di  llxi  Jill..  9iii9bxv9  f^'!;)"  mnl   ov^iJad 

-;:i/  '  artiJas;^  -^i.-xixwoxncL     v  .ti  &Bp,p.esyr\-:  -lorih.  iL'ii^;   J  ^dj 

sldiosic  i^i:2..  Ijcf  /'9j'^ioao'*'i.:o  jc/    -7X';:   ot/o  Y,-tiJ^'i^'i}''j'-2' 

j  ;:    .?jnio     d^.^-:?  c  'j  ;}  I       .(X-o   .uciu     .i  U.  i>i   ,fldaii:J.a.v  iDilJ>}l 

Iwvoi  ri;      9-J^i'.  r.  v:  9!:.x  d.vil        «o-jLnj  o:  ;j3li  ax   basojosilt 

iGissve?    jf   j:    :T       ,Vi;;   .i.ii  71::;   ,  .«lnoc).v  ,.o0.xi-  '\(;J.K3-xiT  ni 

.  .->    ii'oi-    :r:.t  l:  .    si    "-_//x  ;ion  un     298^^0  'jno  v^    .nx:!/!)  Bwoinxgo  laitial 

r'.^j^St     r.      .^     u^)  d  j'.n  er.;::    oi    JU'f  ,')iji.i^-  no.'j  C[;-3o'  ■r^iiv/J.a  efiif  itl 

, -,9':rj-j<iq-   :j.    j:.'       lor^di  ^  ao   iqe>ox&   sv-io  -  3'i9Y9i  od    to-3ioJ3:l;re 


We  find  noother  error  in  giving-  or  refusii^  instructions. 
As  a  while   tliey  were  laore  favorable   to  the  defendants  than  they 
should  have  been.         No  reason  ap^jears  why  the  plaintiff  should 
hcive  asked  this  instruction    or  supposed  it  would  have  been  of 
benefit  to  lier.       it  Wu.s  probably  found  in  some   form  book     and 
copied  and  hurriedly  passed  by  the  court  as  a  stock  instniction 
without  observing  that  it  w  g  in  c.   forjii  so  long'  ago  and    so     re- 
peatedly oondeMied.       V,e  1b ve     earched  the  record  carefully     to  se 
if  there  is  any  reason  to  !=nippOv^    the  instruction  affected     or 
might  have  afiected  the  verdict  and  can  see  none.       if  it  be  said 
that    'augle  *5  testimony  the.t  he  saw  and  teard  no  ap  Tooling  car 
when  fifteen  feet  from  the  crossii^g  is  contradicted  indirectly 
by  the  te  timony  of  other  witnesses  that  the  car  was  then  ap- 
proaching and  tlerefore  that  the  instruction  may  have  been  aimed 
at  his     testimony  ana  led  the  jury  to  disregar     the  testi;^ony  of 
some  witness  controvertitig  the  fact  that  the    car  was  not  in  sight, 
the  answer  is  that  there  w  s  no  su..h  witness  supposed  to    have 
sworn  falsely  on  an  imiiBterial  iaot,       Tlie  i:.ost  serious  and  per- 
haps only  valid  objection  to  the   instruction  is   that  it  inioims 
the  jury  that  a  witness  may  be   iiupeached  by  false  testiiiiony  as  to  a 
immaterial  issue.       It  was  proper  to  inform  them  that  his   testimOE 
might  be   impeached  by  his  swearing  falsely  on  a  rrfiterial     i  sue, 
(United  Breweries  Go. ,v.O'Donnell,  2E1,  334,338)    ,  and   it  was  not 
prejudicial  error     to  leave  out  liie  qualifyii^'  adjective  material 
if     there  waseno     inmaterial  issues  in  dispute j   furthermore, 
even  if  ifeugle  was  testifying  falsely  and  was  impeached,  and  his 
testiii;ony  as  to  lookii^^  south  on  the  track  entirely  disregarded, 
we  are  of  the  opinion,  as   before  stated,  that  nevertheless  Johns  or 
should  be  held   in  tlie  exercise  of  due  care  at  the  tiiaC  and  place 

in  question.     We  therefore  are  not  inclined  to  reverse  the    judg- 

-9- 


-.  oi;t   : -^.i    sifio    .^9  £-wt  3  arf?  oi    aiJjri  OJ't-'i  c'lOi.*  oiav.  ^9*^'    dlMv,'  fl  bA 

.■iijc ,?.    via   fl.      ids  Y.rfv,-  yiadt.ciij  fioeivj'j   &(i         .flD3>i   -3VB(i  biirojcfe 

lo  r^s..   avji    oj.t.-o-.^^  dx  osBo.ictrir  fo    noid'CD-r^tsfli"  exrfj  DSjIeii  m^d 

:rc_     jlood  ^TOi    a:03  nt   oni'o'i  yld  ifoiq-  c  'w  i"!       ,1.3-'  oj  dilanad" 

ao.:o;.'r.  ncx  :i.xj:t?   t^  Hi.   jt  ,10  srfd   ^tf  bsRBcq  -^ibeiiifi   'oar^  Balqoo 

-.'•:     OH     brf-.  of,i-  .noi   ot  iuiui    -  ni.  n  ■^v  di   iiid'j  "giivi^rdo  inodiitr 

-0     ij9^c3^1s  noiioiTiiHai  e.rf.t    sp.ooc'tn^  0  vt  no'-!F.9'T  ■^in'i  ci:  ^'iddi  11 

j.i-  3a   .li  li       .  i'Con   ^^as  n.so  bai:  duiln.v  eld    byJ-oy^Le  ->v;ir[  irf^ljtji 

1--C  ^xi-oi>  ji  on  niiij^'  ijfft.  7'  e  9''  i'cdi  \n.ouA-i'-3i  n'  ilgjis:    discfd 

-^^iJi-c-ixOni  h3iiii?>LiincK>  r.l  gax^RTto  9.0':^  moi:  i^sl  ns'^flil  aarfw 

-T3  ffLi:*   E^v  160  3:1?   ;Jx,q'^  p.98R9jrJ.r.7  i-i'i:h3  "io  XJaiOu-x.?   ■??   sifit  ^cf 

.  i^i3  fl9i.-J   dvu'  y-ia  no  jti^Tj^nx   jr    iss'i'    ■••olaia '*  brt     ^xilo£OT:q 

10  \nz^ljp.3i    ^'.i     iB^siaii^  oi  t;-!.'!!,  odi  bsl  ^nc.  vjioAiie.yi     nM  is 

,ui§i?.  n.'    ioxr  8B->7  tso   ali  .■t.ff;'  iosi     nfi    :':^ii'i^vcninoj  aoaaiiw  aiuoa 

3Y^iri      OJ    b3SG.^Mfa    389:^  [71'    ''    -^:    Oft    T    TV    319  f{j     vtni'i     ^^f     13Wr;XI^    3.Ti 

---■^^  .0^  3ifoi-i9'   i3o..  b'^x       .JO  Br-  iGxi^i  ^:i...i  rt:.  no  Y-t^'^-f^'i  a'lowa 
.!•;-.  :;:i  ;? .    :  :  ■:■    21    soiioji-i:!- iu    ojij^  o:^  no;  cL'Si^do  juI  c?;  •\j;^ino  8qM 

■  :_..xi-.  _:  i  ■  :  .  ::  '7  uicni  oi  "x  qoiQ-  &:-v"  ;)  ^  ♦eji-;r;;-:  .l^iiaiBiiuni: 
.  ,.  r   ;      ;  -i'f.;;  ,     -  no  "^Itrlfti  ^XTi'S^ry  cJ     \(i  bmo   "^.d   -)v'   id-gm 

j:,-:    -  ■•    ji     ,"     ,      .o'.:,:^;^--.  ,i-~':  ,I.'-:3aaQ'T''j.v,  .o;i  isaxiawyxti  i^aiinO) 

^  -i—.r-.-.  e^h'js'^--     nx-c-;tii.:r;p    :  y   Il'O    w^^.i   oi     -TOiis  Ii3i'jif)n(;3'Ui 

,  3-;o^-i.  i  :r/i    p:t '■  n  i  i;  i3  r  !?9:r-Hi   J   xisiiiuax     wn95«w  siadi     ii 

Ri      ",;;     ^    ■::  ^  .-j^:;^!  a  .:■  bua  ^IdcI  ^;i    ^i-.'iriH:.i   P.-V/   dx'^ifj'^   1.1  flavs 

.i!8£-r:\-,3--i     ?i5-i:in::.  -jtoiii-   5  fo  ao  rfixro?   .fix:ilooi  oi  ?.£  Tyio^iigsi 

iOn-irfol-  3-?9it! /."f  vv  £r-  ;■  ■  ,r.  5  .i5  3-iCi^'  8ii  ,fi.^.crxqo  b3  xo  ©ixi  9W 
?.^        '■:    --7..i:    .  :     i'    BiBo  3r;iJ  "!:-•   a-iiisx^  :)  li  rix   rJed  ecf  biwOffe 

_-_!     _-.*    .     _...„..    ^4    : t.{^,.,r    4  r.-f    Q'.-o    th  .-r-.^n    ?,  ,f:t    oi\:       .noii/  QUO  n2 


ment  for  that  error  aloiE . 

Appellants  subpoeaned  the  uotomian  clrivir^^   the  car  at  t  e 
time   of  the  accident  and  he  did  not  api^ear  as  a  witness.     The  oour 
permitted  them   to  show  tli£<t  he  w-s  duly  subpoeaned  and  /is  witness 
fees  tendered,  and  that  he  refused  to  attend,  but  properly  refused 
to  permit  them  to  show  trhat  he  said  when  he  refused  oo  attend  the 
trial  because  in  answer  to  that   general  que  tion  something  im- 
proper might  have   develope     prejudicial  to  the   plaintiff.       But 
appellants  offered  to  show  that  the  witness  said  that  his  mother 
was  dead  and  was  to  be   buried  that  sf  temoon.       This  ofXer  -:as 
excluded-  whether  technically  ri^it  of  r/rong  is  of  little     im- 
portance.      The  offer  vzas  made  in  the  presence  of    the   jury  and 
probably  allayed  any  curiosity  or  false  nations  any  of  them  may 
have  entertained  as  to  the  re  son  of  tiie  witness's  absence. 
We  do  not  regard  t  is  action  of  1i.e    court  as  prejudicial  error. 
Pinding  no   reversible   error  in  the  record  the   judgment  is 
affit^ied. 

Affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  j  ^^"        I,  CHRISTOPHER   C.   DuFFY,    Clerk   of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


^.^ 


n 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


/ 

Begun  and  held  at  Ottawa,  on  Tuesday,  the/ second  day  of  October, 

/ 
in  the  year  of  our  Lord  one  thousand  liine  hundred  and  seven- 

/ 
teen,  within  and  for  the  Second  Disyrict  of  the  State  of 

Illinois:        \ 

Present --The  Hon,  DUANE  J,  CARNES,  Prjbsiding-  Justice. 

Hon.  DORRANCE  DIBELL,  Justice. 

Hon.  J0HN\M.  NIEHAUS,  Justice. 

.  CHRISTOPHER  C.  DUFFY,  -Clerk. 

E.  M.  DAVIs',  Sheriff, 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  fig-ares 
following,  to-wit: 


Gen.  No.  6528.  Agenda  No.  61. 

James  O'Meara, 

-vs- 
Crane     Company , 


Appellee  , 
-vs-  Appeal  from  LaSalle. 


Appellant. 


Games,  P.  J. 


James  O'Meaia,  the  appellee,  loaned  two  iiorses    to 
Miss  A, L. Preston,  who  was  conducting  a  sanitarium  for  the  Oirine 
Company,  appellant,  as  he   claims.       'ihej  were  injured  through  the 
negligence  of  employees  of  the   bailee.       He  sued  the  Orane  Company 
before  a   justice  of  the   ;.eace.       Summons  was  returned  served  on 
the  corporation  by  leaving  a  copy  with  A.L.Preston,  super inte no ent 
other  officers,  naming  them,  not  founci   in  the   oouiity.       The   aor- 
poration  appeared  and  defended  on  the  merits  and   there  was  a  judgm' 
for  the  plaintiff  of  $200.00,  from  which  the    defisnclant  ^pealed  to 
the  ciraiit   xurt.         The  parties  there  appeared.       There  was  a  ju: 
trial  and  a   judgment   on  a  verdict  of  $200.00,  from  which  this 
appeal  is  prosecuted  and  a  reversal  asked  on  ^le  ground  that  H.T. 
Crane,  Jr.,  and  not  the   Crane  Company  is  the   i^arty  liable.       Ap- 
pellant's counsel  in  his  statement  of  fact  says,  outgide  of  Ihe 
record,  that  the  Crane  Company  in  its  business  of  conducting    a 
sanitariui  at  the  place       in  question  is  inly  the  nominal  party; 
that  in  fact  R.T.Crane,  Jr.,  purcbased  the  proiiises  and   is  in- 
dividually furnishing  funds  to  co   duct  the  business.       Tre  company 
responded  to  the  sumiiions  and  did  not  object  to  the  service  on  the 
ground  that  A;L. Preston,  superintendent,  was  not  an  officer  of  the 
company,  but  did  offer  evidence  on  the  trial  x    th:-t  A.L.Preston 
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was  employed  by  H.T. Crane,  Jr.,  and  not  by  the  coapany.     it  ap- 
peared, however,  tlBt  appelJ.ee  had  had  similar  transactiore  with  t 
company  through  the  saiue    sgency  shortly  before  and   tLat  it  had 
recognized  them  and  treated  them   as  the  business  of  the     co^^iBny, 
and  there  was  correspondence  between  ap  el  ee  and     the     company 
about  this  matter  before    suit  was  brought  in  which  tiie  company 
recognized  it  as  one  in  which  the  corporation  was  the  proper  party 
for  appellee   to  deal  with.       The  question  was  put  to  the   jury 
by  proper  ins  true  tioiK  whether  the  conipany  or  R.'i'*  Crane,  Jr., 
was  the  bailee  of  the  horses,  and  \^    oonclude  the  evidence  v/ar- 
ranted  their  finding  that  it  was  the  company. 

Appellee   asks  us   to  ..ffinn  the   judgpient  because  there  is 
no  propQ:  aisigniuent  of  error.         There   is  attached  to  the  record 
a  purported    assigmient  oi  error  signed  by  defemant  's  attorney. 
It  is  a  ijEre  statement   of  points  sudi  as  is  usually  found   in 
abstracts  oi  assigmients  of  error.       The  assignment  of  error  is 
a  pleading  in  the  case  and  this  very  likely  :3houli:  be  held    bad 
(  3  Borpus  Juris,  page  1349,  et  seq.);  but  we  affim  the   judgiiient 
for  the  reasons  above  stated;  therefore  it  is  unnecessary  to 
decide  or  discuss  that  question.     The  jud  ixjent  is  affirmed. 

Affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  |  ^'*'        I,  CHRISTOPHER   C.   DuPPY.    Clerk  of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  ray  office. 

In  Testimony  Whereop,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 
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Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second^day  of  October, 

/ 
in  the  year  of  our  Lord  one  thousand  nine  hufidred  and  seven- 

teen,  withjin  and  for  the  Second  District  o/  the  State  of 

Illinois :  \ 

Present.--The   HCin.    DUANE   J.    CARNES ,    Presidii]||-   Justice 

HoA.  DORRANCE  DIBELL,  Jus  tic/ 

Hon.\  JOHN  M.  NIEHAUS,  Justi/e 

\  / 

CHRISTOPHER  C.  DUFFY,  Clerl. 
E.  M.  WviS,  Sheriff.     ^ 


BE  IT  REMEMBERED,  tha\  af t e/ffards ,  to-wit:  on 

FEB  1  2  1918     *^®  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following-,  to-wit: 


Gen.  Ko.  6453.  ^g.llo.5. 

Prank  Kiiigsley,.-idminis  traitor  ,  e  to. , 

Apijellee , 
-vs-       '  Appeal  froiii  Peoria. 

Ps rubers  Lumber  &  Grain  Company, 
Appellant. 

T>ilDell.  J. 

The  Parmers  Lum'ber  .!;  Grain  Company  operates  a  grain 
elevator  at  Glasford  in  Peoria  county,  a  village   ol  oOO  to  1000 
inhabitants.       Twenty  feet  westerly  frai  the   elevator  is  a  low 
buildii%,  oo'Jirpied  as  an  oigine  room.       An  iron  shaft  exten<-.s  from 
the  engine   room  to   the  elevator  to  convey  pov/er  to  tte  litiCliinery 
in  the  elevator.       It  crosses  this  interveniijg  space   of     tr/enty 
feet  at  a  height  of  two  feet  and   three  inches  from  the  ground  and 
in  that  space  rests  upon  t^.o  ?^npports     eight   feet  apart.         On 
Pebniary  5,  1916,  Gloyd  Kings  ley,  eight  years  and   three  months  old, 
was  plahing  with  raid  shaft  ^nd   trying  to   stop  it.       his  cvercaot 
became  caught  in  some  v/ay,  presuiaably  between  the   sliaft  -nu  one  of 
the  supports,  and  he  was  v-zhirled  round  antl  round   the  shaft.     Both 
of  his  legs  were  broken.       tie   received  a  severe  shock  and     died 
thrrefrom  the  evening  of  the  next  day.       The  administrator  of  his 
estate  brought  this  su' t  against  t   e  elevator  company  for  the 
benefit  of  tie  next  of  kin  and,  on  a   jury  trial,  had  a  verdict 
for  $5000.  and  a   judgment    thereon,  from  which  the  defendant 
below  ap ideals.  / 

Appellant  contends  tb.t  the  ceclaration  is  insufficient. 
Its  averments  are  very  full  and  the   supposed  defects  are  extremely 
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technicaL     Appellant   demurred  to  the    decLx ation  ;:nd  uiien  thAt 
deiiairrer  was  ovemiled  it  did  not  abide  "by  it,  but  pleaded  tte 
general  issue,   thereby  admitting  fh^^t  the  declaration  stated    a 
cause  of  action.       Ap  e  Liant  did  not  ii.ove  in  arrest  of  judgment. 
It  cannot  nov/  que Rt ion  the  suiiiciency  of  the  declaration. 
Wolf  T.Powers,  241  111.  9. 

The  buildings  of  appellant  rest  upon  ^j&.rts  of   two  blocks 

of  ground.     Lain  street,  on  the  r.ortli  thereof,  rmis  e.^st  ^nd 

west.       Hickpry  street,  on  the  west  thereof,  rans  ncrtb  one    south 

On  the  west  side  thereof  there  ;  re  lumter  sheds  and  yf^ras  and  an 

offi3e  nezt  to  Main  street.       Towards   the  southerly  parts  of   'he 

blocks  three  railway  tracks  pass  in  an  easterly  and  westerly 

are 
direction.      All  the  buildings  en     the  blocks/at  right  angles 

Tvith  the  streets,  esospt   'he  elevator,   the  engine   house  and  a 

com  crib  north  of  these,     11  of  vrhich  are  set  at  right  angles 

to  the  railway  tracks.         The   lujiiber  slisds  come  wiUi in  forty 

feet  of  the  railway  tracks.       Teaias  bringing  grain  to  tte  elevato: 

pass  over  the  scales  on  i-!ain  street  and  go  south  on  Hickory 

street  beyond  the    lumler  sheds     rai  then   turn  easterly  tov/'ards  the 

elevator,  and  as    they  approach  it   they  drive  up  a  runway  guarded 

on  each  si^e  by  an  open  railing,  ..nd  drive  into  the  elevator, 

where  the  grain  is  dumped,  and  then  drive  easterly  down  another 

runway  .-.nd  turn  northerly  by  the  office  and  upon  the   scales  again 

The  west  runway  is  within  six  feet  of     said  shaft  in  the  open 

space  above  described.       Tliere   is  only  one  place  on  these  streets 

where  the  sleft  can  be  seen  and  tkt   is  on  Llain  street,  so     far 

distant    &aa>±t- that   it  v.annot  be   told     from  that  place  that  it 

is  in  motion.       But  its  motion,  when  turning,  can  be  perceived 

a  '  istance   of  fifteen  feet  and  therefore   can  be  seen  from     the 
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v/est  runv;ay.       Oloyd's  father  liOine  vas  directly  nouth  of  the 
elevator  a  short  distance. 

Tlie  principles  goveniiii^  t:  is  '^aae  are  stated  and  applied  in 

City  of  Pekin  v.Lxi'ishon,   154  .11.    141;   Sidcal  v.Jans6n,ljo  ili-.-iS; 

True     &  1!-nie  ''o.,  v.7/oda,  BOl  111.   315;   SeyiuOur  v.jQxon  -^tock  Yurds 

Co.,  234  111.  579;   L.E.&  W.B.H.Jc,  v.Alinkic..tri,  ;v;7  ill.  439; 

Stollery  v.  Cicero  St.?y.Co.,  243  111.   290;and  -.oDeriiiOtt  v.i-urke , 

256  111.  401.       V,e  rotate:   C:  e  ri  le   in  Lindbery    v. City  oi  :Rock 

Islanc\  136  111.   apr-.  495.       The  rule   briefljr  state:    is  that  the 

occupant  of  land  ir>  under  no  ohligation  to  Btrang^ers   to  ke.  p  his 

preiiiir-es  in  a   safe  ccrC.iticn  for  the  lenefit   of  those  who  come  upon 

''is  pre.uisep  for   treir  ov/n  cleasure  vdtliout  invitalicn,   but   tl  ere 

exception 
is  ai stipuistiEa  to  this  ri^.le  in  favor  of  ;-    ctdld  of  tenaer  years 

if  the  things  causing  the  injury  have  been  left  exposed  and  un- 
iiUarded  ,  nd  are  such  as  to  rp;oeal  to  his  childish  curiosity  and 
instincts.       Guch  unguarded   orsiidnes,  L  ving  upon  theiu  aan^-erous 
attractions,  are   treate^!  ss  holdinf.  out  iiriplied  invitations     to 
such  c  .j.hild,  and   the   occupant  ii^ust  use  ordiLary  care   to  xzecp   then 
in  safe  condition;   for  such  a  child  being  without  jud.^>ent,   is 
likely  to  be  dra'^m  by  childieh  curiosity  into  places  of     danger,  an( 
the  owner  ma^  "be  liable   for  injury  to  5juch  ..  ohild,  although  ii  an 
adult,   it  would  be  a  trespasser.       The  ..ase  of  iloLeniiOtt  v.xSui'iie, 
supra,  make'^  the  -pialifiGation  th^t  Qit   dangerous  t.  ings  luust  ^.e  so 
located  a'l    to    ^tracttfae     child   fro::i  soue  place  v/here   it  .x-lght  be 
expected   to  be.       Appellant  contends  that  deceased  was  not  at- 
tracted frou.  the   streets,  v/here  he    '.ad   a  right  to  be,  because   the 
shaft  was  not  seen  by  it  frOiu  the  street;    chat  ht  was  ::ttriwted 
upon  the  premises  by  the  operation  of  loading  a  oar  with  grain 
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at  the  elevator;   that  all  children  V7ere  forbidden  to  "be  upon  these 
premises  and  deceased  was  there   wrongfully     nd  saw  tLis  shaft 
from  a  place  where     he  liad  no  riaht   to  be;  and  that  the    Jioof  does 
not  show  that  this  revolvirg  shaft  was  attractive   to  children     of 
tender  years. 

Appellant  lad  some  proof  that  children  were  sometimes 
forbidden  to  go  about  this  elevator.     Soiue  children  testified  that 
they  knew  they  were  not  allowec"  to  go  there.        i  man  who  Lad  -yorked 
at  the  elevator  for  appellant    ior  two  years  before   this  accident 
testified  that  four  times  during  those   two  years  he  had  ordered 
children  away  from  tie  elevB. tor.       On  the  other  hand,   there  is  an 
abundance  of  evidence  introduced  by  appellee   that  children  of  ages 
ranging  from  six  to  fifteen  jears  were  very  often  around  these 
grounds  and  this  elevator  and  were  not  ordered  away.       Often  tl;ey 
played  ball  a  short  distance  north  of  this  shaft.       Often  they 
climbed  upon  the  rear  of  wagons  on  tl'S   street  going  to  this  elevator 
and  rode  up  the  west  runway  t.nd  into  the  elevator  anc'   then  got  off 
and  waited  while  tiie  grain  was  dumped  and  then  got  on  and     rode 
down  the  east  runway  and  to  the  scales.       Often  they  ".vent  down  under 
the  main  floor  of  tl-e  elevator  in  an  open  space,  v/hich  tl"ey  could 
reach  through  certain  ventilators  and  also  by  goirg  inside  the 
elevator  and  dov/n  a  certain  ladcer  or  stairs.       Often  they  Y/ent   to 
the  elevator  up  the  west  runway  to  get  grain  for  feed  for  chickens. 
Sometimes  boys  were  in  the   ergine  roome       At  most  of  ttiese  times 
they  were  not  ordered  away  by  anybody.       .Thenever  they  went  up 
this  west  runway,  the  children  were  in  sight  of  this   shaft     tnd 
about  six  feet  from  it.       Prom  this  evidence  the;   jury  were  warranted 
in  findinf  that  ap  ellant  uight  reasonably  expect  children  to  be 
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near  this  shaft  and  in  si^t   of   it   jjid  a  child  attracted  to  the 
shaft  from     that  runway  was  attracted  frcci  a  place  where  it  luigLt 
reasoiiably  be  expected  to  be,  within  the  ueaning  of  UcDermott  v. 
Jiarke,  supra.         Gloyd  and  a  younger  brother  and  another  boy  about 
ten  years  old  cauie  directly  across  the  railway  froiu  the  south  and 
started  up  the  runway,  intending  to  go  into   the  elevator  and  watch 
the  process  of  loading  a  car  oi  grain.       They  were  not  ordered  off 
the  premises,  as  ajiellant     contends,  but  an  employee  of  appellant 
said  to  thoaa:  "  We  don't  allow  boys  up  there",  evidently  meaning 
"in  the  elevator"         They  were  not  told  to  go  off  the  runway. 
They  starter   to  go  west  down  the  runway.       Gloyd  saw  this  revolving 
shaft  six  feet  from  him  c.nd  was  attracted  to  it  and  7;ent  dov/n  the 
runway  and  back  in  the  space  between  the  erigine  room  and  the   runway 
and  by  the  engine  room  door  to  the  shaft  and  took  hold  of  the  shaft 
and  leaned  up  against  it  and  said:  "  Let's  try  to  stop  the  shaft." 
The   other  boys  started  to  the   vest  side  of  tie   elevator  and  then 
turned  back  and  found   (Jloyd's  body  moving  around.  t>E   shaft.       Tlis 
was  not  the  first  time    that  the   proof  showed  a  boy  about  tiiat  shaft., 
for  one  hoy  testified  that  prior  to  tl  at  time  he  had  been  both 
under  and  over  the  shaft.       V.'e  conclude  from  all  this  evidence 
;hat  the  jury  were  warranted  in  finding  that  this  shaft  was  at- 
tractive to  childish  instincts  and  that  Gloyd  was  attracted  to  it      ' 
by  his  childish  instincts   ./hen  he  v/as  at  a  place  where  children 
were  permitted  to  be  and  must  1b ve  been  expected  by  .:;p.ellant  to  be. 

Apellant  contends  that  appellee's  second  instruction  is 
erroneous.       We  have  examinee   instruction  Ho.  2,  a  ;. roved  in  iJiirke 
V.T.P.&  17.Ry.Co.,  268  111.  614,  as   set  out  in  the   abstract  in  that 
case,  and  find  that   it   is  the  same  as  appellee's  instruction  No. 2, 
here  objected   to,  except  that  the  court  here  added  the  following 
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language:     "  And  all  the   facts  end  oircuMBtances  in  evideiue  should 
be  taken  into  account  as  well  as  the  number  of  the  witnesses  testi- 
f3ring  to  a  particular  fact  or  state  of  facts  to  determine  where  the 
preponderance  of  evidence   lies."     Thf:t  language       certainly 
did  not  invalidate   the  instruction.       Ap  eliant   crntencs   that  it 
was  error  to  give  appellee's  7th  ,:mci  8th  instructions.     It  Lases 
this  ob  jection  upon  its  claim     that   tiiere   isabsolutely  no  evidence 
in  this  record  to  show  that  Gloyd  was  attracted  to  ap.jellant's 
premises  by  the  shaft  inq^uestion.       That  claim  is  literally  true, 
for  he  did  not  see   this  slsft  before  he  caiiie  uuon  appellant  's 
premises.       But   uhe  evidence  shows  that  he  was  attracted  to  this 
shaft  from  a  place  on  appellant's  premises  where  children    were 
often  accustomed  to  be  without  objection  by  appellant,  and  T?fcere, 
under  the  proof,     appellant  was  bound  to  anticipate  thit  they  might 
be  at  any  time.       Y/e  hold  that  it  -.vas  not  error  to  give   these 
instructions.       .appellant  complains  of  the  refusal  of  his  4th, 
5th,  7th  and  8th  refused  instructions.       The  5th  undertook  to  tell 
tl  e  jury  that  they  sliQuld  not  consider  certain  rulings  of  the  court 
as  containing  any  iitimation  that  appellant  v/as  liable.     This 
refeiB  to  the  refusal  of  the  court  twice  to  direct  a  verdict  for 
a     elLant.       It  does  not  ap  >■  ar  from  the    abstract  whether  the   jury 
were  present  when  those  rulings  were  made  or  knew  that  they  i  ad  beei 
mace.         It  is  quite  custoiiiary  in  trials,  either  to  have   the    jiu*7 
withdraw  when  such  matters  are  discussed  and  ruled  upon,  orf®r 
the   couit  and  counsel  to  withdraw  to  the   judge's  chambers   for  tl  at 
purpose  ,  or  to  iicve  the  i..otion  and  ruling  made  in  a  low  tone  at 
the   judge's  desk,  so   that   the    jury  shall  not  be  informed  as     to 
whi^t  occurred.       To  i-iake    this  instruction  at  all  competent   it 
should  have  been  made  to  appear  that  the  ruling  was  made  in  the 
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presence     and  learing  of  the    jury.         The  Sth  refused  instruction 
is  not  in  haniiony  with  the  views  we  have  leretofore  ecrpressed. 
The  other  refused  instructions  oi  which oomplaint  is  made    are 
sufficiently  embodied  in  instructions  given  lor  ap,;eiiant. 

Ve   fint   no  reversible   error  in  the  record  and   the    judguient 
is  therefore  affiriued. 

NIjiHaUS,  J.,   took  no  part. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  i  ^^'        I,  CHRISTOPHER  C.  DuPFY,    Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this__- 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


/ 


^ 


2  09  I.A.     . 

AT  A.  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  Qt    our  Lord  one  thousand  nilne  hundred  and  seven- 
teen, within  and  for  the  Second  Distri'ct  of  the  State  of 
Illinois:    \  | 

Present--The  Hon!  DUANE  J.  CARNES ,  Presiding  Justice. 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  PAVIS,  Sheriff. 

\ 
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BE  IT  REMEMBERED,  thai  afterwards ,  to-wit:  on 

FEB  1  -^  l!^l^      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No*  6496.  * 

The  Pc  pie  ex  rel  Lizaie 
Eadigk,     appellee. 

V8  Appeal  from  Co.  Ct.  'Ks-nkakee. 

Oac&r  Singlef^^an,  :-.opellar.t« 

Dibell,  J. 

This  is  an  cppeal  by  Oscar  Singlema-n  from  a  judgment 
against  him  in  the  cour.tj'  court  of  Kankakoe  Coiir.ty  in  a  cro- 
oeeiing  unisr  the  Baetariy  Act,  based  upon  th:^  verlict  of  &- 
jury  finding  him  to  b3  the  father  of  the   illegitimate  chiid 
of  Lizzie  R&digk.  Appellant©  only  contention  h-re  is  that  the 
verdict  is  not  justified  by  the  evidence. 

T".;e  Radigk  family  loves  some  three  miles  north  and  east 
of  the  village  of  Manteno  in  Kankakee  County.  Tl.a  Singleman 
family  lives  three  quarters  of  a  mile  or  a  mile  nearer  Manteno 
on  the  Bame  road.  There  are  boys  in  the  Singleman  family  and 
boys  and  girls  in  the  Badigk  family,  and  they  have  known  eaoh 
other  all  their  livee  and  have  often  been  baok  and  forth  at 
eaoh  other's  homes.  Lizzie  Radigk  was  paralyzed  on  one  aide 
Trhen  she  was  two  years  old  and  hag  only  partial  use  of  that 
side,  and  though  she  attended  gohool  through  eight  grades, 
her  examination  c.s  a  witness  indicates  that  she  is  not  bright 
or  quick  mentally  and  i3  not  v^ry  intelligent,  though  she  might 
not  be  called  deficient.  She  testified  that  defendant  is  the 
father  of  her  child.  He  testified  that  he  had  never  had 
intercourse  \vith  her  and  Tvas  not  the  father  of  her  child.  In 
January  February  oct  March  1915  her  -arents  discovered  that 
ohe  was  pregnant  and  demanded  tl:a  name  of  the  father.  It  ^Jras 
two  days  befor^  she  would  n-me  him  and  she  finally  somplied 
bec.-vuse  of  her  father 'n  threat  to  compel  her  to  leave  home  if 
she  iid  not  reveal  it.   She  then  named  the  defendant.  Radigk 
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went  to  the  Singleraan  home  at  once  and  notified  the  parents 
cf  defendant  i^nd  shortly  thereafter  defendant  ^nd  his  parents 
viaited  "he  Radigk  home,  T.'here  Lizzie  then  ieolared  that  ths 
intercourse  took  pi  tee  on  a  certain  Sur lay  in  October,  when 
her  father  and  mother  had  gone  to  ch\irch,  leaving  Lizaie  and 
her  brother,  Louis,  at  home,  and  defendant  came  ther*  and  pro- 
posed to  Louis  to  go  with  him  to  a  ball  game  a^  Peotone, 
&,nl   Louis  want  to  the  barn  to  do  the  chorea  there,  and  luring 
Louis'  absence  Liszie  said  isiendant  overpowered  her  and  had 
iatercouree  with  her.  At  t'nat  time  she  n:.»ied  no  other  occasion. 
Tae   ohild  was  born  on  April  S,  1916,   and  apparently  ^ras  of 
ordinary  developement  i-nd  thereicre  could  net  lave  b-?en  be- 
gotten in  the  r^rsvicus  October.  Her  parents  t"-.sn  ieiranied  an 
explanation;  and  she  testified  that  she  then  remembered  that 
defendant  hc-d  intercourse  with  her  on  the  lay  w":  :^n  her 
parents  went  to  the  funeral  of  John  Koenig,   which  she  thought 
was  in  July  1915.  Aftsr  Lizzie  wcs  able  to  bf  out  a  'raxrant 
was  Bworn  out  by  her  against  defendant  before  a  justice  of  the 
pe£.oe,  instituting  this  proceeding,  and  she  there  testified 
both  to  trie  intercourse  in  October,  and  also  on  the  day  of  ths 
Koenig  funeral,  'rhich  her  father  then  testified  he  thought  was 
in  July,  although  he-waa  not  sure.  After  that  trial  was  ended 
each  aide  male  inquiry  and  asosrtained  f-iat  the  Koenig  funeral 
was  on  the  8th,  day  of  May  1915,  ao  that  ths  child  could  not 
have  b«en  begotten  at  that  time.  On  the  trial  in  the  county 
court  Lizzie  testified  t ■  at  after  learning  when  the  Ecenig 
funeral  was,  she  then  thought  further  and  remembered  that 
defendant  oame  to  their  house  ;und  had  intercourse  ivith  her 
on  a  Thursday  or  a  Friday  next  after  Sunday  July  4th.  rrhen 
her  parents  went  to  'lanteno  to  sell  a  o^-se  of  egg:e  ?.Rd  to  buy 
merchandise.   She  testified  in  the  county  court  that  defendant 
had  Int^.rcourse  with  her  at  these  three  times,  and  thatahe 


-.-■-    r.     ■•      i-jT-Io:'     .:••    "    w.i::Ia    :-■'■'■:    .eiiorl  ;{^JtL,"^    *>:'    Leoiexv 

-0- ,     . ."  ^       ^.  n.:'.-'    6'^T-3C-    :'.!-.'   'r't'     ;  .t*j    ,S:r:0:l    i.-    ^'djiood    ^':i<c^i\io1'i   10-1 

;.^r'  i.tr   f«i     ^•-eroqi^io   t rrxi  rrt. *■  ci   I'lc-:    f,fai;iJ   sOiiteoj.    'eXuoJ 
.ac^e^oor   t?    *o    -.-'  t?.-:    ^  '.•  ::    ■■'■t^   f^   :'    *A   .is:.'  :.{ j :  ?■    QUiuoois-^ai 

t:-*  JL^•r?.*T^   =■  f  n?-'*   i;  ^^    i^:..t  ^  ■•!'' Icf^- ■!    ;;.'^-    L'la:   jaoiJf».;a.;iXqxs 

i  sr"5    a.',     l£2-.'    ♦.":  '^    1?    'iA.    .r-xjife    *yn    6,..;;>-cn'  Xl*.r;orf:*  I..    t\xi^Z   nl 

IfTTTs:':   ':■'■.''"    "  '     i:--i'  i eni^  t':"Ofajj  f."-   '^ :■.  1. -'.;:■  if i   ai-u'd  9t2e   i"lo£» 

.fc:   iliioc    I  J.'.-    -■■.'■    ■'■■''    Ob     ,c.X?iX    ^r,a;    to   \-^.'     .rf*o     :•■,'■'    rro   B^H 

■.:*~i.o'.    or*  .Tf   .J'     .■  *    '  :*    aO      .3:.  i,-*    '  ■^.:t   ■■?--  ne^Joa.S'''  aS'^oT  sv-aff 


resisted  him  but  'vas  unable  to  succeed  because  of  her  lack 
of  uae  01  her  left  arm,  and  t':;B-t  she  told  no  one  of  it  because 
defendant  told  her  each  time  that  he  would  kill  her  if  3'.  a 
ever  told  of  it.  It  is  these  three  stories  toli  by  her,  vvhioli 
is  specially  relied  upon  as  making  it  our  iuty  to  reverse  the 
Judgment.  She  has  never  charged  any  other  person  rith  being 
the  father  of  the  child  and  she  :ienied  ever  having  had 
intercourse  with  any  other  person  t':an  the  defendant.   The  proof 
showed  that  early  in  July,  1915,  two  persons  who  cl  innei  to 
be  Mormons  stayed  over  one  night  at  hsr  father's  house  and 
slept  in  a.  room  upstairs.  Li'«;zie  slept  in  another  room  up- 
stairs. She  testified  that  shs  went  upstairs  first  and  locked 
the  doer  of  her  room,   and  we  fird  nothing  in  that  to  authorize 
the  jury  to  fiftd  that  this  is  the  child  of  one  of  these  rr.sn. 
Before  the  child  was  born,  defendant  left  horse  anl  was  away 
eoa-.e  six  wseks  or  two  moaths,  leaving  an  inference  c'   flight. 
After  that  proof  was  in  he  offered  no  evi denes  as  to  why  he 
went  away  or  -.There  he  went.  Each  siie  had  some  slight  corr- 
oboration.  The  father  and  brother  of  defendant  testified  that 
defendant  was  planting  corn  on  his  father's  fa-rm  all  the  Jay 
of  the  K-enig  funeral. 

This  presented  a  pure  question  of  fact.  Only  a  prspon- 
deranoe  of  ""ha  evidence  was  required  t6  justify  a  verlict 
against  defendant.  People  v  Starr  50  111.  5-;  Soharf  v  People 
134  111.  240;  Gehm  v  People,  87  l:l,  App.  158;  People  v  Tice 
300  111.  Ap.  617.  T''.;=  j^jry  believed  Lizzie  and  they  saw  both 
parties  on  the  witness  etand  and  heard  t'^ein  testify,  and  there 
aay  have  been  that  in  the  manner  of  the  parties  on  the  stand 
which  caused  tlie  jury  to  believe  the  one  and  disbelieve  the  ether. 
The  trial  judge  approved  the  verdict.  In  our  desire  not  to 
do  she  defendant  an  injustice,  we  have  carefur.ly  read  all  4f 
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the  eviienoo,  not  only  in  the  abatraat  but  also  in  the  record. 
So  far  as  -ve-   oan  ase,  eith^jr  3tory  r.iight  "be  true  a  The  children 
of  the  two  familiee  had  always  live!  near  each  other  end  were 
friendly  and  r^enerally  .-Est  several  times  a  week.  Defendant 
undoubtedly  had  inany  ooportunitisa,  if  he  had  the  disposition, 
and  Lizzie  was  not  bright  or  mentally  quick.  Ws  lo  not  say 
that  the  iefendant  ia  the  father  of  the  child,  but  that  the 
evilf^noe  ia  such  that  a  veriiot  either  way,  approved  by  the 
trial  juigo,  can  not  be  reversed  by  us.  We  cannot  say  that 
tlie  jury  ought  to  have  found  the  other  way,  nor  -^hat  another 
jury  rfouli  be  lil^sly  to  find  de'i'en'iant  not  guilty  on  the  same 
evidence. 

The  judgment  is  therefore  affirmed.- 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  \  I,  CHRISTOPHER  C.  DuFFY.   Clerk  ol'  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  'Illinois,  and  keepei-  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


V 


•v._, 


>    / 


J    i^K.J    0     / 


y 


AT  A  TERM  OF  THE  APPELLATE  COU 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois : 
Present--The  Hon,  DUANE  J.  CARNES ,  Presiding-  Justice. 
Hon.  DORRANCE  DIBELL,  Justice. 
Hon.  JOHN  M.  NIEHAUS,  Justice. 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

' -^  i-  Z   1918        the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


6499.  50.      . 

Nellie    E.  Lee, 

Appellee, 

-vs-  Appeal  from  Kankakee. 

Central  Business  Lien's 
Association, 

Appellant. 

Applies,  widow  of  Tt.  George  H.  Lee  of  Kankakee,  brought 
this  action  on  a  policy  of  accifet  insurance  wherein  she  was  the 
beneficiary,  issued  by    appellant  to  Dr.  Lee.  .    It  was  alleged 
that  he  died  as     the  result  of  an  accident  \'fhile  said  policy 
was  in  force,  and  that  the  re{iuisite  proofs  were  furnished,  and 
that  she  is  entitled  to  recover  under  said  policy.       There  was 
a  mass  of  pleading  and  a  jnry  trial,  and  a  verdict,  and  a  judgtsient 
for  the  amount  of    policy,  from  which    defendant  be  low  appeals. 

The  main  defense  is  that  certain  stai.ements  made  by  Tr.Lee 
in  the  application  for  the  policy  v/ere  unlrue  and  that   the   policy 
thereby  becaiiie  void.       The  original  detfiaration  set  out  the  polic] 
amd  also  the  copy  of  the  application  attached  to  said  policy. 
After  a  jury  trial  iiad  been  begun,  appellee  demanded     of  ap- 
pellant the  original  application  and  it  was  produced  and  was 
found  to  be  different  fircm  tLe  copy  of  the  application  atteched 
to  the  policy,  and  therefore  different  irom  the  a5)|)lication 
set  out  in  the  declaration.       Thereupon  by  leave  of  court  appellee 
filed  an  amended  special  count  wherein  tlic   original  application 
and  the  copy  attached  to  the   policy  were  each  set  out. 
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Appellant  was  ruled  to    lead  to  the  amended  special  count  cJid 
asked  and  ottained  time  to  lo  so,  and  the   jury  were  discharged 
and  the  cause  continued.  I    The  ap  lication  was  not  in  fce  usual 
form  of  questions  and  answers,  hut  in  the  form  of  statements  healing 
consecutive  nmabers ,  and  after  each    a  place  in  which  to  write 
any  qualification  of  the   printed  matter  by  the  applicant. 
This  application  for  accident  insurance  vias  solicited  "by  the 
president  of  appellant  and  lewote  all  the     answers  appearing  in 
the  origiDal  application.  /    fhe   jopy  attached  to  the  declaration      . 
was  prepared  by  appellant.       In  statement  No.  8,  i-.fter  the  printed 
word  "except"  was  written  in  tlie   original,  "No  ex. "       The  copy 
gave  the  written  word  ''none  .       Tlie  bslub  change  v/as  made  iia 
the  writing  after  statement   No.  9,  and  after  the  written  part  at 
the  ends  of  Nos.  11,  12,  and  13.       In  the  original  at  the  end 
of  statement  16  there  was  nothing  written,  but  in  the  copy  the 
word  "None"  was  inserted.      Af t' r  question  No.  17,  "Do  you  desire 
both  accident  and  health  insurance?'',  in  the   original  was  ^vritten 
"Aco  only."       In  the  copy  it  was  writ  ten,*' Accident  only.''       In 
other  words,  after  five  statements  where  the  original  had  the  words 
"No  ex.",  the  copy  had  the  word  "None";   and  ix  one  place    where 
nothing  was  written  thecopy  had  the  word  "Hone."         The  original 
Gontaineu,  therefore,  words  which  might  have  meant  "No  exception"     ' 
and  might  have  meant  sometling  else,     ^'or  instance;     It  might 
have  been  intended  to  write  "TTo,  except,"  with  some  matter  stated 
to  the  scrivener,  the   jresident,to  be  inserted  as  an  exce  tion 
which  i7as  not  put  in;  whereas,  as  the  copy  was  made  out,    a  word 
iRS  used  which  was  incapable  of  more  than  one  meaning;  namely, 
the  word  "None".       In  one   statement  where  no  writing  vvas  con- 
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tained,  the  word  "None"  Fas  inserted.     It  is  a  serious  question 
whether     it  ought  not  to  be  held  that  those  changes  whereby  that 
which  was  uncertain  and  capable  of  mo  re  than  one  interpretation 
was  clianged  to  a  woid  which    as  certain,  ought  not  to  vitiate  the 
application  as  a  rsart  of  the  policy,  and  leave  tbe  appellant 
in  the   situation  of  having  issued  this  policy  without  having 
an  application  laade  a  part  of  the  policy,         Certainly  the 
practice  of  making  saich  c  hanges  might  lead  to  serious  complica- 
tions.    If  this  case  may  he  treated    as  if  there  were  no  valid 
application  made  a  part  of  the  policy,  or  attached  to  it  and  re- 
ferred to  therein,  then  appellee  has  unquestionably  established 
a  cause  of  action  when  she  introduced  the  policy,  proved     the 
accident  and  the  resulting  death,  and  showed  a  compliance  with 
the  requirements  as  to  proofs  of  injury  or  death.     That  case, 
if  it  was  so  established,  has  not  been  defeated  by  any  evidence 
introduced. 

If,  however,  the  original  application  be  treated  as  the  one 
referred  to  in  ths  policy,  the  question  then  arises  whether  the 
statements  therein  are  warranties  4r  representations.        We 
discussed  many  authorities  upon  thrit  subject  in  Bemer  v. Brother- 
hood of  American  leomen,  154  III.  App.  27;  and  in  Baymer  v. 
Modern  Brotherhood  of  America,  157  III.  App.  510.     7ieisguth  vg. 
Supreme   Tribe  of  Ben  ilur,  272  111.  541,  has  a  late  consideration 
of  the   saiiB  subject.       Under  these  authorities,  -.ve  conclude  that 
thee©  statements    made  in  this  application  are  representations 
and  not  warranties.       ks  an  illustration  of  why  this  is  so 
under  certain  of  tVe  cases  ccmmented  upon  by  us  in  the  two  ap- 
pellate court  cases  above  cited,  we  call  attention  to  the    fact 
that  imder  statement   No.   11,  if  these  statements  are  warranties, 
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Dr.  LeewEurranted  that  he  had  never  ]iad  a  fit  wlien  lie  was  an  infant. 
He  could  not  possihly  know  tJ  at,  and  it  is  not  to  he    ^resujiieu. 
that  he  would  knowingly  consent  that  everything  he  paid  as  pre- 
miums upon  the  policy  shoulc.  be  lost  and  all  his  rights  thereimder 
terminated,  if  some  old  nur^e  or  grandmother  should  be  found    who 
would      reiiieiiiber  tbit  he  had  a  fit  when  he  Wc.s  a  baby,         Tlie 
only  reasonable  conclusion  in  that  regard  in  hariitony  with  the 
authorities  contained     in  the  oases  above   cited  is  that  that  \7as 
a  representation    only  and  not  a  warranty.        Being  representations 
only,   these   state i;.ents  must  have  been  materi&l  to  affect  the   c::se. 

I     Sta  ememts  Kos.  8,9,10,11,12,  13  and  14  and  tl^words  v/ritten 
after  the  printed  portion  of  caid  statements     is  ouid  original 
application  were  as  follows :- 

8.  I  have   no  accident  or  lealth  insurance  in  t'ais  Association; 
no  accident  insurance  in  any  co;upany  or  association;     kive 
made  no  application  for  accident  insurance  upon  v/hich  i  have 
not  been  notified  of  the  action  thereon,  except      no     ex. 

9.  No  application  ever  made  ay  me  for  life , health  or  accident 
insurance  has  been  aeclinsd;   no  life, health  or  accident 
policy  ever  issued  to  me  has  been  canceled  nor  has    any 
renewal  thereof  been  refused  by  this  or  any  other  coiijpany 
or  association,  except      no     ex. 

10.  I  have  never  received  indemnity  from  tlds  or  any  other  com- 
pany or  association  for  accidental  injury  or  illness, 
except     nothing       for     past     five     years. 
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11.  My  habits  of  life  are  correct  and  temperate;  1  am  in  sound 
condition  mentally  and  physically;  my  hearing  or  vision 

is  not  impaired;  I  have  never  had  not  am  1  now  suffering 
from  or  subject  to  fits,  disorders  of  the  hrain,  or  any 
bodily  or  mental  infirmity,  except  no  ex. 

12.  1  have  not  in  contemplation  any  special  journey  or  liazard- 
ous  undertaking,  except  no  e  x« 

13.  i^  average  weekly  earnings  exceed  the  weekly  indemnity 
payable  under  this  policy  and  all  other  accident  or  health 
policies  carried  by  me,  except   n  o  ex. 

14.  I  have  not  been  disabled  nor  have  I  received  medical  or 
surgical  treatment  within  the  r^ast  five  years,  except i 

It  will  be  observed  that  the  14th  statement  as  prepared  in  print 
by  appellant  only  asked  for  disability  or  medical  or  surgical 
treatment  within  the  past  five  years,  and  also  that  the  written 
addition,  presumably  dictated  "bj  Ir.Lee,  to  be  adced  to  ctateKient 
Wo.  10  confined  his  statemeat  as  to  whether  he  had  ever  received 
indemnity  from  this  or  any  other  ooLipany  or  association  for  ac- 
cidental injury  or  illness  to  the  pe.st  five  years.    This  entire 
applicatian  except  the  jart  written  in  and  the  signature  of  J^sr.Lee 
thereto  was  prepared  and  :)rinteQ  by  appfllant ,  and  is  to  be  con- 
strued most  strongly  gainst  the  insurance  company,  and  we  think 
it  is  a  fair  inference  from  the  ;,arts  just  adverted  to  that  the 
company  was  seeking  information  only  for  the  period  covered  by  the 
five  years  last  preceding  the  date  of  the  application.  Me   think 
that  is  the  natural  conclusion  to  which  an  applicant  would  come , 
at  least  as  to  all  except  statement  No.  9.  So  viewing  it,  there  is 
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nothing  in  ther.e  answers  and  the  evidence,  outside  of  statement  Mo, 
9,  which  tends  to  establish  any  defense  to  this  suit,  because 
everything  that  was  sought  to  he    iroven,  otherwise  material,  hap- 
pened iraioh  more   than  five  years  prior  to   the  date  of  this  applica- 
tion.    We  therefore  conclude  that  everything  except  the  legal  effect 
of  statement  No.  9,  is  imiaaterial,  and  even  if  there  were  any 
question  as  to  the  pleadings  in  regard  to  these  other  statements, 
yet  it  is  not  claimed  that  there   is  anything  that  vrould  have       been 
a  defense.       All  this  is  equally  applicable  to  the   .  ase  if  the  copy 
attached  to  the  declaration  be   treated  as  the  true  application. 

As  to  statement  No.  9,  if  the  inference  already  dra?m  that 
the  other  statements  were  intended  by  appellant  to  apply  to  a  period 
within  five  years  of  the  date  of  the  application  extends  also  to 
Ho. 9,  then  that  disposes  of  the  defense  predicated  upon  said  Fo.9. 
As  to  that  statement ,   this  furthet  may  be  su^^ested.       t,  Lee 
did  not  seek  this  insurance    with  ap; ellant.     The  president  of 
apoellant  went   to  Lr.Lee's  office  and  solicited  him  to  luake   the 
application  for  accident  insurance.       iliere   vas  notning  discreditable 
to  rr#Lee  in  the  cancellation  in  uarch,  1902,  of  his  accident 
policy  in  the  Traveler's  Insurance  Company.       IRie  facts  seeii  to 
hive  been  known  to  several  Lien  in  Kanhakee.     There  was  no  reason 
why  he  should  misstate  the   facts.       xLere  was  no  motice   for  him 
to  deceive  and  no  presuinption  that  he  intended  to  do  so.       The  more 
material  inquiries  having  been  limited  to  five  years,  it   is     a 
reasonable  explanation  of  what  was  done     tb^t  Dr. Lee  ciippo^ed 
this  also  to  be  so  limited.       If,  Lo:.'Ov;r ,  the  .ase  be  treated 
as  if  that  statement  was  not  intended  to  be  limited  to  five  years, 
nevertheless,  it  seems  to  us  to  be  immaterial  as  applied  to     this 
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policy.       Appellant  issued  both  accident  and  health  policies, 
and  these  stafements  were  prepared  to   be  executed  by  applicants 
to  cover  both  the   infomig.tion  which  appellant  would  need  in  cases 
of  health  insurance,  and  also  in  oases  of  mere  accident  insurance. 
If  this  had  been  an  application  for  "''eaith  insurance  it  ^'ould  have 
been  material   for  appellant   to  know  "?^i6t"her  any  application    by 
X'r.Lee  for  such  insurance  had  been  declined,  or  any  life   or  health 
policy  i:3^ued  to  him  had  been  canceled  or  renewal  thereof  refused 
by  any  association  at  any  time,  because  the  length  of  time  that  an 
applicant  vdll  be  likely  to  live  and  the  question  Wiiether  he   is 
is  liable  to  be  afflicted  by  disease  vdll  depend  largely  upon  liis 
past  history;  and  if  he  has  previously  been  examined  for  life  or 
health  insurance  and  had  bev^n  foimd  to  Ip.ve  the  seeds  of  disease 
within  his  system,  or  to  h-ive  l^een  previously  afflicted  by  disease 
and    physical  disorders,  or  lias  been  rejected  because   of  concealed 
conditions  or  physical  disability , in  former  time,  and  has  h.  d  such 
insurance  canceled  by  companies  that  lad  discoverer    tliat  he  was 
not  a  fit  sibject  for  such  insuraDce,  all  such  information  won.i Id 
be  material  for  a  compny    o  know  to  wliich  he  had  applied  for 
health  insurance.       i^t   accioent  insurance  relates  only  to  tlie 
future.       Thi^it  he  has  had  an  acciaent   at  some   r^st  time  and   liiat 
some  other  company  after  such  accident  had  canceled  an  accident 
policy  isaied  to  him  has  no  tendency  to  sliow  that  he  will  be   sub- 
ject to  an  accident  in  the  future.       It  -will  be  observed  that  in 
statement  No. 10,  the  applicant  cauged  his  answer  to  the  question 
whether  he  had  ever  received  indemnity  from  any  association  for 
acoii.cntal  injury  or  illness  to  be  limited  to  the  past  five  years, 
which  was  a  plain  intimation  that  he  i.ad  received  indemnity  for 
acciaental  injury  or  illness  previous  to  that  time;  and  appellant 
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advij=;ed  of  that  fact  in  that  way,  did  not  see  fit  to  make  any  further 
inquiries  upon  that  subject.     If  it  liad  resulted  from  his  re- 
ceiving such  indeinnity  that  such  ether  coiapany  chose  to  cancel  its 
insurance  after  paying  such  indemrity,  which  is  the  precise  defense 
sought  to  be  interposed  here,  we  do  not  see  how  that  fact  could  "be 
material.     We  are   therefore  of  opinion  that  the  answer  to  Ko#9  is 
immaterial  as  applied  to  an  application  for  accident  insurance. 

It  follows  that  in  our  opinion  no     eiense  was  interposed 

except  tliat  which  arose  under  the  plea  of  the  general  issue   ,  and 

a  case  was  made  for  aplaintiff  in  our  ooinion,  so  far  as  that  plea 

is  concernea.       Besides  some  eight  or  ten    leas  that  do  not  appear 

in  this  record,   there  are  at  least  twenty-three  pleas  in  the  record 

a||d  nany  demarrers  and  many  replicr.tions  and  various  rejoinders, 

and  motions  and  orders  strikiiag  pleadings  from  the   files  ,  or  affaoc- 
refuR- 
/ing  so  to  do.       i?e  deem    it  unnecessary  to  burden  this  opinion  with 

a  discussion  of  the  various  rulings  of  the  court   on  these  pleadings, 

because   we  have  reached   the  conclusion       that  under  this  application 

defendant  had  no  defense,  and  that  if  any  errors  were  coiiW.itted  in 

the  rulings  of  the  pleadings   they  were  iiimiaterial  or  were  cur  .-d. 

We  find  no  reversible     error  in  the  record.       The  judg^ient 
is  therefore  affirmed. 
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STATE   OF  ILLINOIS,    )     , 

SECOND  DISTRICT.  j  ^^'        I,  CHRISTOPHER   O.   DuPFY,    Clerk   of   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


v^ 


AT   A   TERM   OF    THE   APPELLATE 
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Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 

/ 
in  the  year  of  our  Lord  one  thousand  n*ne  hundred  and  seven- 

/ 
teen,  within  and  for  the  Second  Dist/ict  of  the  State  of 


\ 


111 ino  is : 

Present--The  Hon.  DUANE  J,  CARNES ,  Prtfesiding-  Justice 
Hon. \D0RRANCE  DIBELL,  ids t ice. 
Hon.  JOHN  M.  NIEHAUS , Aus t i ce . 
CHRISTOPHER  C.  DUFFY/  Clerk. 

/ 

E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

the  opinion  of  the  Court  was  filed  in 
^FR  1  ' 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 


following,  to-wit: 


Gen>s^,   6507.  ^.. 

Alios  SlTl^VQnson,   aroel>ee« 

Appeal  from  Co.   Ct.  Will* 


Knight s^-er  Pythias, ^to» 

"'  "^ 

appei'^nt 

Dibell.  J. 

The  title  of  this  oause  inlioatea  tl^at  it  was  a  auit  in 

t  e  county  coxort  of  Will  County,  brought  by  Mrs.  Alioe  Stevenson 

against  the  Knights  of  Pythiae  of  Morth  America  ,  South  America 

Europe,  Asia,  Africa,  and  Australia,  Jurjsliotion  of  Illinois, 

and  that  the  defendant  is  the  &ppellant%  The  abstract  ices  not 

show  what  the  pleadings  were,  except  that  the  amended  plea  was 

non  asBUBfipBit.  It  gives  no  further  hint  cf  the  cause  of  action 

declared  upon.   It  says  there  was  a  verdict  but  does  bot  say 

for  whom  nor  in  what  amount.  It  says  there  were  motions  ':or 

a  new  trial  &nd  in  arrest  of  judgment,  but  ioea  not  show  who 

made  those  motions.  It  says  there  was  a  judgment  but  does  not 

state  for  whom  nor  against  whom,  nor  in  what  amount .   It  says 

there  was  a  prayer  for  an  a  peal,  but  does  not  say  bv  whom, 

nor  to  what  court  the  appeal  was  nrayed,  nor  whether  the  appeal 

was  granted  or  denied.   It  shows  thatxthere  is  a  bond  in  the 

record,  but  loes  not  say  for  what  purpose.  It  loss  not  show 

that  any  bill  of  exceptions  was  asked  or  granted  or  signed  and 

filed.  Some  evidence  is  set  out  in  the  abstract,  but  it  doers 

not  show  that  it  is  preserved  by  a  bill  of  exceptions,  nor,  if 

so,  where  that  bill  begins  or  ends.  Appellee  has  filed  an 

additional  abstract,  but  it  does  not  supply  any  of  this  omitted 

information.  It  only  gives  a  fuller  statement  of  certain  items 

of  prcof .  Appellee  had  a  right  to  file  an  additional  abstraet 

to  present  more  fully  any  part  of  the  record  which  she  wished 

to  have  known  to  the  court,  but  was  under  no  duty  to  make  it 
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oomplete.  Rule  16  of  this  court,  137  111.  App.   635,  requires 
appellant  to  file  an  abstract  sufficient  to  prrrsent  the  case, 
and  praotioally  to  convey  to  ua  all  the  information  which  is 
omitted  from  this  abstraot.  This  abstract  is  a  gross  omission  to 
comply  with  this  important  rule.   In  order  to  consider  and 
aiscus*  this  case  we  must  read  this  record  throughout.  It  is 
a  familiar  rule  that  a  court  of  review  may  search  the  record 
to  find  reasons  for  affirming  but  is  not  required  to  io  so  in 
order  to  Tind  reasons  for  reversing.  Abstracts  are  required 
because  several  juiges  cannot  examine  the  one  record  at  the 
same  time,  ani  because  many  matters  can  properly  be  abbreviated 
or  condensed,  ani  so  that  the  {judges  may  be  reSrieved  of  searching 
a  long  record  to  find  particular  matters  desired.  We  must 
either  abandon  Mle  16  or  affirm  the  supposed  judgment  for 
want  of  a  suf  "icient  abatraotf  Appellant's  brief  states 
that  this  i3  a  Juigment  against  it  for  t300,  upon  a  certificate 
issued  by  it  for  t'le  benefit  of  appellee  upon  tlie  life  of  her 
son,  no-ff   deceased.  If  there  is  auch  a  judgment  upon  such  a 
certificate,   t':ie  abstract  does  not  show  that  it  is  erroneous. 
The  judgment  is  therefore  affirmed.. 
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STATE   OF  ILLINOIS,    )     , 

SECOND  DISTRICT.  (  ^''^        I,  CHRISTOPHER  C.  DuppY,   Clerk  ol'  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certipy  that  the  foregoing  is  a  true  copy  of  the  oi)iniou  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereop,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,,  at  Ottawa,  this_ 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


V 


^ 


^ 


094.A.  71 
/ 

AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  sefcond  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  Distric^;  of  the  State  of 

111 ino  is:  / 

\  / 

Present--The  Hon.  \pUANE  J.  CARNES ,  Presiaing  Justice, 

Hon.  DQRRANCE  DIBELL,  Just/ce. 


Hon.  JOfiN  M.  NIEHAUS,  Just^'ice, 

\  / 

CHRISTOPHER  C.  DUFFY,  Cle-rk. 


E.  M.  DAVI>0,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

FtB  1  ^  1913      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6512. 

Cs.t  Tail  Drainage  Dist.  appellant. 

V3  Appeal  from  County  Court 

Johnson  Creak  Levee  &   Drainage  Whiteside. 

Dietriot.  appellee. 

Dihell,  J. 

In  this  proceeding  in  the  cotmty  court  of  Tfhiteaids 
County,  brought  by  the  Cat  Tail  Drainage  District  against 
the  Johnson  Creek  Levee  &.   Drainage  District  under  sections  6 
to  9  of  the  Act  of  1893  concerning  adjoining  drainage  dis- 
tricts, after  demurrers  had  bean  sustained  to  an  answer 
and  to  certain  pleaa,  the  defendant  appealed  to  the  supreme 
court,  and  t "at  court,  in  iismissinn:  the  arjpeal,  stated  ^he 
pleadings  to  tViat  time  sufficiently  to  make  it  unnecessary 
to  state  them  here.  Cat  Tail  Drainage  District  v  Johnson  Creek 
Levee  &  Drainage  District,  375  111.  191.  Aft?r  the  case  re- 
turned to  the  cou  ty  ooxirt,  defendant  filed  a  plea  of  non 
asBVunpsit,  ^ith  notice  of  ir:atter  of  set  off,  and  recoupment, 
and  there  was  a  iJuxy  trial  c,nd  plaintiff  had  a  veriiot  and  a 
judgment  'or  $500  ard  plaintiff  appeals  from  that  jiidgment 
in  its  favor. 

Appellant  contends  that  the  court  erred  in  permitting 
witnesses  to  testify  to  the  bsnefits  which  appellant  had 
received  from  appellee's  work,  without  the  witneaoeB  having 
shown  requisite  expert  knowledge.  Spear  v  Drainage  Comrs.  113 
111.  632,  examinee  that  question  at  acme  length  and  holds 
that  special  knowledge  or  training  is  not  necessary  in  euch 
a  case  to  qualify  a  wi'-ness  to  testify.  On  a  similar  question 
in  Peyton  v  Village  of  Morgan  Park,  172  III,  102,   it  was 
held  that  the  witnesses  showed  sufficient  knowledge  to  permit 
them  to  expr  :s  an  opinion,  and  that  the  weight  of  that  opinion 
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waa  for  -tl.e  jwty.   Clxioago  City  Railw£,y  Go.  v  Biiniy,  210  111 
S9,  is  to  t'  s  like  effsot  sm   to  the  tPatimony  of  nonexpert 
witneaaes.  Appellant  oontQnds  that  the  court  erred  in  permit- 
ting tl^e  7,'itneas  Neighbor  to  ti,n8'.7er  certain  questions  put  by 
appellee.  TTe  have  exaroinel  thase  rulings,  ani  io  not  find 
that  any  aerioua  error  rias  committed.  It  is  oontsnded  that 
the  court  erred  in  refusing  to  admit  a  \vater  shei  map  offered 
"by  appe'.lant.  Perhaps  it  wouli  have  been  convenient  for  use 
in  the  trial,  but  the  only  avovred  purpose  of  off  erin  •;  it  vi'as 
to  ahow  the  acreage  of  the  land  in  the  r^speotlve  districts 
ani  this  was  ;^hown  by  other  proof.  Ife   think  the  reasons  stated 
by  the  trial  judge  vvarranted  ita  exclusion.  Before  the  trial 
ended  there  were  other  trx.pa  in  svi:l:?nce  auf '*ir:ient  :^or  the 
purposes  of  the  trial.  The  main  question  litigated  :ould  not 
be  determined  by  maps.   It  ia  argued  that  the  court  erred  in 
refusing  to  aimit  a  pro  Tils  offered  by  a;rcellant.  T!e   -.rs  of 
opinion  that  no  r  versible  error  waa  committed  in  its  rejection 
The  facts  stated  on  this  ciap  and  this  profile,  which  were  ■■na- 
terial  to  the  case,  were  established  by  oral  t?stimohjii.  The 
district  of  appellee  was  on  higher  lands  than  that  of  appellant, 
and  appellee's  district  was  estf-blished  and  much  of  its  work 
done  before  the  appe  lant  district  was  organized.  A-pellee  was 
permitted  to  prove  benefits  which  resulted  to  the  lands  in 
appellant's  district,  by  work  lone  before  the  latter  was 
organized.  It  is  contended  that  benefits  accruing  to  the  lands 
of  the  petitioning  district  before  it  was  organized  shouli  not 
have  been  taken  into  consideration.  We  think  the  language  of 
section  9  of  the  Act  sufficient  to  permit  it.  It  '?ouli  seem 
unreasonable  to  construe  the  statute  tc  mean  that  the  lower 
lands  would  not  have  to  account  fcr  t>s  benefits  received 
from  the  work  of  the  upper  district  because  the  lower  listrict 
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was  organized  last*  It  is  oonteniei  that  the  court  erro- 
neously ainiittsi  evi  isnoe  of  iainage  to  the  upper  lietrict  by 
the  work  lone  in  the  lo;ver  district,  and  that  this  statute 
only  intends  to  allow  set  off  for  "renefits  and  not  for  damages. 
Among  the  Iter.is  in  a-.ptjllee'e  notios  of  set  off  was  a  claim 
Tor  iamagea.  But  the  real  controversy  was  on  the  question  which 
district  has  received  the  moat  benefit  from  the  Vv'ork  lone  in 
the  other  iistrict.  Moreover,  as  the  pleading  by  thg  defendant 
was  to  he  as  at  common  law,  we  fail  to  see  ^hy  it  could  not  recoup 
xsotoxsz  damiiges  appellee's  iistrict  had  sustained  from  the  Tork 
dons  by  the  appellant  iistrict  for  nhish  it  ws,s  being  required 
to  pay.  Complaint  is  ni^-le  of  instructions  3,  5,  ani  7,  offered 
by  appellee  u.ni  of  a  form  of  verJiot  given  for  it.  Tie    ;io  not 
find  these  instruotiona  erroneous.   We  therefcr-  conolude  that 
no  ruling  mc,de  luring  the  oourSe  of  '-hs  trial  wouii  authorize 
a  disturbance  of  the  verlict. 

Appellee's  Iistrict  was  orpctnized  first  ani  had  many  iitches 
c-nd  levees  and  had  an  outlet  iir-rctly  into  '•he  Mississippi  Rivsr. 
Appellant's  iistrict  was  organized  onlower  grounds  and  it  car- 
ried off  much  Wiiter.  Appellant  took  poaseasion  cf  quite  a 
strip  of  lai-d  whioh  was  in  appellee's  district.  Aft(3r  appel- 
lant had  spent  several  thoua;i.nd  dollars  in  its  jistrict,  appellee 
spent  over  ^14,000  more  ucon  the  supposition  fat  it  would  be 
benefited  by  aopellant's  improvements.  T"  ere  was  much  sviienoe 
by  a;)pellant  that  that  money  was  all  wasted  r-nd  that  in  a 
yeat's  time  the  passageways  excavated  by  appellant  filled  up 
with  sand  and  were  useless  to  appellee.  There  was  a  mass  of 
testimobV*   That  introiuced  by  appellant  tended  to  sustain 
its  claim  that  it  had  i^rsatly  benefited  the  kands  of  the  upper 
iistrict.  T-  e  evidence  introduced  by  appellee  tended  to  show 
that  it  had  not  b=.5n  b  i:efited,  but  rather  injured,  by  the  work 


'•.    .*--■     c  .'       ' .-      f>    :         j'    ±»y..v?A:.     .0    Po*":.  i.  iV'.   Leit^timl-   \Xauooa 
e*-.-;    .•'      i  '.:.'    .' .  ■      ;  ^)c:'^•>r\ll    -^$,.oi    0  ':'    nJ.    ©noi    iflow     -siid- 

-  ...  .-   -■    'j.' c    ■  .f    '■  ■    oc^-^j.T     ci'©'oI.l';cj   J  ai   t    o.?i   5r-jf  saomA 

.- -    sro      .<i-         "    '    ".-c::    .•til;-  i-^'.    :f6o.n   -v  ■    j^yvl-c'i   c-s^ci  »toii*si£ 

.f : :  '  .    ' : '-    :- .jcr    -^   \',        rrc    o:*    ZLs\    aw    ,-iv*;I   (lOiiTsou   i^.     i-'jc   sd   od"   e*w 

^:^i1lC2--       ',iT^:j    :.^'        JL    r;j;-f"    'to'     Ici-^'^&yL     t.  .^<i  ieq.,.^    sr^J    \;c»'   snot 
i:-::-":    ,V    ■  t;     ,^    ,1.    ocicljzuic'hai.    tj   ei    i;-   «i    cfnjLii-.-jfii)o5l'      'V'-^q   od 

»ii-.  *    ■'.   ■      ^ii:.     XjsI';-    •  "      "  c      Si»*jJ-.o;".    '::;.■      Tv:!in,,i    ;--]  ...u,   siaiXiJi   on 

T-vIT  2c   iBc-xr.?i;    ; .;      oTCi.   Y  j'- ~  c  -  t  ii    ?sl:f-i0   a^  J._;„  L'1\~     aoevsX  i:n.3 

-_r  ---V;'-    .  J-o-^-'iu^:    .  '  5:;i.I- ;.  ....      i.i:    uj^yn    rioinv     ii.i    '.o  ciliie 

-:.       ■  :»<■-  :     -*..         n-j:"xe:j-.iqju-;  :'■    no   u    'jTjif    000,  M 'I    TSAro    it'TOqa 

-i    i'/.  i-.t        .    i...  _    *-,.>»    Ydno'r    :f .!■;■-■■     i.y.':f    tn^^i: 5q'\J.i   ^d 

r^    -  ■  : .  X  -x  •    \;a     ^siJ-xv.oxa   QY'-''' '■i^-^f'^-^J   ®'f^    3:^:if    s*4j»oy 

'c   sj.  :-.:       -.■■'■:"      .sc.^t/  -■   o-    ,  .sifeejj      Biev/  in.3  J. -)...:=.   ri,tlv/ 

rri-::::_    j:    :  i'  .:.-_J^.^'..      y-  J^*^^'^ '31-' ''•t   itj^^i-'T      •ijfriomJt^as;!' 

iS'^'-x'   »:'"    ":    &/•- n.  i      a        .". :  :^  J:  !t  ?- ';  ■.       "fl^^.i: -j?,  ij:,r.    '1    .-fji't   m2-L>.':-c;    ajfi 

wOife   oJ   t'i   .     '    »cl>:c'-:qi    [u  I' ec*'i,o'i:f  'Jt   sonellvs    ■    T   .;foi'rd'aiI 


done  in  tl-e  lower  ils  triot  anl  that  it?  work  had  b"°n  bene- 
ficial to  the  Ij^nis  of  tie  lower  listrict.  The  jury  foimd 
these  iasuee  for  the  appellant,  but  allowed  a  very  much  less 
svun  than  appellant  soxight.  The  trial  juJge  was  much  more  con«- 
versant  with  to.e  situation  tlan  we  can  be  and  he  ar proved 
that  finding.  We  fail  to  see  how  we  oan  dernqnetrat*?  from  the 
evidence  that  the  jury  allowed  too  small  a  sum. 

Appellee  has  assigned  cross  errors  and  has  argued  thetn  at 
length,  anl  yet  it  closes  i-'e  brief  by  asserting  that  the 
verdict  of  the  jviry  should  not  be  disturbed.  We  conclude 
appellee's  ireaning  to  be  that  it  wishes  the  judgment  affirmed, 
but  if  it  should  not  be  affirmed  then  it  desires  to  have  it-- 
cross  errors  considered.  We  find  no  ^^-ver3ible  error  in 
the  record  and  the  judgment  is  therefore  affirmed. 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  ^^'        I,  CHRISTOPHER  C.  DuFFY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keepei'  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoiuo'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  m}'  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this_ 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


'  h 


2  09'!. A.  It 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Beg-un  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 

in  the  year  of  our  Lord  one  thousand  nine  /lundred  and  seven- 

teen,  within  and  for  the  Second  District  bf  the  State  of 

Illinois:  n 
\ 
Present--The  Hon.  DUANE  J.  CARNES ,  Presiding  Justice 

I 
Hon.  DORRANCE  DIBELL,  Justic^. 

Hon.  JOHN  M.  NIEHAUS,  Justi^^e. 

/ 
CHRISTOPHER  C.  DUFFY,  Clerj 

E.  M.  DAVIS,  Sheriff 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 


FEB  1  2  1918 


the  opinion  of  the  Court  was  filed  in 


the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6526 

Mary  J.  Rusaell  Smith, 

appellant. 
'B  Appeal  ffom  Peoria, 

City  of  Peoria,  appellee # 

Dibell,  J. 

Appellant  sued  appellee  in  an  action  on  the  case  and  filed 
a  l!?olaration  containing  one  count*  Appellant  therein  alleged 
that  in  1696  ahe  o^med  real  estate  abutting  on  Main  street 
in  the  City  of  Poriaj  t' at  the  city  in  January  1396,  passed 
an  ordinance  providing  for  pavlnr;  Main  Street  with  "brick  between 
curb  lines  and  for  a  special  tax  on  the  abutting  lots  to  pay 
therefor;  and  that  said  improvement  was  made  in  1896  and  =?he 
paid  the  special  taxes  assessel  arrainst  her  r^ial  estate  there- 
for; that  at  the  time  of  the  adoption  of  that  ordinance,  there 
was  in  force  another  ordinance  in  sail  city  which  provided 
that  whenever  a  franchise  was  granted  to  a  street  railway  com- 
pany to  lay  out  its  railroad  in  any  street  in  sail  city  on 
which  a  pavement  had  been  laid  at  the  expense  of  the  property 
owners,  the  company  to  wh:loh  said  privilege  was  granted  should 
pay  to  the  city  for  the  use  of  the  contiguous  property  owners 
a  rateable  proportion  of  th"  cost  of  the  street  as  the  part 
taken  for  such  street  railroad  purposes  compared  to  the  entire 
width  of  the  street  so  pavei  and  paid  for;  and  that  said 
ordinance  should  be  a  part  of  every  right  hereafter  granted 
by  th«  city  coui^cil  to  any  person  or  corporation.  It  was 
averred  that  the  said  last  named  ordinance  was  still  in  force 
and  has  never  bwsn  repealed;  and  that  notwithstanding  said 
last  nanned  provisions,  the  city  council  in  July,  1914,  granted 
the  Peoria  Pailway  Company  authority  to  construct  an  additional 
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railv/ay  line  on  Main  street,  and  lid  not  require  a  complianoe 
with  the  aforesaid  general  ordinance,  but  perraittsl  the 
Peoria  Railway  Company  to  take  an  adiitional  -.vilth  of  ten  and 
one  half  feet  of  the  roadway  of  Main  Street  on  whioh  said 
pavement  t'len  existed  and  which  had  been  laid  wholly  at  the  ex- 
pense of  arpelleo  and  other  ownera  of  property  abutting  on  M  ain 
street,  upon  condition  t'lat  the  said  Company  shouli  pay 
into  the  treasury  of  the  city  a  sum  computed  at  the  rate  of 
seventy  two  and  one  half  cents  par  square  yard  Ccr  3uch  add- 
itional space,  '.rhich  was  to  be  distributed  by  the  city  to  the 
rightful  claimants  thereof;  that  said  Peoria  Rail'^jay  Company 
in  1914  under  said  oriinanoe,  constructed  such  add^'tlonal  track 
and  took  the  vidth  of  ten  and  one  half  feet  of  said  paved 
roadway  and  continues  to  occupy  it#  and  lid  not  pay  into  the 
city  treasury  the  cost  of  said  improvement  on  said  ten  and  one- 
half  feet  of  space,  nor  has  it  since  paid  the  same;  tliat  the 
appellee  did  not  require  said  railway  company  to  pay  said 
amount  into  tb.e  city  treasury  nor  has  appellee  paid  appellant 
the  cost  of  said  improvement;  that  th°  Qvm   required  to  be  paid 
by  the  said  last  narced  or  iinanoe  does  not  represent  twenty  five 
per  cent  of  the  coat  of  the  improvement  of  said  additional  ten 
and  one-half  feet,  and  by  said  action  appellee  wrongfully  derived 
appellant  of  her  rights  in  the  premises.  To  that  declaration 
a  general  demurrer  was  smstained.  Appellant  elected  to  abide 
by  her  declaration  a.nd  "iral  judgment  Tras  entered  against 
her  and  she  prosecutes  this  a:peal«  Un.lsr  the  principles 
laid  down  in  the  city  of  Danvi  le  v  Danvi  le  Water  Co.  178 
111.  399;  Tresport  Water  Co.  v  City  of  Fr»?>port,  186  111.  179; 
Noror.al  School  v  City  of  Charleston,  371  111.  602,   and  other 
like  cases,  we  are  of  opinion  that  the  city  council  hai  no 
power  to  bind  the  city  by  a  contract  of  that  kind  do  as  to 
d©  rive  succeeding  councils  cl    the  power  to  repeal  the  ordinance 


*r-^--.':  ..T,:".     -•-:.--■■-.  ,>'r.  ;i+<     .uV.  ..r   no    o^-ytl   x^^''^^-^"^ 

.  - ._    .'-r  ..■''■  ;       .      v  , ':..^  ">;■-"■    :■  ?    v":.:.,iti^vO   Ya.-"i;xl.,i(7  ^ItoeT 

•;       ■         -  i;-.0'j-    v'.^';:  .  ■■  .--  ■■    '.7-:  :;,;    I'^.-to    (.  '    .    ©5.lI  '  q  i.n    1o    ©snflq 

•  ..-J.:,    V-.     ^.. '~    ■I...     ■■    ■    *.-:''      rto.t>fi' HOC      no'^u    ji-ep-x^u 

".     ■»/:-.    "         :*  ■    c^^ruqr.J'    ^'.up    -'■    •;■'::•      &,'rf    ':  ;i    •/•ryirr.ui:^    Orfrf-    od-ni 

-.  .  _     ;.;  :       ~-      .  t^x   --..I'-^r:   Tar   F,-'noc   tij^.'   rsrro  i.''"!.;  iV'!&  Afrf'aavoe 

.-     ;.     •,-!■.  "     ,       i.r-iT.l'r'' ft  ^'     '  ■:•'    C.''     L-.--    n,':  af.'     »yOJ3qc    lirfoi^fl 

••-i."-   r:;C    '^^,- .i  ■"     ~:--;,    -!    i:  .''...<•    :+.!■■'    ;"io-'Te;rt   <:?i:^.-.->.i.t.:.-.o  Xi/l.togiT 

;r.    .'    »i  "J*    ■'         ..'r.iif    i^&:'-- cfu-'-f-no:     ,*^cm- nxLio  1  J.-B   loirrw   MSI  xji 

f-."-      Ov:.'i   y--      ^:r.    '.  i .    i^r:/'.    »J-i   vqw;.)v'  od'   aaiixri:tr:oc   Law  Y-ewi^J^oT 

!.-■      ?-;   :    ;*'  -  .     ; :.  ■    -^i^:.     sr-rrl.i;    -^  i    5.  .,'1   1:00    ^&t,.:.l■■z.    '.o    ;^o^'l      tlJ:d 

jn.     i'"  ■■  ^.   i  ■■..      -Ti.  ;c{   t    r/..!    T<n  ^iLC!.'5;^Ti    ^rflo   ?    -T    o&ni    j-njuorrijj 

:  :     •    ■:    or    '.  ^  is  ■'■I      .m/r    ".-'-^    J-x,  ;.■'    { *ns/j:evoT' vai  ii-/:.^    ':'.o   .teoo   Qifi 

-vi'*    yr    /    :    ;?":':■.•  tq -■"■'-    "or.   s-r^i     eoa-.')!.  10   /  *■  ■c.t'.o:   tAJ-^-I    f. i£S    s>rf.t   V^^ 

iliCf:    ■:■-':    rt  ^- '  .'      -^  ".;■:"- :     A       .Leni.."' '-i'       jcv'    i&Tti/iUfvL    I/;ir>xr?;f,   >b 

?5j.-:.i  .   -■.'•■:':..,    .■  .       tcr'.?  .i^f  o  r    X,.-..c      t  .ii     noiJvi.Ti;  .."Oii-    la/i   ycf 

.r-.I-l'-    ir-    '  ■•'    "-'    • '.      ..tx!?  .   ;:   i-.^'.l    ti^lifo^eot'T   ?''i-~   tn.p   Tfiif 

'•  '  .    .0"    :'it..^   •:    iv  .   ''    ■;    ? .    Ivn.-Q    x^  vi  to   &/-;^   ni   rmot   f.  i-sl 

j^"^    .i    T    :     .     .•>--'---    r"    ■;■     yvO    V    .cC    'ist^.T    .J-;oq'"?1'T    (sJSe    .XXI 

X£.^'o   i  ;..       ,-0-     .X.':i    "■'X    ,fxo:'-GC>::i:i''0    7o  '<*'^   V   loorfoG   Xu2-c7oW 

en  t/:.^  lizrij.:.    (^  tc  0.;'    j-jj   .+     floifi2'~o   *to     dijf:  ow    ,a9a^o  fiirflX 

0:;  B£  oh  ^rijf  ?t.^:f  '0  izr.i&csQt     s.  ^(<S  ^flo  erf*  fcnid  ©c^  lewoq 


ei+.her  axpreasly  or  by  implication,   or  to  depart  from  its  terms. 
Moreover  tlie  pavemGnt  in  quaetion  was  l.-;.id  in  1896  and  the  later 
grant  was  in  1914,  eighteen  ye.-.rs  afterwards,   Tue  oourt  ju- 
dicially knows  tVa-t  suoh  paverr.ents  3o  not  last  forever  but 
\7ear  out,   and  that  it  would  be  an  unreasonable  construction 
to  hold  that  the  ordinance  meant  tiiat  after  the  pave?rent  had 
b--en  uaed  many  years   and  was  nearly  worn  out,  the  city  council 
would  bs  required  to  enforce  from  any  street  railway  company 
desiring  ta  any  of  that  apace  payment  for  the  original  cost 

As 

of  the  pavement  many  yf^ars  before.   It  aeems  that  this  city 
council  exaoted  nearly  twenty  five  per  cent  of  the  original 
coat  and  we  cannot  know  that  that  ^vaa  not  a  reaaonable  cona- 
truotion  of -the  ordinance  in  vie-?  o-^  the  many  yeara  of  wear 
which  this  pavement  had  endured^  ani  to  construe  this  or iin- 
anoe  to  r.ean  that  at  this  late  day  it  muat  collect  for  the 
benefit  of  the  property  owners  the  original  coat  of  the  pavement 
aa  put  io  n,   v;ould  "be  to  mi:.ke  the  ordinance  ao  unreaaonable 
aa  to  be  void.  We  are  of  opinion  that  the  court  properly 
sustained  the  demurrer.  The  judgment  is  therefore  affirmed* 

Niehaua,  J*  took  no  parto 
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'''^se^cond^\s4ic''t!''''  1--  I,  CHKISTOPHEK  C.  DuFPY,  Clerk  oi'  the  Appellate 
Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

(ja,y  of ^ in  ttie  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


^ 


•^ 


AT  A  TERM  OF  THE  APPELLATE  COURT, 

Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 
in  the  yVar  of  our  Lord  one  thousand  nine Jhundred  and  seven- 

i 

teen,  within  and  for  the  Second  District  lof    the  State  of 

i 
I 

111 inois :  # 

I 

Present--The  Hon.  DUANE  J,  CARNES ,  Presidir^  Justice. 

Hon.  DORRANCE  DIBELL,  Justice! 

Hon.  JOHN  M.  NIEHAUS,  Justicaf. 

CHRISTOPHER  C.  DUFFY,  Clerk.; 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

hLti  i  ~  1-'^'       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6531* 

Fred  L.  Stevena,  appellant o 

ve  Appeal  City  Ct.  Aurora* 

Leon  Baltazor,    appellee. 

Dibell,  J. 

In  tlie  trial  of  this  action  at  law  in  the  court 
below,  there  was  a  verdict  for  defendant  and  a  judgnt^ent  that 
defendant  recover  hi  a  costo  of  plaintiff  and  have  execution 
therefor.  This  is  an  appeal  from  that  juigment.  That  is  not 
a  final  judgment  and  is  not  arpealable,   and  is  not  a  bar  to 
a  future  action  by  the  same  plaintiff  against  the  same  defendant 
for  the  same  cause  of  action.  The  reasons  and  authorities 
for  this  rule  are  very  fully  stated  by  us  in  Town  of  Magnolia 
VB  Kays,  200  111.  App.  123, 

The  a;peal  is  therefor?  dismissed  T,rith  leave  to  appellant 
to  withdraw  his  record,  abatracte  and  briefs,  and  to  appellee 
to  withdraw  his  briefs* 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  j  ^^-        I,  CHRISTOPHER  C.  DuFPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  m}'  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  m}-  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of- in  the  year  of  our  Lord  one 

thousand  nine  hundred  and^ 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  secorid  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  /undred  and  seven- 
teen, within  and  for  the  Second  District/of  the  State  of 
111 ino  i  s : 

Present--The  Hon.  DUANE  J.  CARNES,  Presi^ng-  Justice, 

I 
Hon.  DORRANCE  DIBELL,  Justice 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Cle^k. 

E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

'■-'-  '  '  ■'''■•'      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No,  6534 

Warren  S.  Lee,   appellee 

vs  Appeal  from  Kane, 

William  D.  Boyd,  et  al 

appellees. 
Mike  Kennedy,   appellant* 

Dibell,  J. 

On  Octobrr  19,  1913,  Warren  S.  Lee  filed  a  "bill 
in  equity  to  r=:move  clouda  from  "-he  title  to  a  farm  of  169.67 
acrea  in  Blaokbe-ry  Township,  Kojie  County,  Illinois,  ^hich 
farm  he  alleged  he  owned  and  poaseaaed.  Among  the  defen:ianta 
were  John  Barickman  and  Mike  Kennedy,  and  one  of  the  clouda 
of  which  removal  waa  sought  was  a  contract  for  a   ieed  from 
George  L.  Sharp  to  Lee  and  Bariokman|  which  had  been  filed  for 
record  and  in  which  it  was  supposed  Kennedy  claimed  some 
intrrest.  Barickman  and  Kennedy  answered.  Other  lefeniants 
were  defaulted.  There  was  a  hearing  and  a  decree  removing  the 
clouds,  incluiing  sail  contract.  Kennedy  alone  anpeals. 

This  farm  was  formerly  owned  by  Geor"e  L,  Sharp,  and 
under  date  of  September  8,  1911,  he  ani  hig  wife  contracted  to 
sell  and  convey  said  premises  to  Lee  and  Barickman  for  Cl9>500 
of  which  vl»^00  was  to  be  cash  upon  the  title  being  a'-^proved 
or  perfected  by  J.  C.  Marphji,  an  attorney,  and  by  him  found  to 
be  merchantable,  and  $18,500  secure!  by  a  mortgage,  payments 
of  |:i,COO  to  be  made  each  year,  except  the  last  which  wouli  be 
$1,500.  The  interest  was  not  to  'osgin  till  Uarch  1,  1913,  and 
posseoeioir  waa  to  be  given  at  that  time.  Barickman  was  t'len 
in  trie  employ  of  a  real  eotata  dealer  in  Mi  neeota,  anl  '.vas 
engaged  in  selling  lands  in  several  states.   In  December  fol- 
lowing he  v?ent  to  Canada,  and  Lee  Ciaims  that  he  then  abandoned 
this  contract.  On  January  4,  1913,  some  one  filed  this  contract 
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for  reoord.   Probably  it  waa  Barickman  who  caused  it  to  \>e 
recorded.  Lee  and  Sharp  met  at  t"i9  o-fioe  of  Murphy  early  in 
March,  1913,  and  by  a  warranty  deei,  dated  March  1,  acknow- 
ledged March  23,  an  1  ^^iled  for  rooord  March  39,  1913,  Sharp 
and  wife  conveyed  the  farm  to  Loa.   By  an  Inatriirrsnt  iated 
June  10,  1912,  and  p'-T.rn.pa   executed  ani  Islivered  at  that 
time,  ani  perhaps  not  executed  ani  ielivered  till  Novembsr 
following, Bar ickraan  assigned  this  contract  to  Kennedy,  and  "by 
quit  claim  deed,  dated  November  1,  1913,  ani  acknowleiged 
Decembar  '6,   19iS,  Barickman  conveyed  these  pr-miees  to  K-'nnedy. 
This  assignment  and  this  quit  claim  deed  were  never  reooried. 
The  question  is  whether,  under  the  proofs,  the  interest  of 
Barickman  in  this  land  has  been  extinguished.  If  it  has,  the 
■ecree  is  correct.  If  net,  the  decree  is  erroneous.  Le© 
contends  that  Barickman  atils  abanioned  the  contract  when  he 
went  to  Canada,  and  seeks  to  show  this  by  proof  of  Barickman* s 
declarations  and  conduct.  Barickman  denies  the  declarations 
alleged,  and  Kennedy,  the  only  appellant  here,  contends  that 
Barickman* B  rights  couli  not  be  so  extinguicshed. 

It  is  hsld  in  Lasher  v  Loeffler,  190  111.  150,  that  reois- 
sion  or  abandonment  of  a  contract  to  buy  or  sell  real  estate 
may  be  deduced  from  oircumatanoes  or  from  a  course  of  conduct 
clearly  evincing  an  abandonment  therc^ofo  To  the  same  effect  Is 
Yocke  V  Marion,  369  111.  343.   The  same  rule  is  applied  in 
Younp;  V  Jordan,  183  111.  459;  Cu?py  v  Allen,  176  111.  163 j  " 
Williams  V  Vanierbilt   145  111.  338j  Hals  v  Bryi^nt,  109  111, 
34;  and  other  oases.   Campbell  v  Powers,  13S  111.  138,  and 
Dintleman  v  Gilbert,  140.111.  597,  resemble  this  case  in 
pBinciple.  We  hold  therefore  that  abandonment  of  this  contract 
by  Barickman  could  be  shown  by  his  ooniuct  and  by  the  circum- 
stances. 
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Lee  was  a  fariner  living  tn  the  general  locality  of  this 
farm.  Bariokirian  was  a  real  estate  dealer.   It  ia  onviou3  from 
the  evlJenoo  that  Barickman  ii i  not  enter  into  this  contract 
with  any  intention  of  occupying  the  land.  He  hoped  to  make 
a  speedy  sale  at  an  aivanoed  price  and  thus  get  aotre  profit 
without  investing  any  money.  He  ordered  a  survey  of  the 
land,   and  did  not  pay  for  that  service,  and  Lee  had  to  pay  it. 
Lee  was  given  possession  of  the  Land  early  in  the  fall,  and  a 
barn  ani  a  silo  were  erected.  Barickman  paid  none  of  the  expenses 
Lee  paid  it  all,  amounting  to  0510.  Barickman  claims  to  have 
worked  on  this  barn  a  few  days,  but  loos  not  tell  ^vhat  h©  lid 
and,  as  he  was  not  a  carpenter,,  his  services  were  probably 
slight.  He  took  prosepotive  purchasers  to  the  land  in  automobiles. 
Sometimes  he  took  Lse's  automobile,  for  which  it  is  net  claiaed 
he  paid  anything.  He  claims  that  he  frequently  hired  an  au- 
tomobile for  that  purpose,   and  thinks  hs  must  have  spent  fSOO 
or  ^300  therefor,  but  hs  produced  no  bills,  and  ill  not  name 
any  prospective  purchasers  whom  he  carried  not  any  owners  from 
whom  he  hired  maohinea,  and  he  iil  not  tell  Lee  what  he  had 
expended.  The  farm  was  place  1  in  the  hands  of  two  r-^al  estate 
dealers  to  sell,  and  before  Barickman  went  to  Canada  he  constant- 
ly urged  them  to  exertions  to  sell.  There  is  testimony  tending 
to  show  t:iat  he  had  little  means,  and  that  he  couli  not  pay 
for  the  land  unless  he  first  sold  it.  In  December  he  ^ot 
an  offer  to  enter  the  employment  of  a  man  in  Canada,  and  he 
accepted  it  and  went  to  Canala.  He  had  to  procure  a  man  to 
sign  a  note  'vith  him  for  :!l50.  to  get  the  money  with  which  to 
go  there.  Three  witnesses  testified  of   Jeolarations  by 
Barickman  to  the  effect  that,  unless  the  land  ooull  be  sold 
beforf?  he  went  to  Canada,  he  should  abandon  the  contract  anl 
could  not  perform  it.  He  never  afterwards  conferred  v/ith  Lee 
or  the  two  real  estate  agents  about  the  land  or  the  sale  or 
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purchase.  He  never  wrote  to  Murphy  to  find  out  what  his  report 
was  or  the  title.  He  never  wrote  to  Sharp,  the  seller,  ooncern- 
ing  the  contrs.ot.  Lee  paid  the  ^1,000  in  March,   and  gave  his 
notes  for  the  rest  of  the  purchase  money.  Barickman  paid 
none  of  that  money  and  signed  none  of  the  notes,  ?*nd  made  no 
inquiries  about  ito  About  two  years  later  he  wag  in  Kane  County 
and  met  Lee,  but  he  eaid  nothing  to  him  about  this  contract  or 
this  farm.   This  oase  was  tried  at  the  November  Term  1915,  and 
Barickman  testiTied  at  that  hearing  that  he  had  not  learned 
till  a  few  weeks  before  that  that  the  land  had  been  deeded  to 
Lee.  Barickman  denied  the  conversations  testified  to  by  the 
■•hree  witnesses.  The  chancellor  saw  the  witnenses,  ani  evi- 
dently believed  those  who  testified  against  Barickman. 
Barickman  did  not  deny  the  proof  introduced  by  Lee  of  Barickman* s 
conduct  Im  entirely  disregarding  the  contract  after  he  went 
to  Canada,  We  do  not  doubt  that  the  court  correctly  determined 
that  Barickman  did  abandon  this  contract.  At  some  later  date 
he  met  Kenedy  in  Canada,  and  from  all  of  Barickinan' s  testimony 
it  was  probably  after  this  suit  was  begun  t  at  he  delivered  to 
Kennedy  the  assignment  ani  the  quit  claim  deed.  Barickman 
testified  that  that  was  only  to  enable  Kennedy  to  handle  the 
matter  for  him,  and  tViat  he  Barickman  still  retained  the  real 
ovmership  of  whatever  rights  he  had  under  the  contract,  but 
that  Kennedy  was  to  try  to  sell  it  and  get  ^600  for  him.  His 
change  of  testimony  on  that  subject  on  re iirect  examination 
was  of  doubtful  oredibility. 

Neither  Barickman  nor  Kennedy  ever  offered  to  pay  any  part 
of  the  purohaae  price  of  this  land.  They  did  not  offer  to  repay 
to  Lee  anything  he  paid  upon  the  improvements  or  any  part 
of  the  oash  of  the  first  payment,  or  to  pay  anything  thereafter. 
That  failure  to  make  such  ar  offer  is  also  an  insuperable  bar- 
rier to  their  maintaining  this  contract  as  enforceable  in  their 
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favor • 

lie   are  of  opinion  the  ieoree  is  olearly  right  upon  the 
record  and  it  is  therefore  affirmed. 


STATE   OF  ILLINOIS,    [_ 

SECOND  DISTRICT.  (  '''''        I,  CHRISTOPHER   C.   DuFFY,    Clerk   of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 
and  Seal  thereof,  do  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 
said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  m.v  oflSce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aiSx  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of         in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


/ 


/^ 


09I.A.  lOi 


AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  tfie  second  day  of  October, 

I 
in  the  year  of  our  Lord  one  thousanc^  nine  hundred  and  seven- 

teen,  within  aijd  for  the  Second  DisJ;rict  of  the  State  of 


\ 


Illinois : 

Present--The  Hon,  DUANE  J.  CARNES,  Presiding-  Justice 
Hon.  DORRAtTCE  DIBELL,  justice, 
Hon.  JOHN  M.  NIEHAUS,"  Jus  t  i  ce  . 
CHRISTOPHER  C.  DUFFY,  Clerk. 
E.  M.  DAVIS,  Sheriff. 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

I  EB  1  ^  ^9^*^       the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6449. 

Attilio  Catani,   appellee. 

V3  Appeal  "rom  Bureau* 

Illinoio  Third  Vain  Coal  Co. 

appellant. 
NiehauB,  J. 

Attilio  Catani,  appellee,  brought  thig  suit  in  t^.e 
circuit  court  of  Bureau  County  against  the  Illinois  Third  Vein 
Coal  Co.,  appellant,  to  recover  dar.agss  for  injuries  which  he 
suffered  ^thile  employed  in  appellant^a  mine,  r^ere  waa  a  trial 
by  jury,  v/hioh  resulted  in  a  vsr  ilct  for  appellee,  fixing  dam- 
ages at  the  Slim  of  014,000.00  for  nhioh  ji.'dgraent  was  rendered 
and  from  this  judgment  t^e  Coal  Co.  aopecila. 

•  The  alleged  basie  for  recovery,  is  the  violation  of  the 
proviaiona  ci  paragraph  6  of  section  30  of  chapt-sr  93  of  the 
act  concerning  Mines  and  Mining,  ~hich  provides  t'-at  the  Miae 
lfc.nager  shall  provide  t'-e  miners  \7ith  a  suf'icierit  number  of 
props,  caps  and  timbers,  when  demanded,  delivered  on  the  miners 
cars  at  the  usual  place,  in  ^^uitable  lengths  and  dimensions 
'"or  the  securing  of  the  roof  for  the  miners.  The  a-\pe"lant  at 
the  time  of  t~:e  injury,  '.ras  operating  a  ooal  mine  at  Ladd  in 
Bureau  C^xmty  under  the  long  wall  system.  Urder  this  system, 
the  coal  is  mined  by  utilizing  fie  natural  pressure  from  above 
to  break  iovrn  the  coal.  Tie  minors  rvork  in  rooms  at  the  face 
of  ths  coal  J  the  rooms  in  this  mine,  vrere   about  forty  t'.^o  feet 
wide.  The  appellee  ?/orkei  in  room  45,  "Irst  left  entry,  in 
the  third  branch  of  the  mine.  There  is  a  track  in  the  center 
of  this  room,  upon  which  mu'  e  cara  were  operated  by  Iriversia, 
to  carry  out  the  coal  from  the  place  where  it  is  mined;  and 
•■hese  cars  were  also  used  to  bring  in  t  e  necessary  props. 
Props  were  needed  to  hold  up  the  roof,  which  v/ag  liable  to 
break  down  from  the  same  pr<^ssure  that  was  utilized  to  break 
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iown  tha  ooal.  The  propa  were  plaoei  on  "both  sides  of  a  room 
at  needed  intfrvalej  and  i-3  jIos©  to  -^hs  fi-.ce   of  f.-i^,   ooal  a  b 
practicable.  Fnen  coal  ia  ruined,  t  e  miner  uaea  supports  called 
sprags,   which  are  wedged  against  the  faoeof  the  coal  to  help 
hold  it  up,  ttntil  the  miner  can  remove  t':s  aiininr;  dirt  unisr- 
neathj.  t'ien  the  sprats  are  removed;  and  the  prnaaure  from 
above  is  usually  sufficient  to  break  the  ooal  iownj  after  the 
coal  is  broken  down,  it  is  loaded  on  cars  ard  hauled  out  to 
thT  Kacii  shaft  of  the  mine*  T'.e  evi  i^nce  tends  to  show,  that 
in  the  room  where  the  appelif?e  ^/as  rorking,  trro  lengths  of  props 
were  needed,  4^  ft.  props  on  one  side,  and  some  6  ft*  props  on 
the  other,  or  right  hani  side* 

In  his  testimony  the  appellee  saysj   "The  day  before  I  got 
hurt  immedii-tely  after  I  went  to  Tork,  I  loaded  n:y  car;  and 
when  the  driver  cams  up,  I  a3>ed  for  6  ft.  props.  I  loaded  the 
first  oar.  *********  He  came  into  try   roora  about  half  past  eight 
to  pull  out  a  car  which  was  loaded.  At  that  tinie  I  aakei  for 
aome  6ft.  props  beo-^uae  I  .needed  them  in  my  place  on  the  right 
side;  I  had  just  one  6  ft,  prop  at  that  ti:r.e;  I  had  lots  of 
4^  ft.  crops;  I  had  no  cap  i^     pieces,  but  had  to  make  themby 
taking  props  and  sawing  them;  I  had  a  saw  in  my  room;  after 
the  driver  took  out  the  car  of  ooal,  I  loaded  two  more.   The 
driver  brought  back  the  empties.  He  came  back  into  my  room 
again  that  morning  and  I  asked  again  for  6  ft.  ::rop3.  The  day 
before  I  got  hvirt,  1   left  t'le  mine  at  twelve  o'clock  b^cruse 
I  liJ  not  have  the  6  ft.  props.  *****  Before  I  left  my 
room  that  day  I  set  the  6  ft.  prop,  ^hat  I  had  in  the  place 
and  took  three,   our  or  five  of  the  4|  ft.  props  and  found 
pieces  o'  c^her  props  an  ^'  cet  them  under  the  props,  3o  that 
they  would  r-aoh  the  top.  I  placed  them  on  "-he  right  side  near 
the  face  of  coal,  I  put  pieces  of  props,  that  wer-^  cut  off, 
under  them.   I  cut  off  these  pieces  of  props.   I  went  and  cut 


fc    _    ^a.-  -•    ■":-■       r         -       ■  ■  a..:    ».  •    j.  .  -     J»i-::V'?    ;tnl  Laijesn   &£, 

i,-  .J.  -'.a-^     J         ,:;-;2?I-t;.       .i,-;-.;    0 '-i  I  .  1  •: '  ■  .■-■    J..'!'    3li-.:''    kHOOT    3ii'    «.£ 

;-       -    --..«..       ._-__'     :     ■;«       J  y^    r,    5:,  J..  nO'i.c    ?J;I    7r'o:fli:^v>..:  .•    tlil  jfil 

r  .-.i=    rr    .:    '  -  ::     :*-rO'::fw  .■•:'.'.  t    v'-.   oirji   offi^o   oH   •**»^'- *^  *=**    .  rt^ao   ;tai£l 

i;    --;ci    i:    :  I     [er  l       -       ."    ;i.V"    oOT-i    .  ri    d    SfiQ    J't*,..  r    x.-.j;i    I    ;ai>Jte 

.•-.r>    -    ?>!.        -■  i.    ■    ;  '.;•      »u3ofc'..;      £¥C   q-:-o    a:".'  r^xl   I    jBCiO'x      .d''i    5* 

-.:--...    j-^-    1  ■-    ■';     •  ...        L.. ..   I    ;i.;9  .J   '^.fi2«ii£    ;  .a.-,  ^qo-jf     'gai.-^.si 

-..7      .i.-    ■    0  -    -  'j;      x    I    ,iiOC    '^'j    1I5C;    •Ji.-i:^   ;?uo  ^ioo.t   i^vItcI;    9ri.+ 

tc :  :     '      z-"i  ;>'...•      --..',    ■•-.;'      ,  a-il'-Cit^'^:-    ;      '    :itij£c;'      JTigi/oac/  'i^.'vii'iL 

p?  .    :■         i:  :.   :  •  .    .:Vj.-v-*    ■"  ■  L  :'i    '    t'^:    i    t^'Usd    J07!   I    '^lolQd 

*-_=^    :■.-/■■         V     .     .     ^.-.    -•;,    ,:fi   ;j    r.i:i    sv^  ji   *on   I.  11.    I 

<o...       ■     •     -:    : .: .    :    ■;  ,       ■  :    .:'-      '^    3  '-'      Jfih    I    ^'^i    ifA.i';t  mooi 

♦  ^       oe    ,K  ■-;■--      "    '   ■  ri  rtu  itc.'      :»:         v..  Buo-f-'   ttor' '■o  *  o   aeoeiQ 


short  pieces  ;;f  propa,  ani  laid  them  on  the  ground,  ani  in 
patting  the  props  I  had  to  put  a  cap  piece  to  reach  the  roof. 
*  «  «:  4!  >K  *  J  Q^^  Q.^-p   pieces  off  of  c.nother  prop*  ***** 
I  went  back  to  work  there  the  next  morning  about  seven  ©•cloek. 
When  I  got  to  my  room  -^he  first  thing  I  Aid  was  I  f^ot  my  piok 
s-nd  went  over  and  tested  the  rook,  and  it  iTa.&   in  good  condition. 
After  I  started  mining  bstwcr^n  the  props, *kK*x»sr«xia3B»xxaa  and 
in  about  fifteen  minutes  I  heard  something,  and  the  props  tl^at 
were  near  me  went  over,  the  cap  pieces  that  were  under  tVs  props. 
I  throwed  myself  back  but  couldnt  save  mys-'lf .  I  laid  under 
the  coal  and  the  props.  *******  Wien  I  heard  soT.ething, 
I  meant  t'le  props  flew  away  from  these  rooks,  ■  and  Tvhen  I  sa- 
the  props  fall  Jown  I  tried  to  watch  myself,  where  I  was  the 
squeeze  came.   ******  *T(in:ien  the  squeeze  came  and  -^he  props 
fell,  I  raised  up  from  the  position  I  was  in,  to  ^et   away,  but 
the  coal  and  rock  fell  on  rne.  *  *  *  *  *  *  At  ':he  time  I  had 
sprags  up  against  the  coal." 

TV:e  testimony  of  the  a'ipe?.lee  is  corroborated  with  reference 
to  the  conditions  o"  the  mine  and  the  necessity  o'  having  6  ft. 
props;  but  there  is  also  other  evidence  in  th^  case  -vhioh  is 
conflict  with  it;  we  think  however,  that  the  jury  were  fully 
warranted,  in  beli-^veing  from  *he  proof  made  in  the  case,  that 
the  appellee  needed  the  6  ft.  props;  that  he  had  demanded  them 
of  the  driver;  -.nd  that  *hey  were  not  ielivered  to  him;   and 
that  the  make  shift  props  which  the  appellee  had  to  use  as  a 
substitute,  aftcjr  ha  had  failed  to  obtain  rrope  of  the  proper 
longth,  were  not  strong  enovigh  nor  sufficient  to  hold  up  the 
roof  properly  near  the  fr.ce  Hf   the  coal  where  the  appellee  wae 
mining;   and  tliat  consequently,  the  prr^ssure  broke  do'jm  the 
props,  thereby  resulting  in  the  premature  breaking  iown  of 
the  coal  at  the  point  where  the  appellee  was  vrorking,  as  well 
as  parts  of  the  roof;  and  he   was  thereby  injured. 
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T^ie  princip  1  ground  ur^ei  for  a  reversal  of  the  juigreent 
in  this  case  is,   t^at  the  Jsaiand  for  props  which  was  .ra  !e  by  the 
appellee  was  not  lirectly  male  by  t';:e  mine  raanagerj  as,  it  is 
claimed,  is  contemplated  by  the  Statute. 

Appellants  coxinsel  atXKitasaiic  strenuously  argues  on  this 
appeal  t".:at  the  evidence  ioes  not  shew  a  custom  in  the  mine  to 
order  6  ft.  props  from  the  Irivers.  The  proof  in  the  r-20ord 
however  clearly  shows,  that  suoh  a  custom  prevailed  in  appel- 
lant's mine.  All  the  coal  miners,   who  were  v^itnessss,  which 
Incluled  the  appellee,  testified  that  such  was  the  custom.  The 
appellee  testified,  that  he  had  been  working  in  appellant's 
mine  as  a  coal  miner  for  about  six  yeare;   and  +hat  luring  all 
the  time  he  had  worked  there,  he  had  oriered  r^/hatever  nrops 
that  he  needed,  from  the  drivers;  Ed  Jacobossi  testified, 
that  he  ^vorked  in  appellants  mine  as  a  coal  miner  for  about 
four  years;  -md  that  whenever  he  had  needed  props,  he  had 
ordered  the  props  he  needed,  from  the  drivers.  Sylvia  Mattiolli 
testified,  that  he  had  -worked  in  appellants  mine,  about  four 
years,  c-.nl   luring  all  this  time  he  had  ordered  the  props  he 
needed  from  the  drivers;  end  only  when  the  drivers  had  failed  tc 
bring  them,  had  he  gone  to  the  mine  manager  about  them.  Ferlinanc 
Bentowgll  testified,  that  he  had  worked  in  appellant's  mine 
as  a  coal  miner  for  about  three  years,  and  ^hat  the  props  he  had 
needed  d'oxing  that  time,  he  had  always  ordered  from  the  drivers* 

It  is  true  that  the  appellant  sought  to  prove  by  its  mine 
manager,  ani  soT.e  o+her  witnesses,  who  were  connected  with  the 
mine  in  other  canaoities  than  as  coal  miners,  that  the  cue  torn 
of  ordering  props  needed  by  the  miners  from  the  Irivsrs  cf  coal 
oars  did  not  pertain  to  6  ft.  props.  But  no  reasonable  explanatic 
is  apparent  from  the  sviience  why  any  exception  from  the  gen- 
eral custom  of  oriering  props  needed,  from  drivers,  should  be 
made  concerning  props,  which  v:eie   6  ft.  in  length,  instead  of  4^ 
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ft.  It  ie  evident  +-.h  t  the  jury  oonoluled  that  no  suoh  exception- 
really  existed.  Anl  it  is  but  reaaonable  to  aaaxxme,  from  the 
sts-te  of  the  r-oord  on  that  question,  t'mt  *-liS  jury  reached  the 
same  oonoluaion  ooncornins  the  cuatom  of  ordering  the  props 
neede-l  from  the  irivara,  which  the  record  diacloaea  appellant's 
counsel  reached,  at  the  eni  of  the  following  dialogue,  -vhich 
occurred  iurin-s;  the  progrese  of  the  trial, 

"Mr.  O'Connor:  May  the  record  show,  that  it  was  customary 
to  order  props  from  the  iriver?" 

"Mr.  Chapman:  Wait  until  tomorrow,  maybe  we  tjHI   admit 
that;  I  have  no  loubt  that  it  i a  so." 
The  jury  Tvere  fully  justified  in  reaching  the  conclusion  vrhich 
tl^ey  iid,  that  the  custom  contended  for  by  the  appellse  prevailed 
in  appellant's  minej  and  ^"'.at  this  custom  had  been  in  vogue  for 
years.  Ur.dev  these  circumstanoea.  appellants  must  be  consiiered 
as  having  had  knorledge  of  the  custom  c.nd  aoquieaoed  in  it. 
CaiLpbell  v  C.  R.  I.  &  P.  Ry.  Co.  149  111.  A?p.  120;  Coburn  v 
M.  E.  M,  &  W.  Ry.  Co.  14S  111.  App.  133;  Kenny  v   Marquette  C.  - 
Ifg.  Co.   164  111.  Arp.  173;  Bertlaon  v  Rock  Island  Plow  Co. 
164  111,  App»  159;  Muenter  v  Kloline  Plow  Co.  182  111.  App»  17S; 
Muenter  v  Moline  Plow  Co.  193  111.  App.  261. 

Appt'llant  also  complains  of  the  admission  of  incompetent 
evidence  on  the  part  of   t;.e  appellee;  and  the  exclusion  cf 
proper  evidence  offered  by  the  appellant  at  the  trial.  The 
record  hovfever,  ioes  not  iiaclose  that  any  reversible  error 
wae  committed  in  that  r-agard;  nor  io  \Te  find,  any  error  in  the 
instructions  given  by  the  court  for  appellee.  The  instructions 
given  for  a-pellant  were  nuraorous,  and  fully  covered  all  the 
points  of  law  applicable  to  its  theory  of  the  case,  ani  whioli 
it  was  entitled  to  have  given  to  the  jury;  the  points  presented 
in  the  refused  instructions,  which  the  appellant  was  entitled 
to  have  given,  were  all  xxusli  substantially  embraoed  in  the 
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instructions  given  in  ita  behalf «  We  find  no  reversible  error 
in  this  phase  of  the  trial.  Hor  ia  the  amount  of  the  verdict 
excessive,  v/hen  consilsred  in  bhe  light  of  the  severe  and  per- 
manent injuries  which  the  appellee,  a  healthy  vigorous  man  of 
thirty  eight  years  sustained;  ani  which  nearly  cost  him  his  life. 
The  pain  and  suffering  he  enidredj  f^e  arnputat'-on  of  hia  leg, 
and  permanent  crippling  resulting  therefrom;  und  the  consequent 
inability  to  per-orm  '::anual  labor,   t  le  only  kind  cf  labor 
which  he  was  fitted  for,   or  able  to  perform* 

The  Judgment  is  affirmed^ 
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STATE   OF  ILLINOIS,    )^  ,        „. 

SECOND  DISTRICT.  (  I,  CHRISTOPHER   C.   DuFFY,    Clerk  ol   the    Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and  keeper  of  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of  in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  seven- 
teen, within  and  for  the  Second  District  of  the  State  of 
Illinois :  I 

Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 

Hon.  DORRANCE  DIBELL,  Justic^. 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerll. 

/ 

E.  M.  DAVIS,  Sheriff.     / 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

P"PR  1  2  191B    ^^^   opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6474 
Gsorge  Brockhausen, 

Dafeniant  in  error* 

vs  Error  to  Stsplienson* 

Stover  Gas  Machine  Manufacturing 
Company.  Plaintiff  in  error. 

Niehaus,  J, 

This  suit  ia  a  controversy  between  the  Stover  l^a  Faohine 
Manufaotviring  Company,  plaintiff  in  error,  and  George  IT. 
Brookhauaen,  Defendant  in  error,  conoerning  a  motor  truck  which 
the  defeniiant  ir.  error  claims  to  have  aold  to  the  plaintiff  in 
error  on  January  14,  1916,  and  which  the  plaintiff  in  error  olai 
that  he  purchased  on  the  condition,  that  it  would  answer  the 
purposes  of  his  business  i.nd  prove  satisfactory  in  +he  handling 
and  moving  of  heavy  steel  tanks  which  were  then  roanu^'actured  "by 
the  Stovsr  Company;  and  that  he  purchased  it  x^ith  the  privilege 
of  trying  it  out  to  see  whether  it  would  do  the  work  properly; 
that  it  lii  not  work  satisfactorily,  and  therefore  he  finally 
refxised  to  accept  the  truck;  and  the  controversy  turned  onon 
the  question  whether  t?:.ere  was  an  unconditional  sale  as  claimed 
by  ^he  defendant  ir  error  or  u  coniitlonal  sale  as  claimed  by 
t  e  Plaintiff  in  errcr  .  There  was  a  trial  by  jury  ivhioh  resulted 
in  a  veriict  and  judgment  for  t675  against  the  plaintiff  in 
error;  and  a  writ  of  error  is  prosecuted  from  this  judgment. 
The  evidence  shows,  that  in  October  1915,  "William  A,  Held, 
who  conducts  and  r/i.  nages  the  business  of  the  Stover  Company, 
wbnt  to  the  garage  of  the  defendant  in  error  and  looked  at  the 
truck  in  Ciuestion,  and  ascertained  the  purchase  price  thereof, 
which  at  that  time  flras  fixed  at  ^^675;  but  no  sale  ^-ras  male. 
Afterwards  in  J;^nuary  1S16  Edward  W.  Keene,  an  employe  of  the 
defendant  in  error,  v;snt  to  the  place  of  business  o-^  t'.e  Stover 
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Coraps.ny  to  gst  a  job  wslding  order,   i..ni  rhils  --raiting  to  get 
his  order  filled,  entered  into  Ti'jgotiations  "rith  Held  for  +h9 
sale  of  the  truck  in  question  to  the  Stov  r  Compny;  Uxoon  retxirn- 
ing  Keene  reported  to  hia  employer,  that  Held  had  offered  to 
purchase  the  truck  for  the  9um  of  t635,  i.ni  in  adiition  thereto 
as  part  of  the  purchase  price,  to  'urn  ov'^r  to  ^'he  defendant 
in  error  an  oil  Dayton  truck  -ivhich  the  Stover  Company  then  had 
in  use.   The  defendant  in  error  testified  that  he  accepted 
Held's  offer  as  reported  to  hiai  by  Keene  and  sent  the  truck 
in  quest  ion.  over  to  the  Stover  Company;  and  that  ther'-upon  ho 
ma  'e  out  a  sale  slip,  which  is  a  memorandum,  shov/ing  that  he 
had  3old  a  Ford  Truck  for  the  sum  of  $675  to  the  Stover  Company 
also  that  the  company  was  entitled  to  a  ere  lit  of  v50  on  the 
amoiint  of  auch  sale  for  one  Dayton  Truck,  and  thus  leaving  a 
net  charge  against  the  Stover  Conpany  of  $6S5,  He  also  testi- 
fied that  the  inaking  out  of  the   ^-ale  slip  in  question,  '.ts,s 
the  eaual  way  of  con  ducting  his  bus^inesaj  and  that  his  books 
were  aiaie  xip  from  3uch  sale  slips.  On  the  trial  the  sale  slip 
mentioned  was  offered  in  evidence  by  the  Defendant  in  error  as 
substantive  evilenoe  to  prove  his  case  and  was  admitted  as 
auch  evidence  over  the  objection  of  the  plaintiff  in  error 
and  its  admission  in  evidence  is  now  assigned  as  arror. 
We  are  of  opinion  that  the  sale  slip  was  not  competent  evi  i-nce 
to  prove  tne  faots  it  purported  to  reoite.  The  question  raised 
has  been  passed  upon  repeatedly  by  courts  of  review  in  this 
and  other  jjurisdiotions.  The  ^^enerally  recognize.l  rule  is  cor- 
rectly stated  in  IV  Cyc.  380,  anmely  that  books  of  account  to 
be  received  in  evidence  as  such  must  be  the  register  of  busi- 
ness actually  ione;  and  tVat  thsy  are  inadmissible  to  prove  the 
terms  or  contents  of  a  special  agreement* 

A  memoran  ium  relating  to.  the  terms  of  a  parol  contract 
made  at  the  time,  by  one  of.  the  parties  negotiating  a  contract 
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and  read  over  to  the  other,  'Without  iisaent,  or  made  by  a  third 
person  under  ciroumstanoes  ohoTring  an  assent  thereto  "by  the 
parties,  although  not  in  itself  a  valii  written  contract,  way 
be  competent  as  aubatantive  eviJenoe  tending  to  establish  ,  in 
connection  vrith  other  evidenoe,  the  terras  of  the  contract. 
But  if  not  made  under  the  direct ionx  of  both  parties  or  subse- 
quently a  proved  by  them  the  r/^emorandum  in  inadmissible.  17  Cyo» 
400. 

It  was  held  i;-  Collins  v  Shaw  134  Mich,  474  (83  N. 17.146) 
Tl.at  it  was  error  to  permit  a  party  to  introduce  in  eviJcnce  an 
entry  in  his  books  of  his  version,  of  a  parole  contract.  And  in 
J.  Snow  Hardware  Co.  v  Loveman,  131  Ala.  331  (31  S.  19)  the  court 
held  that  an  entry  of  a  rr.-morandxim  of  an  executory  cobtract 
for  delivery  of  goods  in  the  future  male  b  a  book  keeper  in 
aooordanoe  with  the  vendor's  instructions,  at  a  tiirs  >hen  tbe 
vendee  w-a  not  c  eaent,   and  the  book  kseper  had  no  personal 
knowledge  of  the  contract,  or  of  the  tnuthfulness  of  the  racm- 
orand\im,  the  entry  is  not  admissible  in  evidenoe. 

In  the  case  of  Monroe  v  Snow  131  111.  126,  it  was  contended 
by  the  plaintififi  that  the  i&fenlant  in  the  o 'f  ice  of  the 
plaintiff  iireoted  him  to  sell  certain  property  for  ^90,000 
and  tiriat  as  a  result  of  such  order  and  direction:  the  plaintiff, 
during  the  conversation,  and  in  the  presence  and  sight  of  the 
defendant,  opened  hie  sales  record  book,  nd  ^.Trote  therein  the 
date,  together  with  certain  cipher  inarks  indicating  th?  new 
selling  price.  On  the  trial  the  court  admitted  this  entry  on 
the  books  of  tiie  plaintiff  in  evidence  over  the  objection  of  the 
defendant;  and  it  was  held  that  the  entry  having  been  made  4t 
the  time  wheh  the  direction  was  given  by  *he  defendant,  and 
as  ay  part  of  the  interview,  and  in  the  presence  and  sight  of 
the  defendant,  that  it  was  a  part  of  the  ree  gestae.,  and 
as  such  wae  adraiaeible  evidenoe  in  corroboration  o:  the  tjlaintifft 
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testimony. 

In  the  case  of  Wiggins  v  Wileon,  133  lal.  Aop.  663 
the  appellant  offered  in  evidenoe  upon  the  trial  a  book  of 
original  entries  termed  a  "Tjlotter"  which  was  kept  by  him  in  the 
ordin£.ry  course  of  his  busineea  aa  a  banker,  wherein  a  peared 
entried  of  aevers.1  payments  me^de  by  one  Redmon  on  the  note  there 
in  controversy,  ^^hich  of^er  was  rejected  by  the  court,  it  wag 
held  if  such  entries  were  ma.de  in  the  prssenoe  of  ThomagReimon 
at  the  time  the  several  transaction  oocurred,  uvnd  related  to  ^uch 
transactions,  they  were  competent  as  a  p8.rt  of  the  res  rcestae; 
if  not  30  made  they  -vvere  incompetent* 

In  the  case  of  Boyd  v  Jennings,  46  II.  A  p.  393  the  appel- 
lant offered  in  evidence  on  the   trial,  a  part  of  a  page  of  a 
record  book  kept  by  him  in  the  regular  course  of  business  of 
property  left  \7ith  him  '.'or  sale,   '•rhereon  appeared  an  entry 
desoriptl^i  of  "-he  property  there  in  question,  its  o:'-nerahip, 
price,  etc.  Which  was  objeotod  to  and  eiscluded.  It  was  *hero 
held  that  the  book  was  properly  exoludedj  that  the  book  was  not 
a(^  account  book,  the  entries  in  vvhioh  become  admissible  in 
evidence  w:-en  proven  under  the  provisions  of  Section  3  Chapter  51 
Revised  Statutes  relating  to  the  admissibility  of  books  of 
account  in  evidence. 

We  think  it  is  clear  from  the  authorities  uoted,  t>:at  the 
sales  Blip  in  question  considering  the  oircumatances  umier 
which  it  was  made,  \7-i8  not  competent  evidence  as  part  of  an 
account  book,  admissible  tinder  the  statute;  nor  -as  it  competent 
as  memoranduiB  sviienoe  of  what  it  purport f?d  to  show,  narsly 
that  an  actual,  unconditional  sale  of  the  truck  in  question 
Jad  been  rtade  to  the  pi   inti'f  in  error;  the  sale  price  of  the 
truck  30  sold;  and  tha  value  o''  the  old  Dayton  truck  taken  in 
exchange.  The  judgment  must  therefore  be  reversed  atod  the 
cause  remanded  for  another  trial.       Reversed  and  remanded. 
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STATE   OF  ILLINOIS,    )     , 

SECOND  DISTRICT.  f '''''        I,  CHRISTOPHER  C.  DuPFY,    Clerk  ol'  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  oi'  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoing'  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  mj'  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  aifix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  second  day  of  October, 

/ 
in  the  year  of  our  Lord  one  thousand  nin^  hundred  and  seven- 

f- 

teen,  within  and  for  the  Second  Distriqft  of  the  State  of 
111 inois  : 
Present--The  Hon.  DUANE  J.  CARNES ,  Pres/ding  Justice 

Hon.  DORRANCE  DIBELL,  Juslice. 

Hon.  JOHN  M.  NIEHAUS,  Justice. 

CHRISTOPHER  C.  DUFFY,  Clerk. 

E.  M.  DAVIS,  Sheriff. . 
\ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

r;:,T-,  ;  ;  iCi  •     the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


/ 


Gen.  No.  6485. 

John  IfermB,  Almr.  appellant* 

Vii  Appeal  from  Lee. 

Lee  Covinty  Fair  Asan.  appellee, 

Nlehaus,  J. 

Tlie  appellant  John  HariBB,  as  Administrator  of  the  estate 
of  hi  a  son  Albert  Harms,  deceased,  commenoed  this  suit  against 
the  Lee  County  Fair  Acacciation,  af^pellee  in  tae  Lee  County 
Circuit  Court,  to  recover  damages  for  the  death  of  hia  son, 
whoG©  death,  resulted  from  injuries  received  in  a  so  called 
Motordome,  which  was  one  of  the  attractions  at  the  Lee  County 
Fait  held  at  Amboy  in  Lee  County  on  September  16th*  1915. 

The  Motordome  is  a  structure,  circular  "in  form,  buf It 
upon  the  ground  to  a  height  of  about  sixteen  feet;  it  ie  about 
twenty  feet  in  iiameter  at  the  bottom  and  fifty  two  feet  at  the 
top,  gradually  sloping  from  tv.e  bottom  outwardly  and  upward 
at  an  angle  cf  70°   to  a  point  about  three  feet  from  the  top 
where  tV.e  sides  of  the  structure  are  perpendtcular.  The  per- 
pendicular sides  are  called  the  trackj  the  Motoriome  is  u§ed  to 
show  the  highest  degree  of  ajjill  in  motor  cycle  riling;  one  or 
more  motor  cycle  riders  circle  around  t' e  sloping  sides  of  the 
Motoriome,  and  as  the  motor  cycle  gains  in  momentum  gradually 
run  it  higher  and  higher  up  the  sides  until  the  perpdndiculat 
track  is  reached;  then  it  is  run  arovmd  the  perpendicular  track. 
At  the  top  of  the  perpendicular  traok  thsrs  is  a  guard  rail, 
which  is  a  3  X  8  inch  plank  bolted  down  by  bolts  ani  -rhioh 
projeota  over  the  opening  about  six  inches.  The  Motordome 
in  question  had  two  walks  at  the  top  arouni  the  opening  or 
pit;  t'  6  one  next  to  ' ue  opening  being  a  little  lower  than  the 
one  adjoining  it;  and  next  to  these  walks  toward  t'le  outer  circle 
of  the  structure,  wus  the  space  reserved  for  spectators. 
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The  plaintiff's  son  Albrrt  Hs.rms,  ani  his  laughter 
Hulda  Harms,  viaitel  the  Fair;   and  had  oome  from  '^iteside 
Coiinty  for  t.mt  purpose.  They  went  to  this  Motordoae  to  view 
the  exhibition  of  motor  oyole  riding;  and  after  paying  the 
price  0^  admiasion  ther^^to,  went  to  the  top  of  the  structure; 
they  lid  net  go  to  that  part  of  the  structure  reserved  for 
spectators,  but  remained  standing  on  th?-  walk.  They  stood  near 
the  guard  rail  on  the  lower  walk  to  witness  the  performance; 
and  while  they  were  standing  there,  a  motor  cycle  rider  ^^tarted 
from  the  bottom  and  gradually  made  his  way  to  "^he  top,  and 
was  riding  around  the  perpendiovilar  apace  called  the  track,  .hen 
suddenly  the  rider  was  precipitated  over  the  guard  rail,  plunging 
forwardto  'uhere  the  ap.oe  lant'3  intestate  was  standing,  knocking 
him  ani  others  down,  and  causing  the  injuries  from  tFhich  the 
Intestate's  death  finally  resulted. 

The  groxinds  upon  which  it  is  sovight  to  hold  the  aopellee 
liable  are  stated  in  the  declaration,  which  consists  of  four 
counts.  It  is  alleged  in  the  first  coxmt  that  it  was  the  duty 
of  the  anpellee  to  see  that  the  Motordome  in  question,  waa 
In  a  reasonably  safe  condition;  in  such  condition,  that  the 
spectators,  or  ;  erso^^s  who  paid  the  proper  admission  fee  to 
see  said  exhibition,  ani  who  were  exercising  due  care  and  cau- 
tion for  their  own  safety,  should  not  be  injured;  that  the 
appellee  neglected  its  duty  in  that  behalf,   n-nd  that  by  reason 
of  aoKie  defect  In  the  aparatus,  the  exact  nature  of  which  was 
unknown  to  the  appellant,  one  of  the  motor  cyolee,  and  its 
rider  was  thrown  and  hurled  against  the  plaintiff's  intestate 
with  great  force,  and  thereby  causing  the  injury  to  the  plain- 
tiff's intestate,  from  whioh  he  died.  In  the  second  count  it 
is  alleged,  that  the  defendant  carelessly,  negligently,  wrongful' 
Improperly  and  recklessly  permitted  and  allowed  the  structure 
of  the  Motordome,  and  the  rnaohlnes  therein  used,  to  be  and  reira 
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in  a  Mghly  dangerous  and  iinaafe  condition  for  the  safety  of 
plaintiff's  iHtaxsst  intestate;  -inl  tliat  ones  of  the   motor  oycles 
uasi  in  said  niotorlome  was  in  -^n  unsafe,  dangerous  and  dofsotive 
condition  J  nd  that  the  rider  and  laaohins  left  the  track,  and 
were  ~-ith  fr-HLt  foroe  hurled  againat  the  plaintiff's  intestate 
because  the  appellee  had  allowed  arid  permitted  one  of  said  motoj 
cyolea  to  be  and  re.Tiain  in  auch  imsafe,  dangerous  and  iefective 
condition.   In  the  third  count  it  is  alleged,  that  it  was  the 
duty  of  the  appellee  to  exeroiae  reasonable  oare  ■-^r\l   dillifcnce 
in  the  construction,  niaintainci-noe  and  operation  of  sail  MotorioJn< 
and  motor  cycles  usedj   ard  that  the  appellee  notwithstanding 
its  said  iuties  carelessly,  neglig'jntly  and  wrongfully  maintainsc 
and  operated  said  motordorae,  and  one  of  said  motor  cycles  in  an 
improper  and  unsafe  con^ltionj  and  failed  and  nefi^lected  to  in- 
spect and  carefully  examine,  repair  and  maintain  taid  motordome 
and  motor  cycles,  in  a  reasonable  safe  condition  fcr  the  patrons 
and  epeotatoro  in  aald  Motordome;  bat  permitted  and  allowed 
said  Motordome  and  motor  cyclsa  to  become  impaired,  iefsctive 
and  unsafe;  and  that  by  reason  of  the  appellee's  negligence 
in  not  inspecting  and  repairing  aaid  MotordorrLe  '.ind  motor  cyolea 
and  allowing  said  Motordome  and  motor  cycles  to  becomo  defective 
and  unsafe,  the  plaintiff's  inte-::tate  was  then  and  there  injxired. 
In  the  fourth  count  it  is  alleged  that  the  appellee  carelessly 
negligently,  wrongfully,  improperly  and  recklessly,  permitted 
and  allowed  persons  to  operate  said  motor  cycles,  and  said 
Motoriome  'vvhiolx  persons  were  then  and  there  unskillfiul,  incom- 
petent, and  not  fit  to  conduct  or  operate  said  Mstaz^isxa  motor 
oycloaj  and  that  one  of  the  riders  of  said  motor  cycles  by 
reason  of  his  incompetsnoy,  unskillfulness  and  unfit  nese  to 
conduct  said  motor  cycles,  was  hrown   from  said  motor  cycle 
and  with  great  force  was  hurled  .gainst  plaintiff's  intestate 
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by  means  of  whioh  he  rsoeived  tl:e  injuries  from  -which  he  lied. 
To  this  JLeolaration  -ind  the  chargsa  of  negligence  therein  con- 
tained the  appellee  pleaded  the  general  iaaue.  There  waa  a  trial 
by  jury,  v;hiah  rasultei  in  a  veriict  ^or  the  appellee;  and  the 
Court  thereupon  entered  ju.lgment  for  costs  agai.!  at  the  a-opellant, 
from  which  julgsient  the  appellaii.t  prosecutes  this  a^^peal. 

Tli3  only  point  urged  on  thia  appeal  by  the  appellant  ia, 
that  the  verdict  of  the  jury  ia  contrary  to  the  law  Hi  3.nd 
t:ie  evidence.  A  careful  examination  Of  thn  reoori  fails  to 
disclose  eviisnoe  in  the  rsoori  tending  to  provfli  that  the  atruotui 
of  thia  Motordome  -.ma  in  s«ny  way  Jefeotive,  or  out  of  repair; 
nor  is  their  any  proof  tending  to  show  tliat  any  of  the  motor 
cycles  which  were  uaed  were  in  any  vyay  defective,  or  out  of  re- 
pair. And  it  is  <;.lso  clear  from  the  svidenoe  that  the  rider  of 
the  motor  cycle  in  question  was  unusually  s^clllful,  and  thor- 
oughly competent   for  the  performance  of  the  ^eat  which  he  uder*o« 
to  perform.  None  of  the  charges  of  neglii?enoe  upon  rvhich  t've 
appellant  baaed  his  right  to  recover  appear  to  be  sustained 
by  the  evidence.  Tae  evidence  rather  tends  to  show,  that  the 
acoidshtal  falling  of  cigar  aahes  into  the  pit  of  the  dome, 
which  get  into  the  eyes  of  the  rider  of  the  motor  cycle  in 
question,  caused  him  to  lose  control  of  himself  and  of  his 
machine;  and  that  it  was  in  consequence  of  this  that  he  waa 
hurled  from  the  machine  against  the  deceased,  causing  the 

i 

injuries  in  question.  \   \, 

We  are  of  opinion,  that  from  •'he  evidence,  the  jury  were 
fully  warranted  in  finding  f-at  the  injuries  ani  subsequent 
death  of  appellant's  Inteatate,  were  not  caused  by  any  negligence 
of  the  appellee  as  charged  in  the  leolaration;  i-nd  the  jury 
therefore  properly  returned  a  veriict  finding  the  appellee  not 
guilty.   The  juigment  ie  affirired. 

Affirmed, 
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STATE   OF  ILLINOIS,    )    ^ 

SECOND  DISTRICT.  f  I,  CHRISTOPHER  C.  DupPY,   Clerk  of  the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  DO  hereby  certify  that  the  foregoino-  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  ofBce. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 


J~ 
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AT  A  TERM  OF  THE  APPELLATE  COURT, 


/ 


Begun  and  held  at  Ottawa,  on  Tuesday,  the  secon^d  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  Jiundred  and  seven- 
teen, within  and  for  the  Second  District/of  the  State  of 
Illinois : 
Present--The  Hon.  DUANE  J.  CARNES,  Presiding  Justice. 
'\    Hon.  DORRANCE  DIBELL,  Just/ce 
>  Hon.  JOHN  M.  NIEHAUS,  Jus/ice 
^  CHRISTOPHER  C.  DUFFY,  C]/erk, 

/ 


BE  IT  REMEMBERED,  that  afterwards,  to-wit:  on 

TX.').  /°^.  l^/o      the  opinion  of  the  Court  was  filed  in 
the  Clerk's  office  of  said  Court,  in  the  words  and  figures 
following,  to-wit: 


Gen.  No.  6497 

Uoorman  Vanufaoturing  Co« 

appellant* 
▼s  Appeal  City  Ct.  Kewanse* 

Frank  Wilson,     appellee 

Nieh&us,  J. 

This  is  a  suit  oomni^enoed  by  the  appellant  Moorman 
Manufaoturing  Company,  to  recover  $43  the  price  of  SCO  lbs.  of 
Moorman  Btog  Raacedy,  purchased  by  Frank  Wilson,  the  appellee, from 
an  agent  of  the  appellant.  The  case  was  firtt  tried  before  a 
Justice  of  the  Peace,  ari  resulted  in  a  ^uigment  for  appellant 
for  the  sum  it  claimed;  an  aopeal  was  thereupon  taken  to  the 
city  court  of  Kewanee,  where  the  oaae  was  tried  de  novo  by  a 
Jury;  and  resiilted  in  a  verliot  in  favor  of  the  appellee;  and 
a  judgment  was  then  entered  by  the  court  in  accordance  ^ith 
the  verdict  of  the  jury  and  against  the  appellant  for  coats; 
and  it  now  prosecutes  this  appeal. .The  aopellant  insists  that  the 
verdict  was  manifestly  against  the  weight  of  the  evidence  and 
the  law.  The  appellant  testified  on  the  trial,  that  he  p^irchaggd 
the  hog  remedy  in  question  from  appellant's  sales  ugent,  ucon 
the  repBesentation,  that  it  was  a  re^nedy  beneficial  to  hogs, 
if  he  fed  it  to  his  hogs  as  he  directed;  Xthat  it  wouli  expel 
the  worms  in  the  hogs;  prevent  cholera  ani  sickness;  and  cause 
the  hogs  to  io  better,  grade  better,  and  ma'e  better  weight; 
and  that  it  wouli  make  the  grain  and  corn  fed  to  them,  which  at 
that  time  was  worth  sixty  to  sixty  five  oents  a  buahel,  bring 
him  a  dollar  a  bushel;*   that  the  agent  gave  him  the  directions 
as  to  how  he  shoiild  feed  it  to  his  hogs  to  bring  ^he  results 
mentioned.  A.pellee  testified  further,  that  he  fed  it  to  his 
hogs  as  iireoted;  but  that  instead  of  bsing  beneficial  he  noticed 
that  within  two  or  three  days  after  feedin?^  it,  the  hogs  began 
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to  hang  their  heada  down,  that  their  hair  atood  up  on  end; 
that  they  Hi   not  aoour;  ani  .vouli  not  eat;  and  co vmsnoed 
to  lie;  and  that  over  eighty  died,  T  at  hia  ho<5S  before  he 
commenced  to  feed  this  r'^tiedy  -isere  healthy  ani  thrifty;  and  were 
all  j.ctive;  and  ':hat  he  iii  not  huve  a  aick  hog  on  his  place. 
If  t  e  testimony  of  the  appellee  is  trxie,  it  is  clear,  tViat  the 
hog  remedy  in  question  waa  not  only  worthless  .^or  the  purpose  for 
which  it  Tvaa  sold,  but  resulted  i-  in3;iry  to  hia  hogs  instead  of 
being  beneficial  to  them.  If  the  hog  remedy  was  •■■orthlesa 
appellant  has  no  legal  right  to  recover.  35  Cyo.  370 «   It 
was  a  question  oT  fact  whether  or  not  tLe  rer.edy  was  fed  ac- 
cording to  'he  direction  given;  und  whether  or  not  it  had  the 
effect  u  !on  t.ie  hogs,  stated  by  the  aopellse.  This  was  a  ques- 
tion for  tl  e  jury.  Tr.e  ^ury  found  that  the  anpe?-lee's  version 
of  the  facts  was  f'e  true  one;  and  we  --ire  of  opinion,  that  the 
jury  was  fully  warranted  in  this  conclusion,  which  it  reached 
from  the  evidence.  Under  these  cirouiiotanoes  this  court  ^70ull 
not  be  Justified  in  holding,  that  ^he  vsrlict  and  JuigmGnt  should 
be  set  aside.  We  find  noxrsveraible  error  in  the  rulings  of 
the  court  upon  the  admissibility  o."  the  eviienod.   T'e  judg- 
ment is  affirmed. 

Affirmed,., 


,nc 
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STATE   OF  ILLINOIS,    ) 

SECOND  DISTRICT.  (  ^^'        I,  CHRISTOPHER   C.   DuFFY,    Clerk   of   the   Appellate 

Court,  in  and  for  said  Second  District  of  the  State  of  Illinois,  and   keeper  of  the  Records 

and  Seal  thereof,  do  hereby  certify  that  the  foregoino^  is  a  true  copy  of  the  opinion  of  the 

said  Appellate  Court  in  the  above  entitled  cause,  of  record  in  my  office. 

In  Testimony  Whereof,  I  hereunto  set  my  hand  and  affix  the 

seal  of  the  said  Appellate  Court,  at  Ottawa,  this 

day  of in  the  year  of  our  Lord  one 

thousand  nine  hundred  and 


Clerk  of  the  Appellate  Court. 
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SH.   HI-S3IUIHG  JtJ3TICl  UOHXH 

BKLlVlft.S!D  fliK  OI^I^flOK   OF  Tlffi  COURT, 

Till  a  is  an  action  for  malioiou*  prosecution  In 
vtiieh  plaintiff   recovered  p.  verdict  nrA  jud^i/iient  against  d«» 
fendaat  for  4;l,0uC,   sjid  tki«   Axit   of  error  i^   aucd  t-ut   to 
reverse  tixat  judgment.     On  a  fcriuwr   trial   -tliera  -iSfas  o  verdict 
for  the  plaintiff  with  ds-i-uagem  asseaaed  at  ^125,   and    -n  mo- 
tion of  defend&nt   the   trial   Ju^i^e  granti?d  a  new  trial. 

The  parties  tc  tliia   suit,    -nith  others,    tfere 
Intereattd  in   i   ccrj,  oration  kno«i  ss   tii©  r«neington  C-c- 
oiieratlv©  ijtore.     Trouble  arose  concisming  acoounts.     rialn- 
Liff  had  b«*n  traasivirer  of  t]is  coinpany,   ana  there   irere  seme 
dispute*   rfttsujrding  hia*  ftcccxints,   and  it   was  contended  that 
plaintiff  waa  gidlty  of  «uiftijexaling   tlie  funds  of  the   cor- 
poration.     Det «nd.rJi\t  aade  X^ve   oomplainta  against  plR.lntlff 
and  two  otiier  persona  on  a  c3iarg«  of  conapiraoy  and  also 
caad«  complaint  againat  plaintiff   on  a  chargo  of  embezzlement, 
riaintlff  at   the  preliiuiimry  hearing  on  the   oh.- r,;e  of  con- 
aplraoy    ms  disoharged.      On   the   cy^P-rge  of   acL'hezzl^ment     raain- 
tiff  was  held  to   the  Grand  Jury,  but   tii'it,  body  fulled  to 
ir4dict  hia,   .*nd  these  proaecutions  then   en:lRd. 

Tlxe  «videnc8  on   the  part   of   the  d«fendant  proTa* 
without  contradiction    that  nil   of   the  fnctn    \rA  aisroanatrinoe* 
wltliln  the  knowledge  of  defflndant,   or  which  nyore  with  dlllgonoe 
acoe83i>)l*»  to  him,    on  which  the  prosecutions   of  plaintiff  wer« 
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b£<e«d,    vexe  i'ally  &/id  fairly  l&ld  befor«  ooiap«teiit  counsel 
for  their  advice  and  dix'ectioK,    and  txiRl,   acting  under  lac 
a<ivis«  of   such  counsel*    complaints   w&r«  t^ade  axid  U^e  prose- 
eutlors  hmd .        i)ef«nda^it   was  &dvl»ed  by  sudx  counsel    to 
inauguTute  tiue  proseculicns,   <»n<i  in   the  belief,   frciii  the 
advice  of  sueh  eounsel,    th&t   thtsre  w&e  reaecn&ble  oAuse  to 
beli<»Te  that  plRintiff  w&s  guilty  of  the  aeousations 
brought  agf^in«t  hiiu,   coifiplAint*   w^rts  sumXq  iuid  plaiiitiff 
arrested  and  d&alt  with  in    ihs  luumier  above   recited. 

Advice  of  competent   ccunBel  made  upon  a  full 
and  fair   diacloaure  of  ell    tue  f-tots  ar.vi  circuitstance*   in- 
volved in   the  caae  in  ?.uicL  the  advice  of   such  counsel   is 
:aought,    is  a  justifioation  for  prosocution  and  ^i^roteotion 
to   the  prosecutor  against  being  answerable  in  damages  as 
for  Aalicicus  prosecution. 

We  ar«  of   the  or^inlon  frcm  an  exaaination  of 
the  evid(?nce»    thAt   there  was  probable  eausa  thereof rom  to 
believe  that  plaintiff  was  guilty  of  the  ocnspiraoy  and  em- 
besrlpinent   with  which  he  was  charged  on  the  complaints  of 
def ercant,   and  that  the  counsel    consulted  in  the  iaatter  might 
in  prudence  advise  the  prosecution  of  plaintiff  -iJierefor,     The 
course  pursued  by  defendant  we  hold  sucoesidfully  rebuts  any 
presumption  of  Aialice  and  ooncluaively  establishes  the  fact 
that  defendarit  did  rtot  ect   vtithout  probable  cause. 

it  is  the  law  that  vvhcre  a  prosecuting  witness 
presents  all  tne  facts  v/ithin  his  knowledge,  or  that  he 
ooulo  havtt  ascertained  by  reasonable  dilii',ence,  fairly  and 
wltliou^i  reservt^^,  to  a  law;yer  of  recoi^niiied  ability  and  io 
good  standing,  and  in  good  faith  aots  on  sucii  laviyer's  ad- 
vice,  he  cannot  be  held  responsible  in  an  aetion  for  sail* 
elotts  prosecution. 
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Th«  faoi  that  defendant  sa».y  hare  ei^iblted  •one 
temper  in   diaauttbia^  the  supposed  delxnqueaoiee  of  plnln* 
tiff   !•  not   Qvidetioe  of  maiice  in   tiie  1  ifj-^*  o-f"   '^-^i®  foct   that 
tlie  jiroaecutionB   were   inatituted  u;  on   the  advice   ol'   ccrape- 
tent   CO  nael    on  a  f >  1 1    aod  i'air   st&tetuent  of  all    the  facts 
wathin  tiie  Jtno'^fcd^e  of   tiie  prosecutor  or  Tdtiicii  he  cculd 
have  obtained  upon  reasonable  inquiry.      Tuebbeeke  v.    y^oths» 
ehild^   152   111,   App.   821;    ahea  v.  Korand*    191    ibid.   11. 

The  tenrinption  of  tto.e  crirrlnal  prosecutions 
in  fftvor  of  plaintiff,   on  Recount  of  lOiieh  tills  action   is 
Ijro'oghti    does  net   tend   tc  prove   either  th*»   p"*  f mpnt  ef  wal» 
Ice  or  rant  of  prcb«bl e  csuee. 

The  judF^ient   of   the  ».nr»iclpn1    Court   Is   re- 
versed with   ?   finding  cf  fACt. 
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The  court  finds  as  uXtioAtc  facta  that  th«  d«< 
fcndant  acted  in  tiie  prosecutions  cojapl&ined  about  under 
tixe  adTicQ  of  counsel  of  recognised  ability  and  in  good 
standing*   after  first  presenting   to   such  oounael   all   the 
facts  and  circumstances  regarding  the  matters  inrolred  in 
the  prosecutions  within  his  knowledge  or  that  he  could 
have  ascertained  hy  reasonable  diligence;    that  defendant 
la  good  faith  acted  upon  the  advice  of  such  counsel  in  the 
prosecutions  counted  upon  In  plaintiff's  pleading,   that 
probable  cause  for  the  prosecutions  was  proven,   and  that 
defendant  in  Instituting  the  prosecutions  against  plain- 
tiff wfts  not  moved  thereto  by  isalioe. 


.  .  w."  >k   ■< . 
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V*X.   LBVX9  XAXABSCH, 

<\      Appellftntfl^ 


YS. 

AX£X»X  E.  M 


CiaCOIT  COUET, 

coos;  C0U32Y. 
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7hl8  c<Mi«  «A£  oonBolldAt«4  for  hoAring  ^th 
Ko.   ZS^ZZ,  ie99pX9  ttx  rel,  eto*   ▼.  Dfivlt),   st  al.,   in  which 
«•  haT«  this  dajr  flleA  fta  opinion*     ftl^at  is  atiia  in  thftt 
opinion  is  tqaally  applion^e  to  th«  iaetnat  oa»«« 

7hfl  iMdl;;^  qn««tion  v^ioh  m  A««ni  of  i«pert«no«  :l^r 
oQr  d«ei»ion  not  oorer«d  hy  the  opinion  in  th»  DaTiu  osM, 
is   tho  qaMtion  of  vhetbor  or  not  Xhm  di^lo«  of  eoorstary 
Of  the  board,  to  tishioh  tho  rsspoadont  Hill«r  alftiaa  title, 
is  »  oiTil  «ervio«  office.      In  th«»  CftTi»  eaiaie  ym  h»Te 
alreit4gr  decided  that  the  prooeeAings  in  whioh  this  a^poiai- 
aient  was  nadi^  mre  void.     3eo.  1Z9  of  the  191T  aot  provides 
as  fello-wsr- 


"The  Board  also  way  appoint,   or  provide  for  the 
appaintiBent,   of  anoh  other  officeris  anii  eni^loyees 
aa  it  vs&y  deem  necessary,   pursuant   %o  the  {'rovl^ionu 
of  the  Civil  Service  law,   except  a©  otherwiae  provided 
herein.    *  *  *    The  appointre^nt  and  reaoval  of  the  super- 
intendent of  aoh03ls,   the  hosinesti  aannger  and  of  the 
attorney  and  all  assist&nt  attorneys,  &hall  not  be 
sabjeot  to  the  Ciril  Service  Law.      *  *  *    All  appoint- 
aentfi  of  other  employesti  of  the  Board  of  Kduc$xtion, 
exeept  ns  herein  otherwise  provided,  sh)^H  be  mads 
Borsuant  to  the  prorisions  or  the  Civil  Service 
law.      *  *   *" 

It  is  clear  from  the   foreeoine:  that  the  ssoretarj 
of  the  board  is  under  oivil  service  law  lutd  thnt  no  one  is 
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•llglble  to  th«  office  of  eoorotfiurjf  v^o  hft»  not  quallfioA 
thttrofor  imd«r  th«t  l»w«     It  la  jeUlialtti«a  tb^t  the  reapondoat 
ttllXor  l«i  not  vUhln  the  olvil  fsarrlee.     rh«r«for«  h«  w%» 
not  «li|^11)l@  to  tho  ctoorotiatryahijp. 

The  proTlalona  of  the  m%  of  1&09  nad  that  of  1917 
In  rolAtiosL  to  a«oret»jry  of  tbe  board  »r«  rWy  similar, 
•ad  it  Is  &o«oodtd  that  undor  tho  mt  of  X909  th»  offioo  of 
M»orotflur7  imti  tmdo7  civil  earvie®,  aad  that  tftrsoa,   the 
relator,  was,  a»  uoorotary  of  tho  old  board,  «  ciYil  oerrioo 
mfta.      ''hilo  uador  the  aot  of  1D17  tho  l>OB.rd  han  &  rieht  to 
•loot  a  atooretarsr  ans  prooortbo  his  datloo  aad  tor»  of  offioo 
ftud  o<^pen«atio»,   etill  th&t  f^otion  ie  aro^joot  to  civil 
oorvic!»e  nilos  aad  tho  office  wast  bf  filled  by  a  oiril   sorrioo 


As  the  roBpOQdont  Killer  v!^»  not  oli^ihln  to  tho  office 
Of  Booretary  of  the  boexd  ander  th«  roles  of  the  eirll 
•orTleo,  the  Jad^aent  of  the  Ciroait  Court  ^  to  him  Is  ro- 
TorseA  and  the  oatt«e  i»  reauuidod  for  e«oh  farther  prooeediixga 
ooaaioteat  with  the  riewtt  hero  eacjpretieed,  to  the  ead  that 
rottpondont  va&s  he  oiuitod  from  the  offioe  of  eeoretMri'  of  the 
Board  of  fSdiioation,  whioh  he  imlawfall^^  uawrpe,  as  charged 
ia  the  lafor»atioa* 
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pbc5?m:  of  Tk  rsTAl-K  OF  ) 

HIiIHOIS,  ex\rel.  Allans  ) 

ROir  SHAJIBOH,  \  j/APi'MI., 
%,            App«llant8, 


TS. 


CHAIiLES  E.    PRECIS. 


CIBCUIT  COUKT, 

COOK  COUKTY. 


UELIVEMD  THE  /PXJSIOH  0?  WE  CODI^, 


'  ?hl3  CRxise,  rith  othcris,  wiub  c^nsolldatftd  for 

ct  «!.,  Geaentl  Komber  236£S,   In  tSilch  nx.  optnlori  ie 
haad«d  Sarna  eliavltsjceouBly  with  this.     Wfe&t  hsa  bctott 
there  h«ld  It  equRlly  ^tpllcafcle  to  this  caw^e  &aci  to 
that  ^ialoa  ■??«  refer  Tltbont  r^peatl^g. 

7hs  rtlator  sad  re«pos!5«s?.t  Isetfe  slela  the 
offlo«  of  fttfeomey  for  th©  Board  of  "EdB-eatlon  as-  con- 
Btitwted  under  the  »xtt  ©f  Ai-^rll  20,  1817.     XVw  appoint- 
aimt  of  tk«  r«later  ^r^sM  by  ths  old  board*     Th»  «.ppoint!aent 
of  th€  r«er!Oti«lent  ^m^  by  th«  a«w  tooiard.     Friwa  our  holding 
in  cas©  ^;4pra  li  Is  olesr  that  th«  appolatment  cf  tho 
respondent  rrisuj  l«eral  And  the  attempt  by  the  oJ^  borjrd  to 
appolat  the  relator  attorney  for  the  nw  board  9?ai5  illegal, 

The  Jud.^msnt.   of  thfi  '"irtnilt  c-vtrt  1st  affirmed. 
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180  -  nzbzz. 


PEOPLE  OF  THE  STA'I!R  0? 

ILLINOIS  by  Ilnoln:?  Hsyne, 

State's  Attorney,   ox  rel. 

X.T,WIS  S:.   LAHSOS,  ) 


▼a. 

PEfiCT  3.   CCS'PI?!, 


4pp#»ll«e , 
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I  iiPPSAX, 

CtRCHIT  COURT, 

COOK  COMTSr. 


!®luIV>?HSl)  Tdb:  0:'BU!E'.   C?  fHH  COURT. 


\     Both  the  relator  and  r«8p|nd©at  ftlalri  th^  offio© 
of  Bn^ln©8H  Managsr  of  th©  Bo!ar|  of  ^dnoRtloa  »f  thfi  City 
of  Chl'^B^eo.     '^  Cir<mlt   '^ciirt  Eel<S  tliat  respondeat  was 
the  logi^l  oooujpRat  of  that  office  to  the  exolualon  of 
relsitore\  clalras  thereto.  f 

7h«\queBtioas  here  Inrilred  hnrra  been  ill«cia«il  in 
the  oi^ijaionk  t-hie  day  rearter^A  la  cisises  Genesral  .?UT3bt>r8 
R35f'X  isnft  S59B6»     To  th08«  (»5iniojcvB  t©  ref^r  without  re- 
peating for  onti  fleclEion  ci^lthisi  ag?-?^*^!.  aa*  for  the 

reaeonn  atat«d  Utt  thois©  oysjCniona  thr-  judgjae>nt  of  the 

\  ' 

Cir<mit  Court  l»  e^lrwo«Si4 


'       <^         .■-  *  -^    .     ■     J^  ^*       \^        m*^ 


..;:vr:  y>-^-c  fi^i'UO  :;U  <i:^;-:viJ:?iK 


fcTv  ^d?VnCTTBi>-j  ?»flxf    '•r?p'^  •'♦-mo"'    •♦'Ityor  ^^  «if^      ,,«»3fi«>M0  %e 
•f?T   TO'^   ^nn  ,X^fv?fT.?»  3irti''''::!:o  n"^  f  rjli'."**:  .4<T{>  to,*:  ■Piai^imii' 


f  •  SS9M 


ft«  fruBtee,   «nd  J,  BAIWfOJr  TOuOSJari?, 
!3ttoo«s«or  in  trust, 

I%f©n;laiiti  in  Krror, 


▼•. 


\ 


fe'UK,  toy  tcuii^l  fVn,   th«i»  guar 
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SRBCH  to  CIRCUIT 


■^^.<^'' 


»».  jb'STici  aufvsR  isEiiYiayr©  tm  otmww  oy  me  court. 


?)i«  e«aipliiiiM)jnt«,  ?^e  i'reTid«Bt  Lift  &n4  truat 

ft6  traa4e«»  6a4.  v*  BAVtes  !i:^0'«m8tt)rad»  ^u®o««»«t7  In  trust* 

fllsd  ih«ir  bill  of  $«»q^l»liii  in  vtuiim  t£x«y  seugixt   tG  for** 

elose  »  trust  deed  on  Q«rt»in  r«al  s«t«t«« 

ths  fftots  ft«  gftth«r»d  from  %A%  pl««diiisii  mbA 

•Tidan««  sub^aitted  on  th«  triftl   show  that  on  >^ril  24,  1905, 

'Sh9  >'tcyBl.  Trust  Cojsp&ny  wfts  ^y  dftorss  appointed  a  trustse 

t0  ad?!»iiii«t«r  ft  trust  cr««ted  toy  tifee  will  of  Tfatsaas  i^;.»_j3jg^r» 

daa,  liio  diod  en  ths  2&th  day  of  Septesatoer,  ISae,     ttis  d«* 

ors«  «f  April  Si4»  190&9  amoag  othsr  tiainga  dserses  and  finds  • 

•that  owiais  to  tfe«  etiaaga  ia  character  of  Ux»  trust  es- 
tata,   it   Is  for  the  boat  interest  ef  the  ^snef ioiariss 
therein   timt  the  powers  of  the  trustee  h«  *enl&r^ed,* 
and  that  such  trustee  toe  csa^e^ered  to  crire  for  Hod 
oMuna^^e  said  rre^.'i«e8  nnd  to  lease  the  9J»me,  or  any  part 
thereof,  to  take  possession  of  the  said  preraises  and  to 
toarrov  money  and  sscure  the  saaa  toy  morti^age  or  trust 
desd  upon  said  premises,   or  upon  &im9  partt  ti:iereef ,  and 
to  sell    said  precises,   or  any  i^rt  thereof,    subjeot^to 
tha  approval  of  ti&is  oourt.     And  u^at  in  tike  oarr  of  the 
property  the  trustee  ou^t  to  be  e&povered  to  pay  the 
expense  of  i^intananoe*   *aad  any  and  all  Just  eaeuab- 
raaoes,  charges  and  li«ao  thereon,  new  exitstinc*  hereby 
created  or  Aoreafter  to  toe  &ada  thereon  by  «iuoh  trustee; 
that  after  paying  all  expenses,   ans^arges,   enouabranoea 
and  liens  on  the  premises  as  aforesaid,   or  as  i&ay  hsre* 
after  toe  ordered  toy  the  court,   such  trustee  ahall  pay  any 
toalanea  derived  froit  soid  trust  property  « r  inoo»e  fro« 
the  proceeds  of  any  sale  tJr;sreof   reiiKaining  on  hand,    OTcr 
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to  Loul8«  Jordan  i<iiin  during  Ja.«r  ltt9tii&9,  aa  in  »«1<1  «iu 
proTlded,* 

Ott  Jttne  1,  X9QS>,  th*  ^rotH»t«  court  of  cook 
Coiuity  Appointed  Julia  HeljB«»  gatiitli  g^Murdlan  of  th«  ««tate« 
«!*  th«  five  minor  ohildiren  of  x,ouiao  Jerdftn  vim. 

?b,«  vill  of  ThonsA  u,  Jordan*   d«oect»»d«  l^y  m 
^itdiclAl  dooree  «aa  eenatruod  to  v^at  a  lift  eatate  in  th« 
raal  eatata  in  ^uaatlos  la  Louiaa  Jordan  ^ila  with  remaindwr 
to  lBi%:t  fiva  minor  ehildreii.     oa  July  17,  I905j  oa  petition 
of  tha  guardiao  of  tba  »«ild  »ino#  oiiildran,   tha  ixg^ato 
eourt  ttutiiorlaad  ttoa  tkon  truatoa  to  beTt^$X2jOQ0  oo  tha 
aaourity^of  tha  raal  eatata  in  hia  poaaaoaien  And  to  dia- 
tributa  auoh  a*is  aa  «j>«aiftaal)y  direotad  in  tha  daeraa. 
Tb.lB  loan  waa  not  eorjavassjatad*     im  ^;oTe®b«r  28,  1906,   on 
/    petition  of  t2MB  £uardiatit  of  %hm  silnor  ehiidran,   ttie  ^iuperior 
Court  entered  a  decree  vhlaJTi  auti;orixed  V&e  tJaan  truataa,  to* 
gathar  witJei  tla^e  guikrdian  of  tha  minor  oMldrma  aad  X.ouiaa  Jor* 
dan  }4iln,   tha  owi^ir  oi  tha  lifa  aat^ta  in  tha  raaX  estate  in 
<|ueation,   to  borrov  $3,£50  en  tha  aaourlty  of  suah  real   aetata 
ftnd  to  dletrlbwta  a  part  of  this  sun  in  (iiaeiaarga  of  oar  tain 
tanranoaa  cr  liana  inourrad  hy  tha  daera©  of  A]pril  ^,  19QS. 
following;  tha  entry  of  thia  daaraa  a  truat  Amad  waa  executad 
•ad  delirered  to  aaoura  tha  pa:fnant  of  tha  auts  of  |S,^0, 

Oatob^r  2«,  IVO*?,  lottiaa  jerdftn  I'lln  was  ap- 
pointed trustea  of  tha  truat  aatata,  sad  Juna  16,  1906,  aa 
aueh  truataa  she  fll«d  a  ii«ttti©n  in  tha  Sui^arior  eowrt  in 

irtJioh  aha  prayed  for  authority  to  teorrew  tlStOOO  upon  tha 
•aourlty  of  tna  real  aetata  in  queation,   ;  nd  on  tha  asata  day 

tha  court  antarad  a  daoraa  wnick  found  Uiat  tha  $17,vO« 

lawn  autiioriaad  by  tha  daoraa  of  July  17,  l^ob,  had  not 

liam  berroaad;    that  |.£b,2&o  had  baan  borrowed  under  the  da* 

«raa  above  referred  to;   that  tha  ijaprovafiiente  en  the  real 
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•■lata  in  quvstion  ««r«  ia  bnd  rapair*   nftA  tiunt  it  wt,B  for 

the  b«st  inter 0«t  ot  all  oonc!«rn«d  tjoat  |.X5,0C0  b*  borro««d» 

«to.     The  d«or««  auilooriiiad  the  txuai.««  to  borrow  this  eua 

as  trustee  and  to  ee«ure  tiu«  payment   i;l3;ereof  by  tite  exeeu* 

iioa  of  a  mort^aK*  or  truet  deed  on  tne  preji^iaee  ia  quae* 

Itioiit  and  thn  truetee  «a«  also  autiiorixed  to  borrow  a  fur* 

IHsr  SUB  of  $2»000  sad  to  seeure  the  same  by  the  exeeutiea 

0t  a  seoond  aort^age  on  the  premiAes. 

This  decree  provided  that  the  »oney  ee  bor* 

rowed  should  b«  distribated  as  follewss 

•list)"    Ottrrsst  taxss  'jb  the  property  nhould  be 
paid;    (2d}   that  the  neeeesary  eitpenses  of  tssaklng  the 
loan*    including  the  payrs^nt   of  a  gnekTtmty  policy  «riOUld 
be  raid;    (3d)   ftoeeaaivry  repairs  oh  said  •pr^pntty  not  ex» 
oe««iiag  ^■l»2vv   s>«o\sld  be  jsade;    (4th5   ,|3,CfOO  aJiould  be 
paid  07er  to  Julia  Hfjloiea  ;^ith,   a«  gtt«rdiftn  of  snid 
minor  defendants   for   thslr  use  and  b5n*?fit,   find  tiiat   the 
balFmoe  of   the  leoneye  reo«iTed  oa   said  lonns  should  be 
turned  oTer   to  Louise  uiln  Xn  lieu  of  the  iaoneye  pro- 
Tided  to  be  pii  i  to  h«r  in  tne  order  entered  by  Judge 
KaTaaagh  and  ref^rrad  to  in  a&id  petition.^ 

JPollowinif  the  entry  of  tMs  dsorss  Xoulss  Jor* 
daa  i^ilBt  iudlviaually  aad  as  trustee,  uader  the  will  of 
Thomas  k.  Jerdaot   deseased,  uad  Julia  uolecs  ^^ith  sxn 
»uardia«  of  the  estates  of  the  said  Aioor  ehildren,   uxe* 
outed  and  dellTsred  notes  for  «  total  euia  of  ^l&,coi;  and 
also  «  trust  deed  to  seours  their  payment,     Ihie  trust  deed 
is  dated  June  20*  190d. 

Cn  J^epteiBber  6,  1908,   the  ehieaee  Title  and 
Trust  Company,  as  agent  for  the  ooaplalnsnt  the  iro-'idant 
Life  A  Truat  company  of  ihlladelphia,   distributed  the  aoaeys 
proeured  on  the  loan  as  directed  by  the  decree  of  June  18, 
1908,  end  in  aeoordanoe  with  a  l«!«tter  of  inatruotlons  from 
Leuiae  Jordan  «iln.     Default  having  been  made  in  the  payment 
ef  the  interest  installsents  aue  *;eo,  iu,   l»oe,   the  eoa* 
plainaat  the  ir evident  hifs  i  Trust  Ooapany  deolarsd  the 
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pTineip»l  sua  du«  nnd  it  &nA  %h.0     tru«t««  ooe&plj;iitaLnta  file4 
t&tfiir  1)111  in  the  Cir<}uti  court  t&  fo7«olo»«  Ihe  trust  d««4. 
th«  oaus«  w»«  r«f  «rr«(l  to  a  i»«0t«r  In  e&Rr:e«r3r«   mic  in  hl» 
r«port  reoosmesaftd  thftt  «,  d«or««  of  for««lo8ur«  l^«  «at«y«d 
ia  f^vor  of  e:^inplni.»«Ats,     im  i£eytt»i»«xr  IC'«,  X913«  the  eoturi 
overruled  exeeg-tion  to  tiiu  «i«9ter»«  reF<»3ft  aad  entered  m  4e»_ 
er«coffor«oloaur«*     it  jle  **'*!'^^  ^^  **'^^  *'  •rror  to  re* 
▼erse  t£kia  dft«yi»«^,„ 


f9T  the  eeJte  ef  brevity  we  hev®  osiltted  ref* 
er^ttoe  te  e«rt»i.n  other  praceedinge  h»4.  in  the  ecurts  of 
Cook  eouaty  with  reference  to  the  eds&inletrktiea  ef  the  e«* 
tAte  erected  \>y  the  will   ef  Theenae  w.«  ^efrdna*  deee»«e4« 
fhlle  sevefftl  qaeetiene  a.re  dleeueeed  by  eouseel*   it  i»  eur 
opinlftn   tliAt  the  o^»e  presents  isut  one  fundM$^»it«].  question 
fer  deterisinfition  by  %hi4  oeurt* 

It  is  oeeeeded  th&t  the  oorpoi^«iti«»»  eom^ilainant 
AdTfti^aed  to  the  trustee  for  the  lien«f it  &f  thm  trt»st  estate 
the  suffi  ef  |X5«oo€{   thi^t  it  tm.»  net  hee»  guilty  of  lusf 
•eraXIjr  vrengful  conduet.  hut  it  is  eosteeded  thftt  it  hee 
Iteea  a  peTty  te  a  trsunsaetien  which  eeAStituted  a  fraud  ia 
law  ef  tlM  rights  of  the  defeadaats. 

The  oor|>oratlo»  eo»plfti.n«at    was      kaotsingXy 
dealia^  «itn  a  trustee  and  it  «as  required  te  know  the  soope 
of  her  autiiority  so  fer  as  it  relates  ta  the  power  to  horrov 
money  oa  the  seourity  of  the  reaX   estate  to  fKhiah  she  held 
title  as  trustee;   this  speeifie  auti^ority  to  borrow  aoney 
an  the  seeurity  of  ths  real  estate  in  queetion  Appears  in 
•xpress  lai:)«an«e  in  the  deeree  of  April  a<4«  1905,  aad  also  in 
the  deoree  entered  on  June  IS*  19oa.     A1>1  of  the  parties  ia 
later  est  in  the  property  were  jssde  parties  in  the  oausoa  in 
aftiieh  the  deorees  were  entered,   »nd  the  law  «»▼«  thosi  ample 
•yrportunity  to  eorreot  hy  appeal,  writ  of  error  or  otherwisa 
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•By  mrrey  vhlch  «.igM  harts  int«»rtn^A  therein.     tJie  >'r<»Ti«' 
4^it  tlf«  ftnd  ?r«tt  C'  sepany  v?»«  not  n  perty  t«  %h«  proce«d* 
iae*  in  n^leh  th«««  deer««8  «r«r«  «nt^«4»   and  w«  Rr«  in* 
eXitt««  to  4io3«  thttt  It  W4««  Bet  e«ll«4  upOB  to  leolc  behind  t^M 
•3tpr«»»  direetiena  to  fcli#  ty«fflt«e  mvA  th«  ^^aafdlan  of  tiut 
mln^x  ehllAvn  «»  they  mppeart^    ;«  th«  4«€r«««, 

In  tb«  ffi»tt«r  of  tl3i«  dl»tJFibutlen  of  th*  ffi(m«y 
tiarrowed  t».v  tna  trii»ttt«  uad*r  tii«  «i^uti4»rity  &t  tise  diroi*** 
•f  Jua*  18,  IdOS,   that  4«4)r««  r*f«r«  t«  ftnd  aiir«eta  tb«  dls* 
tyitoutioa  of  so  muoh  of  tine  isostsys  )»etxowtd  under  it  »e  r** 
<i«la«d  ftfter  ^ittygsent  of  fear  ep<^>oified  it«0a,   ia  nectordAnot 
vltn  th«  direeti9n«  of  •  d*ore«  «!nter«d  in  «  o«us«  ^«»t«<i««» 
tb*  8^;ias«  p«%rtl««,   .Xun*  17,   19d3,   «nd  it  in  o<»nt«ad«d  tbat 
tb«  ooiaplstinMitt  w«rr«  ol^nrged  by  lti«  with  BOtlev  of   th«  »!• 
Itfired  illegality  of  cortain  provi»ion«  of  )»eth  d««r««8.     lo 
do  net  think  tleiat  th«r«  io  stny  oauitablo  or  l«gftl  ai«rlt  to 
thio  eont«£3tl€»B,     tho  eourt  ^Ich  ent<ifr«d  %h*  deorooo  in 
ciuest^Mm  h«d  full  jurisdiotien  of  th^  p»rti«i  to  and  of 
the  Au¥J«ot  »»tter  of  tho  litigation,     ?h«  d(^r«e  of  April 
84«  1^9,   conferrod  upon  th«  truatoo  tlio  powor  to  borrow 
«i0J9«y  wet.  tho  oeourity  of  th«t  re»l   «»t«tt  la  quoBtien;   it 
fvirthor  prtt«orr«d  %&  tho  trustoo  tho  jprlyllogo  of  oskia^  tho 
Aid  ftnd  Advieo  of  tho  oourt  fro»  tiiao  to  tiuo  in  tho  Rd^inio* 
trotioa  of  the  truot,  oatate,   and  the  court  oxproooly  ret&ined 
Jurifidietion  oyer  tho  truet  oot&to  for   that  purpooo.     Tho 
eourt  theroforo  rotRined  J|uri;»di.ctiOR   to   iherodJTtor  ontor 
wsgr  pr^pUT  ordor  or  deoroe  in  tho  Kde^inlstrRtion  of  tho  truot 
oot»to»        If  it  0IU1  he  ooid  thot  orror  hod  i»t«rvenod  in  tho 
prooo«dijr»eo  wivieh  rooultod  in  the  dtforeoo   m  queotion,   such 
•rror  cannot  ho  oyolled  of  hy  tho  dofondonto  hero;    tho  do- 
•Tooo  Of  Juno  la,  1908.   oad  July  17,  l\Kd,  »ro  not  on  tii«lr 
fooo     orronootto*     tho  do«roo  of  Juno  IS,  1908,   i»  not,   ■• 
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«««»•  fer  the  p«yu!«»t  ef  e«rtfti.n  indcbtednevs  ^deh  th« 
p«r«nts  9f  th»  Rlner  ohildrwi  had  prcperly  iacurr«?d  lu  th« 
support  8(14  (»duo«ti&n  ef  tii«  isinors.     t{^  sony  auMvuie  in  thlt 
y  I  pro««edlnf  tJKiit  tii«  <Jeere»  w»«  fcn»#d  ttjio«  9fuffiel«nt  f&et** 
(  b«t  eT«n  if  thla  t>e  not  »e«   th«  rlgfets  ©f  &  thii^  p«raon  «too 
io  crood  faitii  AOted  ob  tb^  Rutberlty-  »f  «u«^  d(9er««  oucrrit  to 
!)•  r-rct«iOte4  In  »  ©ourt  ef  «^alty«     gjiyflbeo^  y.  Grotha^g-jB.  246 
12 i«   4SS, 

^**  '>^m^<^»  ▼•  I«S!2«  1***  1^^*  '^»   ^^'^  oeurt  tmlAi 

*?ta<?r«  atre  t«re  kl»d»  ©f  fT».i»d  «»  Rv.pjie^  tc   this 
9a)»4««t  •  fra.ud  xn  OL^aiBiag  »  d«ere«  by  f«ls«  e-fidenee, 
ftttd  fraud  wi.ich  giv«8  s  cturt  ecLerntolA  Juriodietieo  ov«r 

tue  Uefsadsust'B  ptierst^a*      io  o^^ae  of  «  fv<m4  ef  taet  i'orm^T 
Uind*  a  decree  eanr^et  i»«  IjatiK^mehed  ia  &  seiara&e  euad  in- 

d«peudeti:t  prooe^tdxag*   tixsu^ii  x%  i»  &t».«@r«ri»6  ini   yi»  ea»« 
of  »  fraud  of   tn^  Intter  kind." 

It  id  aot  |;r«te»nded  hmfn  tj^at  e,nf  fr&ud  in  lav 

wn«  ceaailtted  wi^ob  gave  tlie  court  vnicii  eet«»r«d  tfc€  de«ra«, 

tind<tr  sHIoh  the  trust  ^(696.  wee  exeeuted,  eclerat)l«  Juritsdla* 

tioa«     At  a  «eitt«r  of  f&ot,   «e  art  URabX«  tc  di»ecver  asy 

fraud  of  any  sort  in  tueea  f^ro«e6di»g-a  v^ioh  weuld  iavaXidatc 

a  coBtraot  &n&9  with  a  jr.eraea  net  a  party  thereto,     Ceuneel 

for  d«feadant«  rely  upon  the  Aryowsgiitte  case,  129  u,  ?J,  86, 

^ile  tbia  e«.ie  tends  te  support  the  oontentien  ef  eouneel, 

«c  do  not  think  that  it  is  i»  har)t&«ny  vith  t>ie  lav  of  this 

State  Rs  enunoiated  by  the  Supresee  Court  ♦     Koj^kiae  v,  £2i.iSE» 

287   III,    546;   Ifurster  ▼,   ;:>tc»ebtiroer,   92   111,   76,     The  EsoBey 

«%talned  free  the  loea  bnYiag  Oeea  distributed  in  »eeord* 

enee  with  tJae  directioca  of  the  decree  of  Ju»e  X8»   l^'>e»  and 
the  ee«]^iai&«fit  eorv^ratloa  harine.  ia  eoed  faith,  leaned  its 
Koney  for  the  benefit  of  tbo  truab  estate,   tixe  def «ndimta 

I  eaanet  io  a  collateral  proce«tllng  toe  perssitted  to  que&tics 
^  the  Talidity  of  the  traaoactiOK, 

Other  queatioBS  are  dieouesed  by  ootuaeel  for 
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defsfidant  vhioh  relate  to  the  pover  of  the  guardian  of  the 
Kiner  children  to  reimbiirse  their  parents  for  money  paid  by 
them  for  the  support  and  education  of  such  children.  The  de- 
termination of  this  question  involres  also  the  validity  of  the 
decree  which  autiaorised  the  trustee  to  borrow  money  for  the 
benefit  of  the  estate  and  is  disposed  of  by  the  holding  that 
that  decree  cannot  be  attacked  collaterally. 

The  decree  of  the  Circuit  Court  will  be  ' 
affirmed. 

31CRE1  A??1HMSD. 
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Dftfdindant   in  2rror,/'  ) 

\  /  j    nXkOB.   TO  CIRCUIT  COURT 

V9.        \  /  ) 

\  /  )      OF  COOK  GOUHTY, 

AUGUST  KLri:iaciiy|i)T,  /  } 

nainYf  in^f  "r.  .i2  Q  9    I  .  A,     1  3  9 


MB,    JU3T1CK  LJEVSa   DiSLlVSRiOJ  TilS  OflJ/XOK   OP  THE  COURT, 

TJi«  oomplainaxit,   Emily     Kleinachaiidt,   filed 
her  bill  of  oociplaint  in  th«  Clroai*.  uourt  of  CooJt  County, 
in  n^ob  bill   Bl*&  0<iu^t  a  diaaolution  of  her  marriage  with 
defendant,  August  Kleindcbniidt,   eu  the  ground  that  he  Imd 
been  guilty  of  hnbltuBl   drunkenness  for  u^ore  than  two  yeax-e 
lasffiedifstcly  prftoeding  the  filing  ef  the  bill,      it   aas  also 
alleged   In   the  bill   that  the  ccniplsinant  and  defendRnt  wore 
tenants  in  eciriaon  in  certain  real   estate  of  a  Talue  cf  abcut 
$5(000;    that   said  real   estete  was  encunbered  by  mortgage  for 
ttie  BUB  of  |2,$00«   and  that  the  income  derived  therefrom  v&» 
the  sole  senns  of  supiert  ef  the  ces^plaiBant  and  three  Eiinor 
ohildren. 

The  oomplsinssnt  preyed  in  her  bill   for  the 

sole  care  and  custody  of  the  stinor  children,  but  she  did  not 

pray  for  alimony  nor  that  the  interest  of  the  AefendRKt,  her 

husband,    in  the  real   estate  referred  to   should  be  deeded 

to  her.     The  defendant  being  in  defeult,   the  ease  was  tried 

before  the  court  witlicut  a  Jury  and  a  dcoree  vas  entered  in 

faror  of  the  complainant ,   a  pr^rt  of   t/hlch  d<;erec  i&  as  fol* 

love: 

•It  is  further  crocred,   adjucf>ed  and  decreed, 
th9t  the  defendai^it   conTey  to   the  oomplainant  by  good  and 
eufflcient   deed,    in   full    payiueat   of   slimony,    all   ::i8 
right,    title  and  interest,    in  and  to   the  following  des- 
cribee:  real    estfvte:      The  north  15  feet   cf  Lot   56   and 
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th«  aouth  15  f««t  of  Lot  S7  In  Bleek  6  in  Troat*s  sub* 
dlvxaion  of  tbo  north«»0t  quarter  of  the  'southwest 
quarter  of  Seetlon  2,  Township  39  Korth,   Range  13,   in 
the  County  of  Cook  and  State  of   Illinois,   and  that  he 

oreoate   oaid  d©t*d  within  ZO   dnyg   from  the  entry  of   the 
deujcett  herein,   anti  it  la  further  yrorided  that   in   the 
event.  Ih&t  tlic   defendant  fails   fco  ©oaply  with  the  order 
of   tiiis  court  to   execute   ^i&id  deed  as  aferesaidt    tnat 
tiien,    in   that  oaso,   the  master   in   chaiioery  of   thia 
oourt«  Willis  i^«  I'horne,    tthall  exeeute  a  deed  to  the 
said  prcffiiees  to   the  ooaiplainent,   conveying  ull    right, 
titl^.   or  interest  ai    iii«  defendant  in  and  to  the   said 
prefaii;6i»   to    tkc.  oc^upXainant." 

The  defendant  brings  thi  east  here  1»y  writ  of 
error  for  review. 

Counsel  for  defendant  insist  that  the  oharioellor 
iftu)  tried  the  ease  had  no  power  under  the  cyidence  euhaiitted 
on  the  trial  to  award  to  complainant  all   of  defendant's  in- 
terest iu  the  real   cat&to  ^ioh  «ras  OMaed  by  coxaplainant  and 
defendant  as  tenants  in  occii&on,   mid  further,   that  Um  evidesei 
heard  on  the  trial   «aa  not  sufficient  to  support  any  decree 
for  alimony  in  faror  of  the  plaintiff,     Ho  oh.1  notion  Is  mad* 
here  to  that  part  of  the  decree  granting  a  divorce  to  coa- 
plainaat  and  awarding  to  h&r  the  custody  of  i^iinor  oi.ildren. 
Thti  onl>-  ''question  r&ised  i^^  a&  to  that  part  of  the  decree 
^ioh  aA-ardo  tiie  defendant's  interest  in  the  real   e9t^%te 
in  question  to  the  ooit&plainant. 

Tlie  deeisien  of  the  ease  presented  to  us  in-      )  .. 
volves  the  disposition  of  a  froohold.     aeotion  'a^  of  chap-   ' 
ter  *tl  of  £ieviu«»d  ;L>tatut&»  cf  xilinoia  provides  that  ap- 
pellate euurts  in  this  Jtate  otiUlX  exercise  api^ellatc  Juris* 
uietion  in  all  laatters  of  appeal  or  write  of  error  from 
fiaal  JudKuents,   orders*  or  decrees  of  trial   courts  "other 
than  oriiainal  eases,  not  fidsdotteanors,  and  easea  involving 
a  franchise  or  freehold  or   the  validity  of  a  statute.** 

In  thb  recent  ease  of  tjeohlin^  v,  y 6yers ,   et  al.# 
(not  reported)   the  dupreue  Court  h6ld  on  uotion    tli&t    Lhis 
court  had  uo  Jurisdiction  to  entt&rtain  sn  appeal  fr^^m  a  decre* 
of  a  trjNiT   ucurt  entered  in  proceedings   to  partition  certain 
real  estate. 
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The  only  qusstlon  inrnlreA  in  the   inat,ant  c.-a»« 
ia  aa  to  the  yO^er  of  th*  trial  court  "by  d«eree  In  divorce 
prooe(ilng8   to  <li9|ie3a«s0  the  defendemt  of  the  ^^oasBfision 
!?<,ztc\  ovnerahlp  cf  hla  interest  in  th«  re3%l   #»9tat9  in  quootloa, 
Thfl  det«riain«tion  of   tVil?  QUf^atlwa  neoeaoArlly  requiroe  this 
court  to  pass  upon  a  freehold  interest  In  real   estate «  and 
till*  onee  will,  under  S«dtloa  102,  Ohapt(?r  110  of  the  Ke- 
vised  Statutes,  be  trnnaf erred  to  the  .'Mpreaie  Court, 
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KR,   JUaTieX  BKVIR  MLIYBllD  TKS  OFIBIOH  oy  THS  CCURT, 

Plaintiff,  )s?»rg*ret  A.  Holl«y.  brought  »»ait 
In  th«  dupcrier  eourt  agAintt  CMcag©  City  H«ilmy  Coaipany. 
In  her  deolarf^tlon  nha  alleged  that  iihe  vae  a  passenger  on 
a  vest  bound  atreet  car  m^ioJb^  »a«  operated  by  certain  ser- 
Yn,nt0  of  the  defendant  «a  SStia  street  in  Cixloa^o;   that  while 
she  vas  atte'^npting  to  alight  froxa  the  ear  at  Oage  street  it 
was  Heglif-ently  stxtrted  "by  defendant's  terrants  and  sht  was 
tiiereby  thrown   to  the  ground  and  injured.     ?he  verdict  of 
the  Jury  and  judgment  of  the  court  were  in  faTor  of  the  de- 
fendant,  &nd  the  plaintiff  by  proseeution  of   this  writ  of 
•rrer  seeks  to  reverse  this  Judgment* 

It  is  insisted  for  the  plaintiff  that  the 
trial   court  erred  in  its  rulings  on  tim  admissibility  of  eer* 
tain  eridenoe  and  in  reading  certain  inatruotions  to  the  Jury; 
it  is  ales  contended  that  the  verdiot  of  the  Jury  is  against 
the  weight  of  the  evidence.     Ihe  chief  matter  of  fact  in  i»> 
sue  between  the  partiea  is  as  to  whether  plaintiff  atteisptid 
\y     to  alight  frofli  the  street  car  before  or  after  it  had  coj»e  to 
a  full    stop  at  or  near  tlie  intersection  of  Ga^e  street  and 

35th   street. 

The  testimony  of  three  witnesses  introiuced 
on  behalf  of  the  plaintiff*  one  of  whom  i;ras  the  plaintiff 
herself,  tended  to  prove  that  the  plaintiff  did  not  attempt 
to  leave  the  rear  platform  of  the  oar  until  it  had  cone  to 
•  full  stop.  The  testl  ony  of  a  liJee  number  of  witnesses 
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for  tbe  defendant,  including  tha  ecnductor  on  the  o«r»  was 
•ubstiwtially  to  the  effect  tJiat  tiie  plaintiff  vma  injured 
ky  reaeen  of  an  attexopt  •&  her  part  to  leave  the  oar  while 
it  vae  ia  notion*  £»ubatanti&IIy  all  of  the  witnesaeA*  how- 
erert  «bo  testified  in  the  ease,  dlreotly  or  hy  neoeaaary 
iaferenoe  say  that  the  aeoldent  ooourred  before  the  oar  upon 
tifiiieh  the  plaintiff  was  riding  had  reaehed  the  far  or  west 
side  of  Cage  street,  the  usuaX  etoppliMg  pl»e«  for  west-bound 
street  eare  at  the  time  the  aecident  oeeurred.  While  oer> 

^  tain  of  the  vitne«aet  assert  that  the  ear  ia  fact  stepped 

I 

\  en  the  east   :;id«  of  Ga^^e  street,   ^e  think  the  Jury  were  war- 

5 

I  ranted  In  believing,   na  they  evidently  did*   that  the  oar  did 

I 

^  not  sto-p  on  that  aide  of  th€  street,  Vio   reason  was  shorn  «hy 

the  ear  should  havp  stopped  east  of  Gag©  street*  The  evi- 
denee  dees  not  in4toat«!  %)i9.t  passing  T&l:i.ioles  or  other  ob- 
stacles interfered  ?rith  the  pa^isa^'^s  of  the  oar  to  the  west 
aide  of  Ga£«  street,  its  Uijual  stopping  ploee, 

A  witness  for  the  plaintiff  testified  that,  be- 
fore the  ear  had  reached  Cage  street  plaintiff  get  out  of  ixtiT 
seat  and  rushed  to  the  rear  platform.  A  witness  n&oed  Broan, 

testifying  for  the  plaintiff,  saic  that  he  saw  tiis  entire 

oar 
trans»ctien,  and  that  wh«9»  the^caa,?  to  a  stop,  aftar  the 

plaintiff  WAS  thrown,  the  rear  end  of  the  ear  n&i   about  two* 

thirds  across  Oage  atreet,  and  that  plaintiff  was  lying 

"about  flven  ^'ith  th  east  lin-s  of  Giii;e  utreet,"  A  Ux; 

Corcoran,  dio  testified  for  the  plaintiff,  *aid  that  she,  the 

witness.  'HUM   swiklkln*  on  th.«  acuth  3i.a«  of  SSfeb  street,  a  short 

distance  sMJt  cT   Gft-K©  street,  when  the  oar  was  going  west  on 

the  north  side  of  35tL  street;  tliat  ythen   the  oar  stopped  at 

Gage  street  its  rear  end  was  "about  10  feet  in  on  aage;**  that 

at  that  point  the  oar  started  up  again  and  a^ain  stopped; 

that  before  it  stepped  the  seoend  tiae  "It  ran  pretty  near  half 
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«ay  aeroaa  G&g«  strectt   that  "th*  lady  was  lying  pr«tty 
awur  bealde  the  8t«pp«r  y^i&f9  you  ater  off,*     While  tiiera 
appeflre  to  hiiTe  besn  •&»«  oonfusloa  in  tb«  ttlnd  of  this 
vitnesa  as  to  juat  vht^Te  the  e&r  stopped^    it   la  clear  fro« 
her  tastiinony  Uiat  the  plaintiff  fall   froa  the  ear  at  aosia 
point  eaat  of  the  uaual    atoppiag  plaea*     A«ain  on  oroaa* 
•xaisination  this  wltneea  atated  that   ahe  aav  the  plaintiff 
after  the  aooident  lying  "about  eyes  with  the  east  line 
of  Gage  atreet,** 

we  think  it  el  ear  froj^  tht  t<»atiffiony  of   theae  / 
and  other  wltneaaee  in  the  OJH^ae  that  the  aoeiaeni  ooourred 
eaat  of  the  usual    atopping  plaoe  on  the  weat   aide  of  6age 
atreei*  and  that  on   tiie  whole  reoord  the  evldenc  e  olearly 
preponderatsain  favor  of  the  theory  of  the  defendant  that    1    ^ 
plaintiff   auatained  her  injuriea  by  atteisptlag  to  alight       \ 
from  the  street  oar  before  it  had  ooa^  to  a  full    atop,  > 

Instruetlena  Moa.  1,   2,   3*  end  5.   were  glTen 
to  the  Jury  at  the  requeet  of  the  defendant.      In  struct xen 
Ho.  1   told  the  jury  that  the  burden  reated  upon  the  plain* 
tiff  cf  proYing,  by  a  preponderance  of   the  eyldence,   that 
the  accident  waa  cauaed  by  r®»»Bon  of  the  all<^ed  negliKenee 
of   toe  defendsTit  in   atwrting  the  atreet  oar  «hile  plaintiff 
«aa  attempting  to  alijiijlit  therefroj^,   and  taat  if  plaintiff 
had  failed  in  proving  thla  allegntion  of  her  declaration 
that  the  oar  <ifaa  ao  atarted  by  defenaaiai,   uo  recovery 
oeuld  be  had  against  the  defendant. 

Instruct  ion  ^lo.  Z  informed  the  Jury  that  if 
the  plaintiff  attempted  to  get  off   tiae  car  before  it   reached 
a  regular  atopping  place  at  36th  atreet  and  Oage  atreet, 
and  ahile  it  waa  alowing  down  and  in  motion,    ahe  could  not 
recover  sgpilnat   the  defendant. 
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iBitructlon  f;o.  3  informed  tli«  Jury  that  if 
tl3i«  pl&lntiff  did  not  fall  fr«s  the  eeur  vhil  e  In  tbc  f^ot  of 
aligXitiag  th^^refrcm  f^cn  it  vns  stopped  and  stmiding  still, 
liut  "vrhilQ  it  vAB  in  Kotion,**   tbes  pXaiatiff  oould  not  re- 
ccv«r, 

Inatruoticc  !-o,   5  told  th«  Jury  that  a  «tr««t 
eax  company  was  not  en  insurer  of  the  nbeol .^te  safnty  of 
paeoengtrre,   anc  that  it  wae  aot  th^  duty  of  th«  eofRpwiy  to 
protect  ita  paaaengare  «gftln.?;t  the  eoneequences  of  re.-^otet 
ucuauel   or  unexf^cted  ccnduot  an  their  pajrt  vh.leh  could 
not  fee  fey©»c*K,   etc,«  "by  the  exerciae  of  th«  higbieet  de- 
gree of  care  <isri9i3t9Rt  viith  the  praetieal  operation  of  tixe 
o©3pa.ny»a  buulnjsas,   etc,     Tliia  correct  etateaient  ef  the 
laer  is  fallowed  in  the  instruct ioa  by  «  direetioa  to  the 
jury  that,   if   the  Jury  b'.aieYed  taat   tii*  ear  i«  sjueetion 
ha4  uot  oome  to  a  otop  &t  the  tiiae  of  the  aceident  in 
question,   nni  th-nt   the  plaintiff  atepped  therefroa  while  it 
vaa  in  mot  ion,   ;<nd  that    2ueh  conduct  on  her  v>ajrt  i«s  ttn» 
aeuiil  anci  could  not  bs  fereooen,   ate,,   then  the  failure  of 
the  defendant  to  prevent   the  accident  oould  not  to*  held  to 
he  negligence  oa  ita  part, 

thla  practice  freely  iadulged  by  trial  oottrta 
la  giving  instructions  euch  ae  are  here  ccapl»i»ed  of  baa 
teeen  frequ  ntly  criticised  Ly  courtss  cf  review.     The  in*        , 
etxacticae  rej;-ef.tediy  cell   ihv  attentiec  &f  the  jury  to  the 
fact  that    A    the  jlaintiff  hud  «tt€apted  to  alight  from  a 
oar  viilF.   It  ??at   in  aiction,   or   tiiile  it  ■j.^.b  sloviog  deen, 
8h«-  «cul6  Bct  recover  against  the  defendant,      it  was  the 
duty  of  the  court  to  flainly  inforrt:  the  jury  that   thie  fact 
was  a  ^riflterial    itjeue  In   the  cnoe  end  tc   tell   the  jury  that 
If  plaintiff  had  failed  by  proper  proof  to  ©stabliwh  her 
ease  with  reference  thereto,   thpn  Rhe  cavil d  net  recover,  hut 
the  court  was  not  authorised  for  this  reason  to  rolterato 
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«  warning  that  plaintiff  eould  n*t  r«eoT«r  if  she  h&4  net 

sustained  the  biurdfcn  whieh  th«  lav  oast  upon  her  with  ref* 
erenco  to  her  oonduet  at  and  i  .t%  h^tot^  the  tiai«  of  the 
occurrence  of   Uxe  accident.      In   these  inatruotione  the  Jury 
were  told  in  Yaryiofi  fox-jue  tiiat  if  the  plaintiff  alighted 
trot&  the  ear  while  it  was  in  motion  she  oould  not  rAoover* 

i"  Hlckiey  v.  £,  £,  ^,   C£,»   148   111.    App,   21&, 
it   Isit   said: 

•The  Jurors  aaist  hawe  imderatood  and  tauten 

for  fex&iitcci   tu»v   teif  cauit  a-feont    icaething   wrien   ao  ia» 
etructing  then  repeatedly,     Stephaels  by  freauent  r«c«ti- 
tion.   fcv&ia  of  a  purtioiilar,   properly  gi?«n  fropoaltioa, 
is  Ob  J  emotionable," 

(Th*ele  ▼.  Ketzel,   1R4   111,   A«p,   653.) 

~J9  do  not  re^^ard  this  ease  ts»  o1  oee  nxon 
its  facts.     On  the  merits  of  the  ease  the  Terdlot  ef  the 
Jiury  appeara  to  have  been  correct,   ?*nd  while  It  ti&b  error, 
ns  indicated, to  repeat  and  aA|>hasise  in   ei^yeral  iniEttruationB 
the  position  of  one  of  the  prtrties  to  the  suit  with  ref«renoe 
to  a  maberial   isaue,    the  error  was  not  so  serious  as  to  eause 
a  reversal  of   the  Judgment. 

It  is  also  insisted  that  the  eourt  erred  in 
perfflittlng  ©riO.  proof  of  tn«  eubstanoe  of  a  stateisent  made 
by  a  witness  a  few  days  after  the  aoeldent  ooourred  in 
support  of   testisaeny  given  by  him  en  his   direct   exaf«in:^tion. 
While  we  think  there  1«  aiueh  foree  in  the  eontention  of 
counsel  for  plaintiff  with  reference  to  thie  cuention,  we 
are  of  the  opinion  that  the  ndwipsipn  of  this  evidence  was 
not  such  error  «s  would  ssaterlelly  aff «ot  the  verdict  of 
the  Jury. 

Hflkiere,  «|)©n  ar.  exarvdnation  ef  all   the  evi« 

denoe  edsitted  in  a  eariite,   it  appears  that   the  verdict  of 
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th«  Jury  1b  Just,  a  judgment  founded  thereon  will  not  be 
disturbed  because  of  error  occurring  in  the  trial  wnere 
the  record  affiimatively  shows  that  the  error  was  not 
prejudicial  and  did  not  affect  the  merits  of  the  cuuee. 
The  Verdict  cf  the  Jury  in  the  case  at  bar  appears  to 
have  been  tiic  only  one  possible  under  the  evidence. 

sVDGum'S  appihw:ed. 
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KH.   JU^TICS  aSV3Bll  JOKLiVKSBa  tliE  Oi'lNIOK  OF  7KE  COURT, 

A  petltioo  tor  a  writ  of  ttaBdttJfius  was  filed  in 
th«  Cireult  Court  tt  C(»ok  County*   Geor^v  w'^.    iillllaas,    re- 
lator,  e^erainBt   th«  r«»pond«nta,    in  vdiioJa  petition   th«  f^" 
later  souf^ht  to  oowp*!   respondents  to  removs  ashes  from  his 
27  a|^Rrt<s«nt  buil<*liBg  without  cost  or  expsnes  to  relator, 
•xcept  as  he  had  eontributed  to   th«  general  funds  of  the 
City  of  ChioaKO,   out  of  «lxieh  was  appropriated  en  l;areh 
16,  li<^16,   a  sun  for  the  remoTal   of  ashes,   garhaKe,    ^te., 
froa  *residcntal  property," 

A  <3fen«rf».l    demurrer  sw.e  filed  hy  respondents 
to  the  petition  »s  amended.     The  trial   court  sustained 
the  demurrer  and  disaiissed  the  petition,   and  the  petitioner 
brings  the  ease  here  by  appeal  for  reriev. 

Seetions  992,   9^fi,   996,   997,    996  and  1000  of 
the  ^unio>pal  cede  of  the  City  of  Chioasc  are  general  or* 
dinanoes  whioh  relate  to  the  ears  and  reotaYal  of  ashes  end 
garbaee  from  prirate  property  in  the  City  ef  Chioa«o. 

in  the  brief  filed  by  ecunael  for  petitioner 

it  i»  stated  • 

"In  the  judgment  of  relator  tJie  aieterial  point 
in  this  case  ia   »   construction  of   the  proriso   to  See- 
tiOB  lOGO  in  conneotion  with  3eotien  995  of  the  eode. 
^    .f        He  elains   that  hie  property  falls  within    section  998  end 
uu^V       that  he  is  renewed  from   reK«ving  hia  oisn  ashes  by  force 
ef   the  proviso   to    :)eotion  looo  and  that   resrondents  are 
legally  bound  to   retrove  his  ashes  preoiaely  as   they  are 
nNMwin^  ashes  frost  other  residental  property." 
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3tetlon«  9y9  »nd  1000  of  the  kuunleipsi  Ced« 
of  Chicago  Kxe  as  followo: 

*995.     V««selB  for  Oftrbn^;*,   Aohoo.    etc,}      It 
•hall  he  the  duty  of  every  o^mer  or  hie  ."^i^ent  or  oceu* 
pant   cf  Rr.y  bouee,   bulldlnp,    flat,    apartment  or  teae- 
nent  iii   the  city  of  Chicago  ^ere  persene  reside,   board 
or  lodt,€»   ojr  iriiere  nnimal    or  ye^sr^tabXe  fco<J   i«  prepared 
or  eerred,   ffnd  which  is  a  private  residenoe,    to  provide 
for     uoh  houee*   building,   flat,   a^arttnent  or  tenement, 
and  at  all    tiaea  to  niaintais   in  rcoA  order  and  repair  a 
eep«r»t<»  yeesel    or  v^esele  fi?r  f^arbapie,   and  a  B«»pftrate 
veaeel   or  yeeselo  for  ashee  .«.nd  sriaoellnneous  waste,   of 
the  far<t<»rlal  ,  con^truotion  f«nd  crijmolty  prescribed   in 
section  996  of  thie  article,    wnd  in  nunber  proportioned 
ae  follows: 

"T'or  Ktery  Jiouse  or  bunding  oth^sr  than  flat, 
apartment   or  tcr.era'iint  building  cne  veeael  fcr  garbnge 
•ad  one  veesel   for  ashes  and  nisoellaneous  vmste. 

■For  every  flat,   aportjiient   or  tencn<'nt 
building,   rne  of  each  sueii  veesels  for  each  floor,   flat, 
apartiucnt  or  story  of   »>u&a  building;    nno  if   such  floor, 
flat,   apartment   or   atory  is  occupied  by  juore  than  five 
persons,    Uisu  on&  of   each  Buci^i  vessels  lor  e&oh  addi- 
tien*l  five  occupants* 

«•♦•«■*♦«       *#*'(i 

•lOOO,      JUspoaition  of  Ashes.)      It   shall  be 
the  duty  of  every  person,  firic  or  ccricration  occupying, 
operating  or  eontrolllng  ^jny  building  Or  portion   th«r«» 
of,    in   the  Citi''  ol  Cixic^o,    which   is  heated  by  sit«*aui, 
hot  air  or  hot  water,   or  in  or  about  ^v^hich  oooibustibict 
are  ueed  or  ashes  produced,    to  keep  in  or  about   such 
building  n^Xl   ashes,    oinders,   and  other  waste  arising 
from  combuatioa  and  5»rooluoed  Iherfein,   tmd  t©  rujuove  or 
oauee  to  be  removed  the  same  frooi  the  said  proi^ii&es  at 
hi  a,  h(tT  or  its  own   ex£>ense,   at   suci;.  t;iis«!S  and   in   such 
ffianner  as   the  eeamiseioner  of  public   works  may    Ureet; 
and  not  to  use  in   oonnection  ^ith   said  building  or  por- 
tion thereof  any  vessel  for  /ishes  and  aiseeXlaneouft  #aste 
provided  for  dmsestic  uae, 

•provided  this   seetion   shall   not  apply  to  «^ny 
ease  where  a  y«?a»el   or   veasels  fcr  MiJihes  nro  raouired  by 
the  ](»rovi«>ions   of   seetion  996  of   thie  article,   nor  apyly 
to  any  building  containing  leas   than  five  flats," 

Section  99S  above  set  out  provides  that  the 

owner  or  controller  of  any  building  wher*  persons  r^jside, 

beard  or  lod^e,   eto.,    siiall   provide  for  Uie  eooupants  of 

sueh  building  separate  vessels  for  the  reception  of  garbag* 

and  for  ashes  and  lalseellaneous  waste,    etc.,   and  for   th« 

nanner  and  the  place  where  such  vessels  are  to  be  Maintained 

and  kept. 
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d*«tioa  l&oo  aboTe  set  out  4o«s  not  rtquirc 
Ikli*  aeanl«tioa«v  oi'  iutillo  ^otk*  to  reaove  ashtts  from 
liulldJLxiga.      It  d<}«a,  jaov«v«3r,   r«qaiT«   ti^ie  o  mers  of  oallA» 
inga  a««teJ  by   at^eaiA,  hot  titir  ox>  iaot   «at«r  to   r<iffiov9  all 
«ah«a  producod  la   atteii  buil41n(|a» 

iiootioa  9!I5  donlo  with  all  building*  uaod  for 
rtaidotital  ipurpoaea,     3«otie«  loOO  r«f«r»  «p«aifioally  to 
buildings  jaoiAted  by  «team,   bet  air  or  aot  #ai?r,      .i«otioa 
S95  d«al8  wltu  tko  quoatien  of  k«tpln|(  *ii.nA  dopoalting 
aahea  on   th«  {^ro^.iaoa.     Sootlon  1000  i»roTl(loa  for  tho  ro* 
noval   of  Aisufa,   eto.«    jTrs^?:  »   aipeolflod  o1a»«  of  buiidlnga. 
The  iproTiao   oxe'iadoa  frons   the  op«r«».t.i©n  cf  iiftotton  ICOO  any 
building  containing;  le«a   tistan  fivo  fl»to. 

It  id  inaistadt  how«iror«   that   rolater'a  built^* 
inc  ooAoa  wituin  tHat  par%  &f   Ui«  provlae  wiiieii     providos 
tlxat  *thia  aeotion  aoall  not  apply  to  amy  oaao  wiiere  a  Tea* 
ael  or  voaaola  for  aahoa  aro  roquired  by   tJao  proviaioaa  of 
sootion  9^S  of   this  Rrtlelv,"   an^  tnat  he   in   tneroby  ro* 
lioYod  from  ro»>07i.ng  aahoa  from  his  bxiildin^  at  hia  own  ex* 
ponao*     ?h«  orduaanooa  do  not   roquir*  th«  joianicipality  to 
rernoTO  aanea  trortx  a  building  auoh  fito  that  o«n«d  by  relator; 
neither  by  Seetioa  1000  nor  by  any  ether  erdinftnee  to  wnioh 
our  attention  haa  boon  dirooted  isaa  the  City  asiSMjaed  the 
duty  of  r«moTiag  aahea  frcwa  such  buildings.     The  o.rdinp.noa 
exproaaly  prorldoa  that  the  o^era  of   steam  heated  build- 
ingo  air»:iX«r  to  the  one  la  queation  ahall    r«Bi0Ye  tho  aahea 
therefrom  and  at  their  o^m  axpenao.  and  whaxoTor  ma.y  bO  tlia 
effflot  of  the  jproyiae  to  Aeotion  lOuO,   it   did  not  by  ita 
langaa«j;a  iaipeao  upon  tho  City  the  daty  of  romo7iag  aahea 
from  relator* a  bxdlding. 

The  laat  olnuao  of  the  proTiao  diatinguiahat 
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b«tira»n  buildtags  oontalnini;  l9«s  tiam  five  flats  and  tkoM 
«f  fift  flata  er  mora,     ?h«  firtl  clause  of  the  proTiso  ««• 
elud««  frost  th«  operation  of  tho  ordintmos  any  caao  -r^tttro 
▼ossole  for  R3h««  aro  r#qxiir«d  by  Section  995.     To  pivo  the 
effect   to   the  flret  clause  insisted  upon  by  relator  would 
render  the  last  oleiuse  ne^/iinglese  fes  Section  995  refers   t,o 
•very  ease  ndiere  a  Tessel   is   required  by  that  section.      >.viiile| 
the  erdinanoes  In  question  are  net  free  fros  anbiguity,   we 
are  inclined  to  the  view  that  it  was  inter<d«d  by  thsir  «n* 
aotment  tc   diatlnicuish  between  bulldingi»  containing  large 
heatinf:  vlActs  and  these  containing  smaller  plants  er 
etiicia  er?  otnerwiee  heated* 

It  i3  insisted  en  behslf  cf  respondents  that 
the  {question  r»leed  by  counsel  for  pe^titioner  is  definiteljr 
decided  by  the  kiapreace  Geurt  in   the  case  ot  The  l  gc^ple  ex 
rel.   tilliffMs^  -gebatgr  ▼».   ?hj?  "itv  of  ':  hi  cage   gt   al^. ,   S77   III, 
394,         ?hat  oAse   inv:>,lved  a  construct  ion  ef    '.eotion  ICOO  of 
tfeie  Kunicipal  Code  referred  te,   and  notwithstaT^  ling  that  it 
le  urged  htre  thrtt  th<»  question  whieh  the  ^uiDrejne  Court  <le« 
eided  wes  not  properly  bjjfore  it,   we   think  the  deoisien  is 
conclusive  of  the  £].<9terial   question  presented  on  benalf  ef 
the  petitioner. 

in  the   .jiebater  case  gapra  the  court   s.^idt 

*It  is  not  eontroTorted  that   the  duty  of  reriioT* 
iKg  ash»8  fvoa  buildings  waere   Liie/  art    pruducecl   reets  i,.^,^ 

"PTim&TiXy  upon   the  o^mer  or  oooupant,      ^Vhile   the  oitv  fisay,/  J> 
we   thiinic,   by  Bv*prop"i'-^te  l«i^isl«tio«»   vcluntorily  eet-ufae 
that   duty  and  roli«?ve   the  ovmer  of   the  burden,    it  cirtn'iot 
bci   coi^;rtil   d  to    di"    so.      .'h©  oity   council    of    ihe   city   of 
Chicago  has  legi slated  upon  tliis  subjeot  by  ordinance,   the 
sections  ef  ^.iiich  hnvinj;  any  bearing  on   thin  o-'^ae  f're   set 
out^in^ijur  fpraer^opiriioni     7hw.t  o!-d<nartce   did  nol   specif ioaXLy 
state  that   the  city   shoula  r^rttore  ftshes  froa  any  builtiing, 

but  buildin£cs.co£i^aj  lUnK  lesu   tVAan  fiTS  flats  v&re  exeni^ted 
frojn  the  requirwsent  of  section  TocO  that  the  owner  of  *an7 

building"    in    th«*  cit,v   of  chiosgo  hf^cted  by  sttma,   i.ot  air 
or  hot  water  should  at  his  ovti  expense  refsoTe  the  ashes 
thcrefroEa,      it  r.,j  peers  tc  hnre  been   the   intent  of  the 
counoil   in  Tassin^^  the  ordinance   thuit  ashes   sijould  be  re- 
moved frotr  apnrt/'if-nt  buildiTies  ccntaininB  less    then  fire 
flats  by  the  city  at  its  expense,  but  that  the  ashes  pro* 
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«iue«d  i<i  fiat  bullcUiJga  «f  flv.»  or  iUOJ?«  :ii?«rt'afflnt«  alvuld 
be  reuQOVttd  "by   tiis  o»T>er,   ani  B^fjofdin^  io  tja*  af«r««<it» 
of    th(»  V'»»;i<;ier»    var  ^-ity  h&A  havn   retrieving   tbc  ajhes  tT<m. 
building*  of  less  thiia  fiT«   flat*  and  i^ayinc;  th«  9xpnnu9 
out   of  »  tax  levied  «ind  coI"!*oi«d  for   tiiat  purjcue,      Af- 
9«llru5t't  b;)41riHBg   la  n   tlx  flat   or  atturtiaent   ouiidlnR 
hijwttjd  I'y  ateestti  ftud  ia  aot  oxoefted  fraa  tne  rr'Xi^-aiTextmt* 
of  tHe  oxOinance  tia?t    ftii*  ©*wi!?r  shall    rt^oye  th«  asihca. 
jShfttaer   tii«  ordiop-ioe  ie  vaiid  or  invsJid,   it  dosa  not 
purport   to  r<731<rTe  appellant  frajR  tb«   duty  of  rcwoTine  hl« 
asjien  »t  ilia  o^m   cjcpcnae.      'j'h*  citjj.'  !iaaia  neTer  tiieuu^ed   tiir:j 
duty  of  reuio-rin^  ashes  frees  buildings  ef  the  elaaa  of  ap» 
^yel1-«»»l;'o,   but  iias  n-touired  tJaat  duty   to  be  pfrfotrfled  by 
'the  o-iioQer*,     hecause   tiic  council  hate  p^iropristed  ajcney  to 
1><»^   ti**  «'xx-*?i»«  ef  r-?'<iOving  ash??  frofs  l-uiiaings   it  hfta 
•tewixi^d  ^y  orcUn^iiice  to   «ei-ve  in   ti^at  iagmcer   does  not   *n- 
tltlf   th«  C!:n«r  of  «.  buiiclizMi  aot  includsd  lu  the  crsi- 
oeeee  t:  e  srlt  of  raandeiRUB  to  oo«i?eX   tiie  leuniclpelity  t© 
give  ,nl*   tn'-^  sswf   wrfviue;    .?r;c    thze  is   tr-oe   f-rver   if  tt.e 
cr(^ia»nee  were  Irrialli  \5»c!?uee  of  {^lscri«iin9.tion  ©r  f-sar 
eos:»  olhtr   irasoft,      ^3if   citjT  teae  rt'f€r  r ril 'un t v ri I j  "%8»umed 
the  (^uty  of   rp-PCViRg  aabee  from  buildiQ^s  of   the  else*  of 
arptll  Rrit*e,   ftrtc   it   i«  i,iiPhrtteY-ial    *:o  a  d^clsicn  rf    thie 
o»»«  wJnetber,    in   raseijii'-  the   esdIr.«Kc'.e   y<*f erred  tc ,    the 
crLL"ci.'.    actf?d  ISfrrl'i.v   or  ill  t:j?;al2.y,      i  rosuratly   the  oj,.- 
proprloticnB  j?*«.de  pnd  taK)cj?«  ecl3ecl«d  fiT  tht*  rarcTSti   cf 
auiaou  vr»!i'«  fc*r  tha   f  ^TfOT-narioe  cf   that   i;ftryic©  fcr  'uuild- 
irfps  to  wisirb  the  ordioer.cc  »»»  inteeded  to  »pv1y»  »J?d 

Qri^v    If    thf    e3te:;:rtlC«    ■if    bui  idlv;^  S,    cf    ?.  Cits    tit;.».r'    fj-ve 
flute,    frosTi  the  rr<7ulre;a<nit  of  etcticna  JOOC  i<?»a  vcid»   ©a 
allf:fe,«d  It:   tiu   petir-icE,    Liiat    ':^\i.ll  ijot    ■.^ntltlc   s^r'-llaot 
tc    the  ^Trlt»     vjind»,-nu8  ie  »   atrictly  l«fa2    re^aredy,   and   to 
entitle  n   reiairr  tc    tue  -rtrj-t  ht  «u0t   giio'i^  a,  clear  1  e^jal 
xifitt   tc-   !♦..     Jfrorle  v,   ^loc^.,    *e3    111.    SeS;   ieojljft  T. 

?ao  :}ttpre.iiO  i;9urt  judlda  Uiai.   (.us  ^.-cri^ira  and  | 

eparatora  of   ttia^  oJi:c:<  of  uwiltUfjga  included  ixi   tfea  tanas 

«rf  oectloa  I'Jt'O  of  tus  ordlnarioea  k&Te  uc  X^gal   rig/it  to 

oecploiB  of  t>j9  prnetice  of  the  City  cf  eollectinc  fiahffs  ♦'roa 

"bv.lldi2^gR  ?int  in«Jud«d  in   the  acotion.     Tiiia  holding  fey  tho 

guprnae   Tourt  di^y^oi****,   w«  tiiink»   of  th©  qu'^stioa  preaont^d 

by  rel^t«r,     *e  f*r«  not  called  un^cin   tc    Jetfr/ain?  tiie  ralldity 

©f  the  ordin'inctea  in  qweetion,  nor  are  we  rsquireJ  to  psao 

upon   th*lr  r^^aon^ /T^off.is,      "'"he  qjostinn    ^r'fjiwnt'?").  hrzre  ia 
slmT?ly  one  of  conatmetion,   »nd  in   th«  jjippl iaat ion   of  the 

rule  of  construction  that   stntutea  and  ordlnwioea  ahotild  be  |    -^ 

ao  conatrued  aa  that  all  parte  thereof,   if  poealTsle,  may  toe    * 

(iToa  effeet,    it  ia  not  difficalt   to  deteraine  froai  ttic  lan»| 
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guage  of  the  ordinances  in  question  that  the  relator's 
building  is  not  excluded  from  the  operation  of  Section 
1000  ty   the  language  of  its  proviso. 

If  it  be  conceded  that  the  ordinances  in  ques- 
tion nre  discriminatory  or  that  they  for  any  other  reason 
are  illegal  or  unenforcible,  this  T^ould  not  entitle  the 
relator  to  the  relief  which  he  seeks.   Whatever  may  be  said 
in  ansTrer  to  the  contention  that  the  ordinances  are  dis- 
criminritory,  the  relator  la  not  entitled  of  right  to  the     i 
service  which  he  demands;  the  law  does  not  iiapose  upon  the 
respondents  the  duty  of  perforiiing  the  services  which  the   , 
relator  urges  he  is  entitled  to,  nor  does  It  appear  from 
the  petition  that  plaintiff  has  shown  any  right  to  the  per- 
fcritance  cf  such  services,   (llcGann  v.  The  leople,  194  111. 
526),   The  city  he-s  not  imposed  upon  itself  the  duty  of 
collecting  ashes  from  the  clasB  of  buildings  referred  t© 
in  ejection  1000  of  the  ordinances. 

It  is  also  insisted  i.hat  the  appropriation  or- 
dinance passed  by  the  City  council  on  iiarch  6,  1916,  and 
the  tcjc  levy  ordinf»nce  of  March  25,  1916,  required  a  per- 
formance of  the  service  which  relator  seeks.   The  appropriation 
ordinance  of  1916  provided  an  appropriation  for  the  removal 
of  ashes,  etc.,  from  reaidental  property.   The  appropriation 
ordinance  under  Sections  2  and  3  of  Article  7  of  the  Citiee 
and  Villages  Act,  relates  aolely  to  expenlitures  for  the 
purposes  specifically  set  forth  therein.   These  purposes,  as 
shown  by  the  abstract  of  record,  are  "for  the  removal  of 

ashes,"   etc.,  *  *  *  "the  maintenance  and  operation  of 
ii  dumps,"   The  tax  levy  ordinance  could  not  extend  the  mean- 

}    ing  of  the  appropriation  ordinance  so  as  to  include  expendl- 

j  tures  for  purposes  not  specified  therein. 

We  are  unable  to  find  anything  in  the  language 


TOiJaso  to   ao'.J«'i»qo  #n^  iiio-s.'i  iiaoijioxs   .ton  ui  gaibliMCf 
.&tjtv';iq  eJi  to    i^jAiraa*!  »jci*  \.cf  000 X 

Kor^   Y.«»*"  r-'J  -ti   a•o^  Ton   ,oJ   t.9ltxJrT«   si  ■-♦.rj  8o:i;T:u  lo+sisi 

,a»ofo!ail>i3  .^di  to  OOOX  aoijoe<«  xtl 
-TO  aoi^AiT  ti'tq[«Tv,  8JiJ    j.':i^a  .feed'jiitsni  t>a  r«  ax   ,t.i 

aoi:mir<i9t  r:ja  zn'^      .aionu   i^j^sL^'r  aoi.r.   soiy^ise   siiS'   'to  saaearrol 

X#ivo.j©'t    f>n-    10**^   noi.:tfcXiqoi '/qx;   iia  bebivo'^v   oXOX   "xo   »oii«ijXbio 

noiiaXiq^T'^qn  sfiT      .y.^is7/jt^£    l8i.i»bis<»i   Moi'i    ..oJ's    ^sexier,  to 

'r.mv.'i  »j-i&  ^^ft*3^8   i^on  /■  Xifon   »j>ru!rTXfcio  v,v» X  x«*   oil?     •.aqmui) 
-iba»<xx»   *buloai   o:t   tn   on   sdnKali'^'CO  aoiiiilT:iioxqrjn  inii   Jo  "iai 


©f  •itJaer  i.hcj  ey:Tr«5rrlit-J  on  os  tv.&  levy  orciaM^eeR  which 
ix:^p6i»«s  ijjpcn  the  resroot^ec^tti  tiie  duty  9t  •ollnetiiip  aahes, 
•to,,    3i  T*ai  huiliiniicfi  incXuciod  isaon^  thoBe  indicat.''d  in 
seat ion  ICOC  ef  the  ftrdinnneoe. 

Tho  J»{U'ai<r:flt  of  tii«  Uirouit  acurt  •Till  bs 
•ffirm«d. 


-» >     1'      -i^.-     I, 
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C.    B.    ALDRICH  and  C.    A,    CHANCELLOR/ 
5h  &  Chajicellor  / 
Defendants   in  Irror ,   )     Error  to 

/  ) 

vs.  /  )  Municipal  Co\irt 


trading  as  Aldrich  &  Chajicellor  / 

txTOT  , 


] 

) 
) 

0.   R\  JEFFERS,         /  i  of  Chicago. 

V       Plaintiff  in  Error.   1     _      ,  .  ,^ 

'  ^    209l,A.  143 

MR.  JUSTICE  MoSURELt"DELIVERED  THE  OPINION  OF  THE  COURT, 

By  this  writ  of  error  defendant  seeks  to  have  re- 
versed a  judgment  against  him  in  the  3^xra   of  ^735.37. 

Defeniant  contends  that  the  court  improperly  struck 
his  affidavit  of  defense  from  the  files.   However  this 
may  be,  we  cannot  consider  it,  as  this  matter  has  not  heen 
preserved  for  review  by  a  bill  of  exceptions.   It  has  been 
repeatedly  held  that  where  there  is  no  bill  of  exceptions, 
a  motion  to  strike,  and  the  decision  of  the  court  thereon, 
do  not  become  a  part  of  the  record,  and  it  will  be  pre- 
8\imed  that  the  action  of  the  court  was  correct.   Among 
the  cases  so  holding  are  Reed  v.  Home ,  73  111.  598;  Fan- 
ning V.  Ruasell,  81  111.  398;  Gaynor  v,  Hibernia  Savings 
Bank,  166  111.  577;  Mann  v.  Brown,  263  111.  394;  Jones  v. 
Roberts ,  188  111.  App.  609;  Sheppard-Strassheim  Co.  v, 
George  Nickas  et  al.  ,  Gen.  No.  S3915  ,  this  court,  opinion 
filed  October  9,  1917.   As  this  is  the  only  matter  pre- 
sented to  us  tocc   consideration,  in  accordance  with  the 
decisions  in  these  cases  the  judgment  must  be  affirmed. 

AFFIRMED. 
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Srror  to 

Clroult  court, 
FBRiJ  B^lCLLilEflSiiO ,   CJ|f;>JajLB3  /^        )  Cook  County. 


■BRiJ  B^lCLLilEflaiiO,   ciu^JSLBa    /       ) 
3CHLJ2YKii,  \  /  ) 


at 
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i.    o  ilx  e 
Mil.   JUiiTIUB  MeSUKJS^Y  i>£LIV£ii£i>  fH&  OPISIOS  OJ^*   im.  COUii?. 

PXalBtiff  broujjht  suit  to  reoover  dumagres  for  par- 
eooaJk  injiixiea.       Upon  tiie   trl^u.  tixe  faots  «er«  8ti|>iLiat«&, 
s-nd  thereupon  tua  oouxt  instruoted   tue   Jiury  to  rind  the 
dcXeudunts  not  guiltj,  and  Ja%i&3nt  k&is  entered  upon  this 
Terdiot.       ^x&lntlii   bjr  this  writ  uf  error  Bee^^e  \.^  have 
tiiis   Judgment  reverse  i. 

It  u]pearti   .rom  the  stipulation  of  f&cta  that 
plaintiff  at  the  time  of  the  aocident  was  a  building  in> 
apeetor  emplu/e<l  by  the  City  of  tijaioa^o,  and  that  the 
deforidiintBeCKlexiJberg  Vras  the  oyner  of  land  in  Chlcsgo 
upon  wxiioh  »_buij.dln^  was  in^proceaa  of  erection;     that 
the  defendant  Johloyer  was  a  mason  oontr&otor  and  engaged 
by  Becjclenberg  to  do  the  exoavating  and  EiaBon  vrork  in 
oonneution  with  the  baixding.         ^  oontraotor,  ^.  C.  U<ulaney, 
had  the  oontraot  for  the  floora  In  the  building;     ^e  was 
originally  oade  n  party  defend^mt  bat  was  dJiBaisaad  beXore 
the  o&se  waa  tried.       She  building  was  intended  to  be  ussd 
as  a  tneater  boixdiiig,  on  the  oorner  of  xif^.l6ted  street  &nd 
56th  bouleTard.       Xhe  pub).ie  entrance  and  passageway  was 
from  iittlsted  street;     this  entrt^nce  wao   te;:aporarily  bojirded 
up.       Under  thle  entrance  a  baseuient  exoayation  had  been 
aade  by  Sohleyer;     nu  floor  had  beei.  laid  in  this  entrance 
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aaA  j^MiB&^eway  oovering  tht  exoHT&tlon*       In  tMa  dutrnnoe 

tJ&^re  t^ipor&rlXjT  «.w&itl£ig  tho  axrlT&l  oi'  permaztont  lixitels* 
The  pressuoe  o£  theiso  wooden  lintels  nt  the  tiiue  ui'  the  &0- 
oldent,  t^&nw^ry  iid,  JL91b,  ^iis  in  viultai&n  uir  the  buii-ding 
urdixianoes  uf  tne  Olt^  of  Chloage*       Frlor  to  this  time 
pi»iintil'i'  had  viuitod  \,si&  preaiftea  and,  obadrvijig  the  vvuoden 
lintels,  had  inotruuted  the  defendant  to  reEiOTe  thmi  £aid 
inaert  iireprofif  lxtit«XJB  in  &a«»ord&a&e  «s<ith  the  proyieions 
o£  trie  haiidin^  uidinunoes}     oud  on  tae  (.a;^*  ci  the  uuuldent 
ag&in  visiteu  the  premiBee  :tur  the  purpose  yt  ascertaining 
whether  or  not  Mic  In^truati^na  h^d  been  followed*       Upon 
the  ooob-aion  02:  thia  Tiait  the  pl)^inti£f  used  im>>thcr  i&eana 
q£  entrance  into  xh@  huii.din^,  ou^iug  in  frdm  the  eiley, 
pe^sing  iri^iTou/h  tne  Huditorium  &nd  tunardu  tm  ontr&nce  and 
paaeft^ewa/*       *^&  ne  tttta^pted  ta  enter  the  p&asagewity,   apon 
whioh  thore  was  no  irioorine;,   a©  Xeil  *..iw  tae  ■fauaeiiient,   ra- 
eeivint-:  ^h&  Inj-ories  lor  wiiioh  thia  suit  ie  or«rfi»^ht,       2hi« 
accident  happened  uboiit  &  ur  4^;^  in  tx^c  afternoon,  imd  %h» 
outranoe  and  pasaai^ewi^iy  &t  ian  place  <.<x'  the  aaoidont  vm^a 
daric  and  oould  not  be  seen  hj  tixe  plain i<ifi  without  the 
aeslstnnoe  ot  artificial  li^:;ai,  ij^ud  ^.^ere  w&a  no  cortiilcial 
light  there  ur  in  i.ny  ..v*iar  portion  01'  tiiei  building  fchTijugh 
wnioh  he  pftaaed*      He  w^a  alone  at  the   ^iae,  w&licing-  along 
sloviy,   toelin^  his  way*       i'he  diat^nce  iron  where  he  entered 
the  hiiilding;  to  where  he  fell  w&e  abi^ut  liiiO  feet,  und  to 
re&oh  the  latter  point  he  want  tiuroiagh  tixe  l&r^*e,  dtiriL 
audituritzm  room  in  ita  unf  ini&he  ^  condition*       it  ioi-iher 
sppafirs  that  prior  tu  \,tA&  accident  plaintiff  hisid  not  been 
iB  a&id  entrance  und  p&aa&£;efr&y,   imt  had  e  i^ained  the  JLintele 
along  tne  aide  tnoreoi  Iroea  ubOTe  by  looxin^  dovvn  iiito  the 
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passageway;     th&t  ths  flooring  in  the  ontranca  h&d  not  been 
put  in  by  the  euntr^otor  M&X&ney  at  the  time  qX  the  aooi- 
dent  but  the  sp&ae  had  been  leXt  open  I'or  the  sub  sequent 
in8tHlXiciti<;>n  tit  pipes  &nd  inaehinery  to  be  use     in  the  build* 
in^  in  oomieation  with  the  heuting  plant* 

^-o  ounaiderb-tiouB  le&d  us  to  oonolttde  th&t  the 
aetion  ol  the  triax  oourt  in  instructing  the  jury  as  ims 
done  mt^B  proper.       lirat,  plaintiii  w&s  u.  iloenaee,  entering 
by  penaiesion  only,   to  wnoia  Beo^lenberg  owed  no  duty  Kheit- 
•ver  ezoept  to  refarttin  tv^m  wiiiulxy  injuring  iiia.     applying 
to  the  X&cte  before  us  ^^hat  vms  mtiik  in  0  lbs  on  ▼•  i.eona.rd. 
I4d  lll«  XQHt  pl£LintiJ:x  entered  the  building  under  a  xicen^e 
given  by  law  and  in  no  vfiftty  emanating  frum  tu&  defendant; 
plaintiff  wuttld  ly&ve  right  of  entry  even  if  the  o'wnex  hMd 
forbidden  it«       Under  sueh  airouiastanoes  the  cv^ner  assxuaea 
no  duty  to  the  licensee  except  to  rsi'r&in  from  wilful  or 
injtiriuaa  e-ots,  and  the  licensee  oauiiot  leooyer  dan^ages  for 
injuries  oaueed  by  pitfalls  suoh  &8  tnl&  tvtta;     "h^  ^toes  there 
at  hie  o«n  risJi.,  and  enjoys  tue  xicense  subject  to  its  oon- 
oomitant  perils*"       Xo  the  earae  efleot  i»  CiuBey  v.  ^.Aajap. 
S34  111.   ^bO.       I'hese  cons  idem  tioris  apply  to  Ii9CjiJ.enberg, 
the  of^ner.       We  du  not  see  ho\f»  under  axgr  oonsider^tion, 
it  ouuld  ue  said  that  ^iehleyer,   viie  sutison  oontraotor,  o^eved 
any  duty  to  plaintiff  except  to  rcsfrain  from  infliotir^ 
wilful  ii;jury. 

I'he  aeound  ground  Xor  our  oonolu.<?ioA  is  thc^t  xuider 
Um  fekota  and  ciroua!? tti.no es  we  ore  of  tae  opinion  that 
plaintiff  was  guilty  of  oon  v^ributory  negrlig^noe  ^hioh 
eauaed  tae  aooident,  and  hence  ie  nut  entitled  to  reoover. 
We  are  01'   tae  opinion  that  all  re&Bonable  sinds  would  ag^^ee 
that  it  was  negligence  -wr  firtyona  to  ^.iro-po  iJia  way  in  the 
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durjuiesB  through  a  buildijig  in  ciuurss  of  erection,  Xnlo  & 
p&B»agew<iLy  through  v^hioh  he  bad  not   be. ore  ^axJced  and  whloh 
irora  preTlout3  obaorratlon  n9  j^new  was  deTuld  oi   iloorin^. 
Under  euaa  clronoisUmtteB  it  Hxtoxd  be  &  laiittor  or  ^vunder  if 
plaintiff  did  no.    meet  Kith  &n  aocident*       .among  the  oaeos 
'  supporting  this  view,  iuToiriag  oiroumatanoea  very  siciiiwp 
to  ti:k08e  here  present,  are  L^entley  t  Gervii^  "?•  lovorooic. 
10&  iix.  App,  Xu6;     iieide.  ▼•  Jchubor t .  ioo  i-il»  ^vpp«  i>b65 
Jauter  t«  iiinde>  i8S  lii,  -app,   415;     xiarfow  v,    ^fhe  l-uir. 
im  ill.  ^xpp*   666* 

For  tno  reusoQB  above  expreeeed  we  hold  th^t  there 
wae  no  error  in  lue  peremptory  i/t  traction  giren  oy  the 
trial  court  and  the-t   ti*e  jud^ent  should  be  al'iirtried. 
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At  A  prior  tern  of  %ia.xa  cts^art  w«  fiXed  aa  oplnloo 
in  thia  euu»e  (rtportaa  in  Vol*  203  111.  App,   416}  r«ysnlae 
•a  lat«rlocuter7  injunetivn  that  had  b«4»  «at«r«d  on  tiio 
^iXl  of  eoapX&ijat,   tlie  aaswer  and  oortain  affldavitfl, 
r«8tralnin«{  dof«:id«nt  llOBtn«r  froa  proaoctttlag  a  ferciblc 
d«tain6r  suit*     Aft«r  saoh  r^YersaJl  the  bill  was  ajcRended  «Qd 
a  g<m«ral   demurrer  thereto  austaiaed*       This  appeal  is  from 
tk«  ordor  auataiaiag  oaid  deipaunrer  and  dianioainoS  th«  l>ilX    _ 
for  want  of  «qttity«   end  xsoreXy  prosontc  the  <iu«9ti(m  idiether 
tko  aawadooumt  ehangod  th«  eharf<ct«r  of  tjte  bill  so  aa  to 
prosMBi  a  oaao  for  oqui table  r«Xief* 

The  right  to  ouoh  relief  io  prediooted  on  the 
cXaiA  of  an  equitabXo  esti^peX,   the  otoontial  elements  of 
whioh,   «e  hold  in  s«id  opinion,   are  not  f otjnd    isx  the  original 
hill,     ^e  thore  said  th&t  the  eXain  of  an  equitahle  esteppoX 
rested,  not  on  anything  said  or  done  by  defendant  Sostaor 
which  adsXod  or  iaduoed  coB^lainant  to  ehange  its  position  to 
its  detrinent,  nor  any  privity  of  contract  or  relatienohip 
hotwocm  th«B,  hut  nalBly  cm  the  cireiMntaBOoo  that  prior  to 
Maroh  X,  X9X6,  &t  a  tiao  idu»n  Kostner  had  nteroXy  a  contraot 
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t«  imreh&ne  the  renl  ••t»t«  la  qtt«»tl<m  thai  wtM  n^rer  etn* 

sununatttd,   and  «h«n  h«  had  ao  legal  ar  eeptltfthX*  titla  thereto, 
he  aslcod  the  president  of  eoaplalnant,    vMeh  hold  the  prenlooo 
tmder  a  lease  exiplrlag  ^eptemher  ZO,   1916,  bat  giving  an  eptien 
until  Marolii  1,   1916  for  an  extenaloa  thereof,   ehether  e«n» 
plaiaant  iatcafided  to  exoroise  sueh  gpti(NCi,   and  on  being  laformed 
that  it  did,   attempted  to  purohaao  its  iaterest  in  the  leaso| 
aMd  that  later  cm  laj  1,   1916,   the  lessor  deeded  the  property 
to  one  Hothsi child,  nho  on  the  sai^e  day  executed  a  ninetynitto 
year  lease  thereof  to  Hostner  sahjeet  to  eosq^lainant*s  lease* 
the  aB«adaoat  nerely  iatrodueed  the  additional  la«t  th»t  ^  the 
sasM  day  that  S^oetner  soeored  the  aia&iy<*nine  yeur  le&ce,  ho 
also  obtained  an  asaignaiMat  of  the  lesidor*6  iateret^t  in  o«ai* 
plainaat*a  lease* 

It  doea  not  appear  froa  the  asM»nd«d  bilx,   oonstrued 
at  it  aautt  ho  atoet  strongly  again^it  the  piJBader,   tii&t  Sostner 
over  eansutsmated  his  oontraot  to  purohase,   or  that  eeasplainaat 
ever  exereiood  its  option  before  S&roh  2,   191^,   or  that  «•»• 
plainant*s  lessor  erer  re&ogaised  coiftplainant*ii   right  to  ex* 
ereise  sueh  option  after  iiaroh  1,   1916  or  ever  aot^uieooed  la 
ooaplainant *  8  belated  aotioe  of  its  exereise  of  aueh  option 
CMtaiaod  in  its  ple&ded  letter  of  &&roh  ?,   1916. 

It  is  ergaed  in  of feet  thut  if,   a&  ve  held,  no 
fririty  of  contract  or  relationship  arose  froa  the  cireuaetaneea 
fleaded  in  the  original  bill,   it  did  arise  when  i>ViCiki  circQ>i» 
stanees  are  eonsidered  with  the  additional  fact  pleaded  la  the 
oBoadaont*     vo  fail  to  see  thtit  suoh  assignxoent  hoi^.  any  logioal 
connect  1  en  with  the  preceding  cirottsastancos,   ar  that  it  i^.aTo 
to  thoa  «ay  eolor  ehereby  they  poeeessod  a  different  eig> 
nificenoe  than  ^fn  tahan  alone. 
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At  a»»t  tke  »s»lgBmmi  aerely  put  Ktatnttr  la  th* 
iMteor^s  Ah««i»  Ht  a  tiae  vh«n  th«  i&tt«r  was  uad«r  no  •'fcliga* 
tim  to  «xt«nd  th«  l«&s€!,   39   tli&t   if  there  vac  no  preTioun 
privity  of   contraftt  or  roXfttidn«hlp  l>«t«ecn  Kceiner  and 
eoRpininaat  than  he  was  aot  obliged  to  grant  tho  axteneloa 
cloiaaoci,      «r]Mt  wsio  said  la  our  ethor  Ofplnlon  is  thRr<3f«re  as 
«f>?lioablo  to  the  snandod  as  to  the  orlgiauX  ^111  md  neod  not 
1>o  ropeeted*     The  order  vilX  bo  affiraod* 
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T«.  \  j   /  MUNICIPAL   COUHT 

/  OF   CHICAGO. 

PAUL  Gi'JiARIJT,  \  A 


MR,  PRSSIDING  JUSTICE  BA1IHB3 
D^IVjiRii;X>  TliE  QPIUXQN    OP  THS   COURT. 


Appellee  brought   suit   against  appellant  as 
guarantor  of   a  note  given  to   it   as  payee  by  Frank  S.  Bartzen, 
Peter  Bartzen   and  Peter  Bartzen,    Jr.   the  makers.     There  was 
a  directed  verdict   for   appellee  and   the   controllins  question 
is  whether  there  was   any  evidence  tending   to   establish  the 
defenses  pleaded. 

The  final   amended  affidavit  of  merits  set  up   two 
defenses,    want   of   consideration   and  a  surrender   of  security 
by  plaintiff   that   operated  to  release  defendant  from  his 
guaranty.     There  was  no  attempt   to  prove  the  former  defense. 

The  main  facts  shown  by  tindisputed   evidence  are 
as  follows:      Some  time  prior  to  December,    1910  Prank  S. 
Bartsen   opened  an   account  with  the  plaintiff  bank.     At   that 
time  he  had  been  extended  a  credit   of    016/^00     which  was 
evidenced  by  notes   and  endorsements  of  the  makers   of  the 
note   in  question.     Ihis   credit  was   increased  ,H0O0  on  their 
giving  an  additional  note  for   that   sum,   beux^ing  t}ie  guaranty 
of   defendant.     The  note  was   dated  Dec.   17,    1910  and  renewed 
from  time  to  time  up  to  Nov.    1,    1912  irtien   it  was   again  re- 
newed by  the  note   in  question.      In  April,    1912  the  bank 
calling  for  further   security,   Peter  Bartzen,    Jr.  gave  his 
individual  note  for    >18,000  secured  by  a  trust  deed  of   certain 
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lots,    dated  April  26,    1912.     The  inedbtedness  at  that   time 
amounted  to  little  oyer  ^17, '^00,    and  four  daya   later  the 
notes   covering  the  same  were  renewed,    one  for   113,097.95, 
and  one  for  ^4000.     'ihe  former  was   in  the  ordinary  form  of 
a  collateral  note  reciting  that  the  secured  note  for   |18,000 
was  pledged  as   collateral   thereto,    and  the  other  wae   in  the 
same  form  as   that   renewed,    a  plain  note   of  hand  for  ,*4000 
making  no  reference  to   collateral,    and  "bearing  Gerhardt's 
guaranty.     There  were  frequent  renewals   of   these  notes  by 
notes   in   the   sarae  form  respectively.     The  amount   of   the  former, 
however,   wrs  reduced  hy  paymentB   from  sales   of  some   of 

said  lots  released  from  the  tirust   deed  with  plaintiff's   con- 
sent . 

The  defense  rf^lied  on  was  that   the  trust   deed  was 
given   to  secure  the  whole   indebtedness,    and   that  the  releases 
werr:  made  without   defendant*©  knowledre  or   oons^'nt,  whereby 
he  was  deprived   of  protection  plaintiff  was  obligated  to  give 
hia  and  released  fros  liability. 

Whether  there  was  such  an   obligation  depends   en 
whether  the  n   te  for  :il8,C00  was   intended  as  security  for  the 
entire  indebtedness   existing  when  it  was  given.      If  there 
was  no  evidence  reasonably   tending  to   show  such  an   intention 
then  there  was  no  basis  for  the  defense. 

The  testdmony  of  the  pwrties   to  the  trersectiOB 
for  the  security,   namely  two   of  the  ■Rartsens   pnd  the  bank's 
Bttomey,   we.s   explicit  to   the  effect   tbsit   there  was  a  distinct 
verbal  agreement  that  the  ncte  for   $18,000  snd  trup>t  deed 
securing  the  srsme  were  given  erd  taken  to  secx're  tbe  im- 
secured  debt  represented  by  the   collateral  note  *5.ncl  not  that 
guarsnteed  by  Oerhardt.     Not    only  tp.s  this      testimony  not 
directly  disputed  nor  inp)eached,    but   it  was  supported  by  the 
practically   contemporaneous   execution  of  two  notes   '-overing 
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tixe   entire  indelatednejB,    to   the  pa^'aeiit   of   only  one  of  whicii 
was  tile  Bicurity  axpreaaly  pledged  us  afor;j3aid.      -Jeftindant 
was  not  a  party   lo  the  arra;igeiaeat  arid  had  no  imowlelge  of 
tha  gilding  of   *aid  ajcurity  until  after  he  guiiranteed  the 
note   3ued  on. 

There  waa  direct  undisputed  proof , therefore,    of  an 
intsnt   to   applj   the  additional  security   only  to  the  unsecured 
part  of   the  deist   to  tne   oanjc,   unless  tha  'bank  should   subse- 
quently fiiid,    as   does  not   appear   it  did,    that  Gerhardt  was 
not  responsible. 

i^efendsint  hud.  the  "burden  of  proving  his   defense. 
Jrotu  the   cir cuuistance  that  wisn  ti;e  note  for   §1U,000  was  given 
the   entire   indebted.! ess   to   the  baak  tcs    only  about   $17,000, 
he  argues  astthe   inference,    a  purpose  tc   secure  ti".e   entire 
debt,   notwithstanding  the  undisputed  evidence  to  the   ctrntrary 
and  evidfcncfc  also   to  the   effect   that   the   amount    of    .la, 000 
W£^s   fixed  to   cover  possible   cxpcnties   of  forecloture   tnd  to 
secure  pcssible  further   credit.      Afc   -ctvid  in   Chicario  I'n.  Tr_, 
Co.   V.  Hanipe.    228   111.    '46,    •'It   cannot  be  said  thet  the 
existence  of   a  certain  fact   may  rensoraMy  be   inferred  from 
the    evidoice  when  the  existence  of  another  fact   inconsistent 
with  the  first   can  be,    from  the  same   evidence,    inferred  with 
equal   certainty.     The  ovidcnce  rcust  point   to  the  existence 
of  some  particular  f;ct  rather  than  to    llie  existei-ce  of 
another  fact   inconsistent  with  the  first  before  it    can  be 
said  thi.  L  such  evidence  alone  tends  to  prove  the   exietence 
of    the  first."      ( Condon  v.    ;choenfeld.    ^14   111.   2^6.)     The 
amount  of  the  collateral  cannot  be   considtared  separate  and 
apart  from  \mdieputed  and  uniH5>eeched  testimony  as   t  o  the 
purpose  in  fixing  it.     Such  amount  is  as   consistent  with  such 
expressed  purpose  as   with  the  inference  without   the  explanation. 
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It  not  being  inconslBtent   with  either  theory,    thPt  'h'^aed   on 
affirnative   evidence   and  that   resting   on   a  trere   inf<»rence, 
the   circumstance   of  the  amount   alone  hae   of   itself  no  probative 
value.     The  latter  theory  cannot  be  maintainod  TnJ-t en   it    is  not 
the   only  conclusion   thut   can  fairly  or  reaBOn&hly  >ip  dram 
from  the   circumstance     of  the   amount*      (Neal   v.   Chi.    H,    1,  & 
Pac.  Hy.   Co.,    l:?9   loifa  5;      2  L.   I;.    A.    (N.   S.)    905.) 

It   is  further  urged  that   defendant's   contention   is 
aupported  by  the  fact   that  when  he  was  pressed  for  payment  the 
bank's   attorney   offered  by  letter   to  release   certain   lota   to 
Bartzen  if  Uerhardt  paid  the  note   in   question  within  a  specified 
tiri.e.     liut    it  was   expressly  stated   in  the   letter   that   the  bank 
did  not  rcco/jniae   aiiy  riglit   on   the  part   of  Gerhsrdt   to   such  a 
release,   but  thut   the   offer  w.^a  Kerely  made  to  sEaist  Bartzen, 
This  «as  supplemented  by  corroborative  testimony  thct  the   offer 
was  at  Bartzen' 6  request. 

ie  think,    therefcre,    that   there  was  no   evidence 
that  rer^uirea  subrais&ion   of  the  case  to    the  juiy.        itli   this 
view  we  need  not  consider  other  points  in   the  case. 

'ihere  was  a  set   off  for  a  pajinent  maif?  by  G~:rhardt 
on  the  note.     But    it   rests   on  th«   Bi..To.e  baeia    as  the  defense. 
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Tteis   la  (f   fcuit   tor   Ifee  coavsrelcn  ©f  e  bonti  of  th« 
fitee  relu«   of     lOOC.     Th.«   cc»jirt  d^ni««<l  defeiidKnt*^  Bsotion 
niide   pl   the   clere   of  jluiittiff * s   eTidenot  for  «n    iiiBtrwctet 
Ter4l€t,  whfereupon   dtf cEiaijit  rewtsd   itfti  oase.     The  jury 
rendered  a  rercict  fcr  tht-  plcietlff  ir.  the  s>u»  of  41000. 
The  UBU&l  utotionH  twi:  a  new  irlai  «nd  in  tirr«at  of  Judgin»nt 
were  made  and  orerruled* 

!th«  natters  arg:ued  by  mppellisini  relate  to  the 
fiEcigniKent  of   error  that  the  Terdict  le  not  supported  1»y 
the  eyidsnoe. 

Plaintiff's   eridcinee  disoloaes  that  she  yr&s   in  the 
employ  of  Charlesj   D.  Roundas,   thon  president  ©f  appellee  \>»nk} 
that   »he  had  an  account  of  about  $1000  in  another  hank  trema- 
f erred  to  appellant  hank  with  which  wae  purehaoed  from  the 
letter  a  hond  of   the  faee  valu«>  of  #1000  and  delivered   to 
Hounde;      that  twelve  daye  later  Hojnde  "brought  the  hond  b»Glc 
»nd  negotiated  a  sale  of   it  to  the  hanlc  at  the  name  price; 
thut   in   each   Inetanoe  the  traneaetion  uras   conducted  at   the 
bank  by  Hounda  and  Ite  eaahier,    the  former  appearing  to  act 
for  appellee  and  the  latter  a»   the  fiscal  agent   of  the  bank. 
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1Sh«in  Rounds  d^llTered  the  tOAi  to  »p»ell9«  t\e>  f^ueaXtii.  bim 
to  r  etc  In   It  for  aaf  «•»]<;««  pin^.     She  noYer  &utheriAtd   its  bsIo 
nor  knew  of  it  until  sfter  Hnund**    U»tli  4  yad»r  or  so  lAt^r. 
flife  bond  «&«  eabfte4ttentl]r  r«ttold  "by  ths  bcmlc.     Ro'^da,  however , 
hft£id«d  tapv-eii-ee  oue  or   t^^e  b«»k*s  pase  books   coi^talning  & 
orcdit  for  the    first  aeai^/annuol   interest  nooruing  &ft«r  ber 
ptureAivue  of  the  bond,   tmi  sm  oaoh  interoet  ias^tt^ij-nent  oo«ruod 
Oho  handed  the  ptiai)  book  to  him  &nd  h«  rriumed  it  ts  hor  eon- 
tftining  K  credit  entered  therein  by  him  of  the  payment  of  sueh 
iaeteiljaent'     So  other  book  of  the  bonk  etmtoiaed  ^nxries  to 
her  or  edit,   and  eppaxently  no  oiho?  of  fie^  of  the  bank  know 
•ho  hii,d  the  $»«•■  book. 

The  oirouj&etfiiioete  iadleci^te  that  thti  lond  wau  tr«no* 
forable  "by  dtliTsry  ftad  thet  the  oaohier  know  or  had  re&eoa  to 
boiieYO  thtt  it  belonged  to  appellee  vnen  it  waa  repurehaaed 
by  the  bonk.     Tntding  to  «atabli«h  his  knowledge  thereof  woo 
teetimonv  Of  hie  ci^ifii.£)■ion  ofter  Hounds*   death  to  krs.  ?)?rguBon 
iih«Q  ohu  »<3tni,   is  the  bank  with  her  pao&  book,   that  at  the  time 
of  itte  bnnk^a  repurci^toso  of   ihe  bend  he  thought  It  utrangn  sho 
ohould  BOlX  it  00   »oon,    und  th&t  ''be  k»d  »  recoll«ction  of  making 
out  the  c*jrd  for  the  depoeit"   (referring  proouaabXy  to  the  pro* 
oecdo  of  the  «»4e)     and  had  asked  -bounds  about  her  leaking  it  and 
thmt  Hounda  hod  told  hia  **«he  would  be  around  in  a  fe<v  days*" 

Th0  theory  of  th«!  dgfonoe  io  th^at  the  instrtneent  being 
aocotieblo  by  d^liTory  and  Roundo  haying  acted  In  a  reproBentatirt 
or^'t&city  for  appeXleo,   ahe  in-veeted  him  with  the  indicia  of 
owncrohip  and  ie  bound  by  hie  aet   of  oale*     But  accepting 
appoIlcnt*e  ovn  thttory  of  e^ounde*   ai;enoy  for  appellee  in  buying 
the  bond  end   keeping  the  oaao,   in  view  of  the  abOTo  eiroua* 
staneoa  »e  think  it  clear  that  the  eeahior,  who  acted  •• 
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th«  fiaoal  «gont  of  th«  bank,  not  oxily  imevf  Hhut  the  bond 
ba^ohged  to  Mrs.  ?£rgveon  v,t  tho  tXiaa  it  #&$  bougiht  baok 
by  the  b«nJc  but  w»ii  put  on  Inquiry  into  Rouuds'    K>uthcrity 
to  aeXX  li{     and  in  v.low  of  hlf?  fielXttre  to  ssiike  eu(3]&  Inqfuiry 
th«  btmk  cfeunot  bo  plaeod,   ;;»   certtended^    in  th«  li.^ht  of  &a 
innocfHit  pureh^eer  tf  a  ns^^otleble  in&trsiieent  i^uthout  notioe* 
ifO  think,   th£?r«for©,  the  oriannoe  juiitifioo  tk^  verdict.     "Thia 
conelueion  dispens&u  with  th«  neoeacity  of  discuKsing  ony 
other  qutationo  all.  ef  which  wre  jrcUic&ted  upon  the  ineuf ficiency 
of  tho  eylcienoe. 


V  J  ■.  .     .  I V  •  ■ 


<     iv.    'U 


J*-  i     1      ■  .    >     i  / 


I 


477     -      22911 


JAKliS  G.   SCOV^,    doing  I>usin«a0 
£v8  J.    3*  ScoT«nek  &  Co., 


SAM  SCmSfhm  and   I^/^Rg  KiAC- 

KaYIlH,    doing  buelne48  as 
Sch«Tlen  Produce  Co  .A  / 

\  AppoX:^t0. 
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DSLivsiKD  Tits  opcacar  OF  THl  cnrmT, 
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Tlsift  r«al  question  at  isaue  in  this  eaoo  oa  the  trial 
was  ^iuth«r   tlie  Uefendants  ««re  co*partn«rt  la  the  traaeaotioao 
upon  vehioh  the  Judgment  was  rendered  against  then,    and  the 
appeal  prestrnts  the  question  of   the  adoissibility  ef  evidcaieo 
relied  on  to  e&stahlish  the  oxistoneo  of  the  co-partnership. 

Plaintiff  adduced  proof  of  adaiasiona  of  co-p&rt* 
nerehip  made   to  his  by  both  defendants  prior  to  and  about  the 
tisie  of  the  ti'ansactions   in  question,    tending  to  establish  a 
partner ship  by  estoppel*      It  is  urged  that  as  some   of  these 
adi&isQionB  were  made  by  one  defendant   out   of  the  presoneo  of 
the  other,    they  should  hare  been  res trie ted  to  the  defendant 
■aiciag  them.     They  wore  admissible  as  to  the  one  maJcing  them, 
and  while  no  inatruotien  restricting  their  effect  was  requested, 
yet  it  has  been  hold  that  sereral  admissions  of  persons  sued 
aa  partners  are  OQuiralent  to  a  Joint  statement  by  all  that 
they  are  in  partnership.      (8oo  cases   cited  in   30  Cyo.    408.) 
Besides   there  was  proof  of  admissions  to  plaintiff  shen  both 
defendants  wore  present  to  the  effect  that  they  were  partners 
•M4  that  they  would  continue  the  business  for  airiiile  under 
the  name  ^choTlcn  Produce  Co.,   under  which  plaintiff  had 
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prfeviously  'iealt  with  ccherlen. 

It  tr&Q  iamutattBl,   us   .<.e  Tlew  it,    ih&t  thers  vas 
a   corpor^tinn  by   thut  nejite  bo   long  as   the  pl&lntiff  vau  ig* 
Borant  of   It   and  wtis  iuduceel  to  do  busiacsa  with  appellaata 
holding  thesi^elTee   out  ae  partners  under  t^at  a&£io« 

iiTideaee  was  also  recdTed  07cr  objection  of  aim-' 
ilfc.r  rcpresentbtlons  sade  about  tli«  scjae  tise  by  defend&nto 
to  othur  parties  with  vbos  they  Imd  slmilfar  transtt^cticns, 
&nd   it  i&    .r£U3<?   th&t  vhilo  plaintifx   might  rely  on  adxeissiona 
to  isiJB  to   estblDlislx  fr  co*p£xtncr3iiip  by  estoppol,  h«  did  not 
rely  oa   Ldjaiegion'^^  to  third  parties   of  irhioh  he  had  no  Jcaovl* 
odge,    &&d   th-t  hence  they  vere  not  admiasible  in   eriditnco. 
If  plaintiff's   case  rested  an  uxxgHx  repreaontationo  or  i^dx&iesiflnt 
alone  the  point  would  lie  veil  t^ij^*aa.     But  aa   there  was  ether 
evidence   tending  to   eatablisji  an  actuail   coop^rtnership  %o  think 
it   could  properly  bt^  reinforced  Vy  the  eoaduct  and  repreaenta- 
tiona  by  »hich  defendant  a  held   tho&i>  elves   oat  to  the  public 
8ta  partners,      (dee  30  Cye.   414o.  and  oases  eited.) 

j)efendaatB  did  buaineas   together  only  a  few  months 
before  the  firm  failed,   and  during  th^^t  period  each  contracted 
for  merohB^ndiae  in  vhioh  the  fins  dealt  and  paid  bills  incurred 
therefor,    and  reeeirod  noneys  from  the  busineaa  which  were 
deposited   to   their  individual  accounts  as  soemod  oonvenient  for 
its  ass  ia  the  business.     The   evidence  does  not  disclose 
ivhat  was  done  with  all  the  moneys  so  received  and  depobiied 
in  their   individual   accounts,   whether  a  portion   thereof  was 
appropriated  for  individual  purposes  or  not.     ja&ekavieh  ad- 
vaassd  money  for  the  business,   as  a  loan  he  states,  but  after 
he  cams  iats  the  business  no  banx  account  was  kept   ia  the 
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naaui  of  tJU*  c«xpox<utioa« 

UnUttT  all  i,h0  proof  and  cix'tnuastances  ^hieh  we  do 
mot  undertaice  to   stfcte  at  X«kigih,    «re  think  tharo  was  grijaa 
faeie  pruof   af  a  eo«partnarship  l»y  r«aB(m  of  vbxoh  OTldeaaa 
to  the  (ti'faet  that  tiLt^^miients  Vy  conduot  and  ropreeentatioBs 
held   themoblTOO  out  a»  y»rtii«ro  to   otht^rs  ym.«   nrlnisgl1>l« 
agaiaot  thaai* 

Ikhile  thcgr  a<saled  th«  axietanoQ  of   a  <?«^f  artnorship 
ihero  was  &>uf  liciflut  evid&neo  before  the  jury  whereto  the 
•xletence  of  oa«|    mbo   of   an  ulterior  purpOHo  of  aaakirg  it 
UQoer  a  corporate  n&ace,   a^ght  too   inferred.     'I'he  r«>coru  may 
not   be  ire«   i  roa  error   but   wo  do  not   think  th@   ^rj^om   com* 
pliixned   ol    are  uuch  ac   «hoiil«i   cause  a  reversal   of  the 
JudgKsnt. 


.K!>>.:i,v    ■ii''ai;^r^ii 
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XDHQKD  S.  OBAP, 
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KQRJRIS  fEBLMAH   and  AB&\ 
^9«XlaatB' 


fHDHICIPAL  CfiUTW 

i«w  y*  «;^   X  •  ri  < 
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BSbivmsB  THE  wmicif  OF  TH£  ef>imT. 


This  is  aa  appeal  fren  «  ju(lgK«nt  ixi  the  KunicipAl 
Omart  of  Chieago  confirming  a  preTloua  Judgment  ley  confesoien 
entered  on  appellants*   tvo  notes  for  $200  each  and  interest, 
■ade  payable  to  the  order  of  appellee,   dated  respectively 
SioTember  10th  and  Beeeaber  9th,   1915.       By  order  of  the  eourt 
an  affidavit  by  appellant  Serlmsoi,  upon  which  the  JudgKont 
1»y  confeeeion  was  Taeated,   stood  as  the  affidavit  of  i&er its 
in  the  emase,   and  also  as  a  defense  to  another  judcjaent  by 
confession  entered  the  saate  day  against  Perlnan  en  his  note 
0f  a  previotts  date  for  ^loo  and  interest,    also  nade  payable 
to  the  order  of  said  Graf.     The  latter  Judgaent  was  also 
eonfirmed  and  appealed  froa,   being  ease  Gen.  Ho.   32917.     The 
two  causes  on  their  reinstateaent  were  heard  on  the  saao 
•Tldenoe  below  and  have  been  consolidated  for  hearing  in  this 
court. 

The  substance  of  the  affidavit  is  that  Teleohansky 
aad  Perlaan  entered  into  a  written  contract  with  Graf   to 
purchase  a  certain  piece  of  real  estate,    on  the   signing  of 
which  U&e  note  for   |100  aforesaid  was  given  as   security;      that 
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d«f«acl«ats  h&Tlag  failed  to  perform  their  part  of  the  e^pree- 

srant  within   the  etlpul&ted  tiae,  plaintiff  extended  the 
time  therefor  to  SixrenboT  lOth,   on  their  executing  and  de- 
lirerinc  the  note  of  that  date,   and  that  at  their  request 
he  granted  another  extension  on  the   execution  and  delivery 
if  the  note  of  Hsc^tRb^r  9th.     After  a  recital  of  such  f aeta 
the  affidarit  -  rsade  April  ^,   1916  •  proceeds  to  state  aa 
the  ground  of  defense,    "that   the  express  understanding  under 
vhieh  these  notes  vrere  girtn  ma.»  that   the  time  vtwild  he  ex* 
tended  to  Hay  ISth,   1916,    and  that  therefore  at  this  time 
there  is  no  consideration  for  the  notes   as  the  plaintiff  has 
violated  his  premises." 

The  only  fact  pleaded  ever  vhloh  there  was  any 
eentroTersy  vsvs  the  tine  to  which  the  final  extension  vas 
Uixde.     While  the  evidenoe  thereon  is  conflicting  it  is  not 
»ueh  a&  to  justify  a  reversal  of  the   court's  finding. 

But  even  if  plalatiff  wrongfully  violated  his 
preaise  of  extension  which  the  affidavit  cleRrly  indicates 
w&s  the  consideration  of  eaoh  of  tho  two  notes  hero  involved, 
the  f?dlurc  to  perf orra  the  saa»  woiald  not  constitute  a  want 
or  f£.ilure  of  eonsidert^tion.     6«<ge  v.  jfegwia,   68  111.  604; 
claith  V.  WcBtem  Quargaaty  Co..   1»0  111.  App.   587;     Trasjc  v. 
Vinson.   37  Uoss.  lOS. 

Iho  dofenae  raiaed,   howovar,    does  not  seaw  to  have 
any  application  iriiatever  to  the  notee  given  for  the  first 
•xteasien  vhieh  was  granted,  nor  to  the  note  for  $100.     Re- 
gardless of  the  liaitatien  of  ths  issue  thus  presented  hy 
the  affidavit  the  court  heard  testimony  relating  to  5raf »9 
right  to  convey  the  real  estate  end  to  the  value  of  the  land. 
cue  of   defendants*    theories   in   introducing  such  evidence  was 
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that  th«  net«a  in  question,    if   €nforeeabl«,    could  be  re- 
(irerded  maly  in  the  nature  of  n  penalty  and  not  as  liquidated 
damegee  far  f&llurt  of  defeadsnte  to  ke<!p  their   contract, 
^eh  a   quest ioa  -was  net  ?ai»«d  Yiy  the  affidavit  and   eennet 
Ifta  eensldered. 

Another   contention  nade  hy  appellants   ia  that 
plaintiff  had  no  title  to  the  land  hut  verily  an  optica  to 
huy  the   ssice  which  he  noTer  exeroised,    and   that  defendants 
had  no  ralid  agroemesit  vitb  the  ovaer  for  a  oonyeyanoe  of 
the  land  and  none  trith,    or  that  eould  he  enforced  a^iainetf 
appellee.     The  rffidarit  presented  no  such  iasuea.      In  f&et 
it  ctdoiits   thct  their   contract  was  with  appellee,   and  roliea 
on  their  readiness  to  perform  vithin  the  period  of  oxteQ»i(m. 

Beaidee  the  eTidence  tendn  to  shew  thttt  the  so- 
called  option   contract  between  appellee  and  the  owner  re- 
cognised eqp.poilee'8  right  to  assign  the  sane,    and  that  the 
eentraut  with  appellents,   th^uj^  made  in  the  nana  efl  the  owner 
without  expresF'  authorisation »   was  ix^liedly  cimfirmed  hy  his 
depouiting  in  eserow  a  deed  to  Appellants  for  the  land   in 
q^estl<m  to  he  delivered  on  perferm»nce  of  c<;rtain  conditions. 

But  the  legal  status  of  suoh  contiraots  is  not  open 
for  diacuaaion  for  the  issue  »ado  hy  the  defense  was  aerely 
one  of  failure  of  consideration  by  reason  of  plaintiff's 
violation  of  his  promist.     On  that  proposition   the  authorities 
above  cited  are  to  the  effeet   that  a  promise  or  executory 
agroement  is  a  sufficient   consideration  for  a  proMissory  note, 
oven  though  the  maker  of  the  note  loses  the  benefit  of  the 
preaise*     The  judgpaent  mst  bo  affirned. 
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DliLlYmSD  IHji  OPINION   Q¥  THis  COUHt. 


This   b^pesiX   ic  froBi  &  judgBtunt   in   tiie  leuBiclpal 
CQurt  eonflrAlag  «.  Judgnent  l)y  coafeBaien  on  appellnnt'e  not« 
for  $XOC  and   intttresi,   jaunde  payai>ie   on  d^gsaad  to  the   order   of 
Kppeilee,    given,    cu»   the  affidavit   of  4«f«nee   Bhem,    no 
additional  security  by  appellant  and  his  partner,    Abe 
Iclselxansicy,    for   the  perferaaace  of   *%  real   estate   oontraet* 
the  affidavit   of  def fsnse  also  related  to   twe   ether  notes   «u>»> 
•equently  giran  on  a  proKiae  of   extension  ef   tine  for  the 
performance  ef   the   contrw^oc,    and   the  defense   therein   stated 
amounts   to  a  pleti  Umt  the  promise  being  violated,    th<?  eon- 
uiderction  faileii,    •   a  defenac  that  had  no  applientlon  nhat- 
ever  to  the  note   in  queiition.     The  affidavit   atatea  no   nther 
or  le^al  defense  to  aaid  note,   and  hanca  Uie  Judgi&ont  thereon 
auat  !>•  affirmed. 

Ihia  appeal  waa  consolidated  for  benring  with  that 

in  the   c&aa  of  jMaund  6,  araf  v.  At>e  ielechansky  and  st^orrla 

ftrlisQn,    G«ieral  i^o.   22916,   wherein  a  Juogieent  wi^s  rendert-d 

on  the  two  notea  referred  to  in  aaid  affidavit,   and  we  have 

this  day   filed  an  opinion   in  the  latter   ease  to  which  reference 

for  a  fuller  atateBi««t  ef  facta   ia  herehy  made.      It  will  be 

aoen  therefrea  that  no  legal  def enae  was  made  to  any  ef  the 

notes* 
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Appel^lee, 


Appeal  from 
▼••  \  /   }  Municipal   Court 

of  Chicago. 


1 


DR.  P.   K.    c;'MNaiftRT,\ 

iippellant^ 

i. 


S,r^ 
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MR.  PSJilSlDQIG   JVoTICS:  BARKSS 
BSLIVmiD  fHi^  OPINION   07  THIS  COURT. 


Appellee  recoverea  a  judgment   for     25  against 
s^pellant   as  damai^es  for  negligent  dental  work.     The  principal 
contention  by  appell^int   la   thut  the  evidence   is   Insufficient 
to  BUBtain  the   court' 6   finding   and  judgment. 

The  abstract  shows  no   objection   taken   to  200 Bt   of   the 

•Tidence   complained   of.     But   evon   through  the   evidence  was 

objectionable,    as   the  hearing  was  without   a  jury  the   court 

preBumably  based   ite  finding   on  the  naterial   evidence   only, 

which,    we  tnink,    is   Buffiolent   to  sustain  the  judgment. 

There  wbb   aufflciont   evidence   to    ehow  that   the 
that 
work  was  negligently  done  and/the   def  candi-^Jit   was  responsible 

therefor,    the  work  having  been  done  partly  by  himself  and 

partly  by  an   employe   in  his    office  working  for  him  or  under 

his  direction.      Under   such   circumctanoes    it   was  unnecessary 

to   allege   in   the   statement   of   claim,    as   contended,    either 

that   the  employe  made  the  agreement  for  the  work  or  performed 

the  save,    both  having  been  done   in  hir    capacity  as  agent 

for  appellant. 

Nor,    as    cmtended,    w^s    it  Beterial  whether  the 

employe  was  a  licensed   dentist   or  not.     Neither  the   license 

nor   the  want   of   one  would   excuse  his  negligence   and   the   lia» 
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bility  of  his  principal  therefor.  The  Judgaent  will  be 
affirmed . 
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VILLXAX  H.   ¥C^[LB^6, 


ZSaURAHCS  COHPAIt.   a/ory., 


AFFSAL  FROM 
MUHIdPAl.  CCUBI 
OF  OUCAQO. 

L  6  i^  «^    ■^■ 


MR.  PRlJSlSIirG  JUailCS  BAHH28 
BSLIVaaiD  THB  0P1NI(»I   OF  THg  eOURT . 


Thia  appeal  i«  froa  a  judgment  entered  on  a  rerdiet 
for  the  sJBoiint  of  tve  laeurance  policies   iasued  by  appellant 
to  one  Carlson  and  Bade  payable  to  appellee  as  "eredltor"* 

Zt  is  first  arged  that  appellant  was  not  a  oreditor 
of  Carls«i  and  had  no  Insurable  Interest  In  his  life.     The 
point  is  Irrolorant  as  C&rlsen  took  out  the  policies   on  his 
life  and  paid  the  prw&lums  thereon,   and  under  such  ciroixastaaoet 
eould  HuUce  them  payable  eren  to  a  stranger .      (Blooming ton 
Mutual  Bwaeflt  AsB*n.   v.  Btoe.    120  111,  121  j      Utalce  t.  Stake. 
228   id.   630.) 

It  is  next  urged  that  the  statements  in  tho 

applications  of  the  insured  as  to  his  health  and  as  to  e«a* 

suiting  physicians  were  warrantiea,   and,  being  false,   aTOided 

the  policies.     On  this  point  it  is  enough  to  aay  that  thie 

waa  not  made  an  laauo  under  the  pleadinga.     Aaide  from  the 

iMsaterial  iaeue  that  plaintiff  waa  not  a  creditor  the  only 

issues  of  fact  raised  by  the  affidarit  of  defense  were   (1) 

said 
shether/Carlsm  waa  of  unaound  health  at  the  time  of  the 

dellTery  of   the  policy,    relating  to  which  were  arerraenta   of 

falae  repreaentatione  bearing  upon  hie  prerioua  health,    (2) 


fSens?      -     fit* 


*i 


lOOXiOiJJiA 


,Uf^.ifU£liO;:    .H  il^vIJLXIW 


8V 


•^on^^BctiiortlQ   ..TUB   -v'-'Citu   ba-j    ,iu»«-S'iW   ftjtji/iiaae'uj  aii^  M;;-.(<.  .fef?a  ©tlj! 
irn.tvni.- "ioXt^)      .  •i«3iv»T.d-a  js  cS   '(fra  &l(itsYA^  irnaii  milMsii  hiaoe 

-cwo   0&    -i/i   r.;'.r   iiiL>.>f,ii  oi.'l   Pi   «  •'.   iicou'yni   friU   'Jo   9nol.d(;.9JtXtj;q,ei 

JblBS 


whether  he  falsely  stated  that  he  had  no  poliey  in  the 
Maasachuaetts  Mutual  Life  Insur&nee  Co.,   and  (5)  whether 
proofs   of  death  were  proper  and  were  falee,   fraudulent,   un- 
true and  not  aade  in  good  faith.     Hone  of  these  Issues  present 
tho  defense  of  a  breach  of  warranty,  hence  the  subject  is  not 
epmi  for  discussion  ^rma  though  inetructiona  thereon  were  given 
to  the  Jury  at  defendant's  request,   and  although  appellee  has 
••en  fit  to  take  up  the  argunent  by  contending  that  the  alleged 
warrsAtios  nust  be  construed  as  representations.     We  c«mnot 
roTi«w  issues  net  presented  by  the  pleadings,    or  recognise 
tliat  they  can  be  injected  into  the  ease  by  autual  discussion 
•f  then  on  the  mistaken   theory  that  thoy^  are  ia. 

Respecting  the  applicant's   state  •f  health  at  the 
time  of  the  delivery  of  th*  policies  there  was  conflicting 
•▼idenee  requiring  its  submission  to  the  Jury.     In  rebuttal 
•f  defendant's  eridenoo  of  statommt^  by  the  applicant  bear* 
ing  on  the  subject   contrary  to  thooe  contained  in  his 
application  for  the  policies   in  question,    plaintiff  was  per* 
mitted,    orer  objection,    to  introduce  certain  copies   of 
Carlson's  appliCb.iions  for  policies  in  two  oth«r  insurance 
••■panies  made  prior  to  his  application  for  the  policies  in 
question  and  also  the  medical  examiner's  reports  accompanying 
them.     The  main  purpose  of  these  doousMnts  was  to  show  that 
Carlson  had  glyeei  similar  snswers  in  other  applications. 
Haaifeatly  such  self  serving  statestents  were  not  admissible 
in  any  form  to  refute  defendant's  evidence,   and  had  no 
tendenoy  to  establish  the  truth,   or  to  deny  the  falsity,    of 
th«  applicant's  statements   in   the  applications  under  con- 
sideriitlon.     This  evidence  bore  directly  on  a  vital  issue  of 
fact  ia  the  ease,   whether  or  not  Carlson  was  of  unsoimd  health 
when  the  policies   in  question  were  delivered.     Being  such  and 
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•rroii«ou8ly  receiT«d,    it  was  prejudicial  and  for  that  rftaaon 
alone  the  judgment  mist  be  reTersed  and  the  cause  reaianded  for 
a  new  trial* 

In  thia  view  of  the  eaae  we  deem  it  unneoesaarj 
to  discuss  ether  points   argued,   sons  of  whicda  we  do  not  think 
are  inrolTOd  in  the  isimes,   and  ethers  are  net  likely  to  arise 
•l^aia. 
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AMiiHICAM   COBTRACTXSO  ft  ^Uri>hY 
COKPAHY,   &  eoTpot&tion, 

V  Appellee,  I    )   APPSAL  FROM 

MtWICIPAL  COURT 

07  CHICAGO. 

I       ) 
SPJL^VAY  f  ARK  ASSOCI^S'IOir,    a 
corporation,  \ 

Appi^^lwt . 


DBLIVERJ5B  TKg  aPBflQ^   OF  TEi  COURT. 


Tl&is  appeal  preaeata  the  ({ueation  whether  the 
eourt  belev  erroneeualy  struck  fren  the  f ilea  aa  in- 
auffleient  the   def en(l>«t*B   emended   affid&Tit   of  asrlta   or 
defenee.     The   suit  vas  brought   <m   certain   certificates 
vhieh  had  been  issued  to  the  plaintiff  Contraotiag  Ceorpany 
by  the  defendant  Aasooiation  pursuant  te  a  eoatraet  between 
them  for   construction  work  on  defendant's  premises,    entered 
into  Oecesiber  16,    1914.     Sach  certificate   contained  proYisiens 
that  appellee  eras  entitled  te  the  amount   thereof  for  work 
done  under  said   contract   on  or  before  July  31,    1915,    and   also 
te  a  mechenica*   lien  therefor. 

In  settlement  of  a  dispute  arising  after  the 
issue  of  said   oertificatee another   contract  wsis   entered   into 

betwesB  the  parties,   April  15,   1915,    containing,   among  other 

/( 
proTisiona,    the  following:      "The  party  of   the  first  part" 

(defendant)    "hereby  recognises   and  agrees   to  pay  all 

eertifieates  heretofore   isaued  to   the  party  of  the  second 

part*    (plaintiff)    "upon   the  prsentation  of  all  waiyers   of 

all  claims   for  possible  liens  and   agrees   that   the   execution 

of   this  agreement   or   anything  herein    contained   shall   in  no  way 
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aff«et  the  mechanols*   lien  of  the  party  of  the  second  part." 

•Aether  the  court  erred  in  striking  the  affidayit 
of  nerits  depends  on  the  construetion  to  be  given   to  the 
words  *ttpon  the  presenta-tion  of  all  veivers  of  all  claims 
for  possible  liens*  as  applied  to  undenied,   and,   wh£t  ve 
deeis,    controlling  averment*  in  the  statenent  of  elaim* 

It  sots  forth  that  plaintiff  had  paid  for  all 
BUiterials  used  in  the  construct! (m  work  and  for  all   labor 
and  serrices  employed  in  connection  therewith  oxeept  for 
certain  material  furnished  by  Wot.  B»  See  Co.,    a  corporation, 
and  certain  serTlces  performed  by  one  Michael  J.  >3aii98on; 
that  for  the  amount  due  the  latter  some  of  said  certificates 
Bot  here  sued  on  wore  given  to  bin;      that  on  March  2S,   1915 
he  died  and  on  April  17,    1915  one  Charles  Heller  became  the 
adninistrator  of  his  estate;      that  plaintiff  and  the  said 
two  only  rentaining  impaid  sub>  con  tractors   each  filed  a 
neohenico*   lien;      that  a  suit  to  foreclose  the  Bee  CQisp«ny*s 
lien  and  one  to  foreclose  plaintiff's  lien  were  instituted 
on  June  19  and  July  8,    1915,    respectively;      that  no  suit  was 
over  instituted   to  foreclose  the  Sampson  lien;      that  no  oth^ 
liens  by  other  parties,    or  cross  bills   ia   the  foroelosuro 
Ottits,  had  been  filed;      that  on  October   16,   1915,   prior  to 
the  institution  of  this  suit  or  einy  other  against  defendant 
than   those  above  stated,   plaintiff  deoumded  pnynent   of   the 
oertificates  herein   sued  on  and  at   the  eume  tine  presented 
and  tendered  a  written  waiver  by  each  of   the  parties  naaed, 
namely,   plaintiff,    the  Dee  Cosspany,    and  the  administrator 
of   the  bas^Bon   estate,    of  his  mechanics*    lien   or  liens   to- 
gether with  only  executed  KOtiona  to  dismiss  the  pending  suits 
of  the  Doe  Cosqpony  and   of  plaintiff* 
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Th«  affidarit  of  nerlta  fails   to  autks  an  explicit 
denial  of  any  material  aTerment   in   the  stateaent  of   claim 
l>ut   is   in  tta«  nature  of  an   argunent  with  aiere  conclusions 
of  either  fact  or  law.     without  a  specific  denial,   as  re- 
quired 1>y  the  rules  of   court,    of  plaintiff *8  sTernents  that 
there  were  no  other  claiaa  for  possible  liens  than  those 
aboTe  stated,   and  without  dwaylng  aTrerments  of  fact  freis  iriiich 
it  appeared  that  no  other  meehanie  liens   could  be  asserted, 
the  affidaTit  of  defense  seelcs  to  raise  an  issue  en  the  sub- 
ject laerely  by  a  general  aYcrment  that  plaintiff  failed  to 
present  to  the  defendant   ^waivers   of   all   claims   or  any  claiss 
fer  possible  licms*     idiich  might  be  made  by  sub-oontraeters 
and  material  men,    and  alleged  what  is  not  material   to  the 
issues,    that  plaintiff  had  not  paid  the  claims  of  the  6t« 
Company  and  Saa^son.     Neither  of  these  aTerments     was  sufficient 
to  raise  en  issue  of  fact  as  to  tritiether  plaintiff  had  presented 
vaiTors  of  all  possible  liais,  whieh  was  all  the  contract  re- 
quired. 

Her  did  the  affidavit  of  defense  make  an  express 
denial  of,    and  thereby  talce  issue  on,    the  averment   that 
plaintiff  presented  end  tendered  walTers   of  all  possible 
liens,   by  simply  averring  that  defend&nt  was  never  permitted 
to  have  possasoion  of  the  papers  or  submit  them  to  its  at- 
torney,     and  the  pleader's  conclusion  therefrom  that  it  did 
not  accept  scrviee  or  delivery  thereof.     The  affidavit  con- 
tained no  allegations   of  fact  from  whieh  sueh  a  conclusion 
was   inferable.      It  did  not  aver  that  when   said  papers  were 
"presented  and  tendered,*   that   it   ever  made  or  was  denied  the 
request   of  an   opportunity  to  examine  them* 

Hor  was  the  avernent  in  said  affidavit   that  such 
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pftpers  vttr«  atrer  dellTered  hy  the  parties  whoso  naz&es 
app«ared   thereon  aaterial   to   the   eontroT^rsy.     The  contract 
contained  no  auoh  requirement* 

7he  ether  averiaents   in   the  affidavit   of  defense 
are  nainly  conelusio&e  of  Xavr,    that  without  the  extinguiehinent 
•f  said  Buh- contractors'   liens  and  disBsissaX  of  the  Oee  Company 
suit  there  was  no  right  of  recoviii«ry,    that  the  administrator 
had  no  power  or  authority  to  waive  hie  lien  without  pajment 
of  the  claim  or  an  order  of  the  frobate  Court,    and  that  the 
quoted  prorision  in  question  eenstituted  a  condition  precedent 
that  wee  not  performed* 

these  questions  of  law  do  not  rest  upan   any  specific 
denials  of  fact  alleged  in  the  statement  of   claim.     They  were 
probably  raised  tmder  the  Municipal   Court  practice,   by 
def«idaat*s  motion  to  strike  the  statement  of   claim  by  whieh, 
after  it  was  denied,    it  did  not  abide  but  attempted  instead  to 
raise  an  issue  of  fact  by  its  affidarit  of  defense,   hence  the 
questicm  lAiether  the  affidarit  presents  a  material   issue  of 
fact.     We  think  net. 

j»hether  the  proTisicn  In  question  be  deemed  a  con* 
ditien  precedent   or  not,    plaintiff  alleged  it  was  performed  by 
presenting  such  waivers,  and  defendant  attempts  to  meet  the 
averment  by  stating  In  effect  that  the  mere  presentation  of  a 
waiver  was  not   auf   icient,   but  that  a  performance   of  the  con" 
dition  required  an  extinguisltuneni   of  the  liens.     This  goes  to 
the  construction  of  the  prevision  and  not  to  a  question  of 
fact.     But  as   we   construe  the  provision  and   the   contract   in 
which  it   is   inserted.    It  was   contea^lated  that  payment  of  any 
certificate  would  be  made   if   the  demand  therefor  was 
accompanied  by  proper  waivers   of   all  mechanics*    liens  whether 
they  axlsted  or  were  legally  possible  on  the  existing  fmcla. 
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aad  thut  •uoh  prcsent&tlom  auid  pajrment  were  to  be  ooncurrent 
ecte.      It  did  not  prorlds  for  the  absolute  extingui&haent  of 
0ttoh  Xieas  but  for  the  preaentaiion  of  an   InstrtuneBt   whereby 
plaintiff  oould  defeat  any  attempted  enferoaient  of  them, 
thue  preteeting  it   from  liability  for  doable  paynent.     If 
anything  aere  h&d  been   contemplated  the  poyerty  of  language 
ia  not  aueh  that  it  oould  not  have  been  plainly  expreaaed* 

l^t  has  been  said  with  reapeot  to  the  extingulahaent 
of  the  lieat  appliea  equally  to  the  dlaaiiaaal  of  the  suite.  tf« 
need  not  therefore  dluoua^  xdiether  the  toadered  motions  to  dia* 
aiaij  the  suits  ^ere  adequate  for  the  purpose. 

Aa  to  the  ineuffioieisicy  of  the  adminiatrator^a 
waiver  without  an  order  of   the  Probate  Court  authorising   its 
execttiion   it   ia  auf   icient  to  aay  that  the  pleading  raiaed  no 
qufiation  of  fact  aa  to  the  nen^exiatenee  of   aueh  an   order. 
Hor  do  we  think  the  auff ieieney  ef  the  waiver  by  the  admin- 
istrator  without   payraent   of  hia   oertificate  waa  an   iaanable 
faet.     The  statement  of  fact  showed  that  the  time  for  beginning 
a  auit  on  hia  lien  had  alrewdy  paaaed. 

A  cleae  analyaia  of  the  pleadinga  ahowa  that  the 
affidavit   ef   defense  did  not  meet   the  requirementa  ef  the 
court 'a  rulew  aa  to  specif  ic  denials,    or  aa  to  avermenta  of 
faet  by  way  of   confeaeion  and  evoidance,  and  defend -nt  doea 
not  appear  to  have  aaked  leave  to  file  a  better  pleading. 

The  Judgment  was  duly  entered  and  will  be  affirmed. 

AnPZEK£J>. 


.T.-f>-iTU- i".o;     r- <   C3   .-ITS'*    Jn.v-iV.'-^   fiiM   <i.'i-J  ufrtsji-.s-xi^  NjOij*.   ,♦  .jij   An* 
vji-?:!.-.    jp->'»u'\.J  <rsi    iv*   '\f.    r.:  j:4-'ia  a*c.  .'i.;   ■•>'.;■   "^ol   J;,!';    vi^io^tX  r'wM'5 

-•  t- mi^itHiu  J-ui*   i%tLS   i>i    J-D'^^tts'i  lijj."/  i'i,i,'.i!    .uaisc!   .^.'..lA  i^liifc 

»'*.      .ojif:    tr-.r   \n   ia'cx^cjt.')  one'    e^   i{;.fXeuM.   i;!;iiij.--AC,i<e  Buyil   a.uj   "Jo 

on   hdtl. ..   Mlti  "♦iai:^  f)jCJ     iynU    Si'^S   o;;    ^«s>^';X     ixu;i    >^i    j-i    n«5 ii. W,t);cj» 
qX 'rut^i    .".«    'i.^w    :♦,♦'•  .4.:  iCJu/:>    .-^i-.a  lo    iMcsPCS-;),    i«.-../U,iw    'tot/S'WKl 

♦/    .'    "^o    s;fr.9«>'0'i;i...(-"i   »•:..?    )^pr.   .Jor.  hj:*;   tiariii'.'w.u    xffl    v^i VAii>.i'i^A; 


/f 

SOS     •     2J^^S9 

\ 

JJtyrxrCAS   C'-'F^RACTIHG  AST) 
SlTpri-Y  CWF.-.NY,    A  corpors^tion, 
for  us«  of   ?Il\.lA.V  il.   IR^i 

\    Appell«e, 


TS 


r»P.K.?D¥?Ay  PARK    fti^BOClAtl 
a  corporation, 

Appol 


OP   CHIOAOO, 


9  I.A.  -     9 


BEI.IVF.R12D  TKS  CPESION   Of  THE  COtlHT. 


This  appeal  presents  the  identicrl  quet-tione   con- 
Bldcrart   fVRf..  deoldnd  in   cace  Ko.   f>.S94r-,    »   wait   of   tho  esTRe 
nature  brourJ^t  agetn^t   tMs   epvellant  "by  the   Americe.f«    Con- 
tracting; fc  J^tip   Ijr  V.ovtVi.ny  in   its    own   ri':;>;t,    In    thich  fie  havo 
thle  ^Bj  file?'.  fcB  opinion. 

The  only   rjaoetlrai  inyolTOd   In   either   case   is 
whether   the   c--?;rt  helovr  erred    in    striking   d'?f fniaBt'tt   &f- 
f Idf.vit  of  Kifsrite  from  tht  filea   on  the  grotmA  of  its  in- 
fiufflolnncy. 

Both  suits  ■woiTG  brrus:ht   on   ccrtnlii   certlficateo 
Itstttd  by  ar-riellsnt   In  9a3nn?:nt  of  cortain  const truetlf>a  work 
done  for  It  by  sal*  Contr acting  Coimsny,    the  S5*ln  dlfferance 
beinj   thf  t   the   othrr   suit  w»  s  brrusht  by   tho   contractor  on 
the   Cv'rtlflofctes   It  otlll  held,    fsnd    thi<7   suit  wa«  hrou^t 
by  It   for   the  usse   of  a  h-ub-contTRCtor,    the   ■'?llHa«i   ■•:.  Dee 
Conspony,    on   ooiftO  of  thv  oertif ioatea   th^jit  heA  been  aaslgned 
te  the  lattor. 

The  f leadings   in  both  caisea    contained   ^ubotantially 
the  same  aTeraenta  differing  with  only   9uoh  soolf icntlon  as 
was    nseaasary  to  state  the  differing  relations  of  plaintiff. 
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Thrre   ii»   ne  PutTirl  riif :'"erenco  In    wte  Isj^fcl  fl|atti!SVi.oii»   ia- 

Tolref^   !««'!'.  whH  'try-:)   ssir'    ir   the   othci-  opi.ilou  1b    owatrolliag 

In  this   c}?'se.     I'',   Is  ui-gtv   In  this   ca^e,  how^vt-i",    tiiii-t  the 

It 
suit  'fc'^lnn   '"'n  a  nEretlyblij  Inatrvrntmi  »]Uf.ulci  u&ve,  be«n 

1ir?tifi;ht  "by  the  rae  Ccitpjiiy,     Ikis   too  ffaa  it  queetiou  of 

Irir  pr'T-e^'-y  rained  an   toe  actinia  to   s-trijie  tja«  j^t^^teaent  of 

clai».     ^ut   it.   rtoc.-i  not.   :.ppQ?;r   that  the  eerilf icatea  h*d 

■been   endorsed   o^er  to   the  Dee  Coiagijgiy  Imt  aerciy  thi^t.  the 

eXsiv  yeprceentert   thereby  lu  d  l&ftrn  acifign&d  jjad  tranuf  erred 

trt   It,    -hflrel):/  rrn:!;.rix»5  it  jtroper   to  ■fci'ing   tlid  suit  for  use 

ef   the  a93i>|nee.      Hanca,    tho  J«iig/r.ent  litilow  wlil   b6<   af finned 

for  the  Base  roai30n8  ^QOmMXXXXXX^DUU  stated  in  said  opinion. 
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IMs  oppeiil  prGQ^ntas   thr?  iiltintioetJL  quae ti one   con- 
■IdATftd  wad  4aci<led  in  ohsa  no,  TiW^if^^   a  suit  of  the  s^^nw 
luaiittrvi  brought  against   thlB  a|>p9llant  %7  another  party,    th* 
Amoriceii   CofilfECtiiag  *  '"upply  Cmmprmj,    In  which  wo  htatm 
this  dujr  filed  en  op  in  ten. 

Th«  OKly  iticatl^   inrolTeJI   In  either  e&so  is 
i^othcr  the  otirt  l»elotir  ^rred  in  striking  defendant's  6i- 
fida,Tit  of  «erits  f rfm  the-  filec  on  thjR  {rround  of   its   in- 
sufliai£9ic7. 

3oth  atilts  were  br'^u^ht   en   ecT'tsln  certifiGates 
Issuisd  lay  fippellsht   ia  p«yTn«nt   of  certein   construct i(»B  verk 
dsn«  for   it  by  nsH   C(mtt»eting  Coiepgsny,    the  rain  diff«r«m«« 
beia^;  thrt  thr   ftth<Fr  suit  w«o  brouf^t  by  the  eea tractor  tm 
the  certificates   It   t*tili  h.^\f. ,    and  thie   suit  wt»  brouglit 
by  the  ^dsdnistrator  of   the  estate  of  p   Bub-contractor  on 
SOBS  of  the   CJ?rtif Ichtea  fljiTen   t.o  the  latter  for  his  ser- 
Tices. 

fbe  plesdings  In  both  en^sen  contained  B«bst«n«' 
tially  th«  aims  erenionts  <Jlffsrinc:  with  only  eucih  iBSdifl- 
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tli«  plaintiffs.     Ther'j  19  no  material  difference  in  the 
lei^&l  (^estions  involved  «nd  what  was  said  in  the  ether 
epinier   ia   ctfntrolXing  in  this   case,     it   is  urged  in  this 
eaaa,   hovrerer,    tb.i.il  the  &ffid%Tli  of  defense  called  for 
proof  of  the  assipaatent  of  the  certificates  sued  <m  to 
SsjBpson.     It   is   onotgh  to  say  that  it  was  not  denied. 
Hence,    the  judgment  below  will  be  affirmed  for  the  sano 
reaaens  stated  in  sd^ld  •opinion. 

APFlRIr.fiSD. 
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m,  PRI^lDXHa   JUSTICE'  BABIES 
©iiLIVMUSD  THE  OPESIOB    OF  TES  CCTTHT, 


This  Is  aa  appeal  tvom  a  Judgaent  la  f&rtr  of 
appellees  as  benef loiarles  af  a  loenef It  certificate  issued 
by  appalXantf   a  fraternal  teneficlary  aeciety,    to  their 
brother  Wm*  Houlihan,   deeeased.     The  pleas  relied  <m 
alliMSed  that  the  statements  in  his  applicaticm  for  meaiber* 
ship  in  the  seeiety  were  warranties  and  contained  two  false 
statements,    (1)   that  he  had  only  one  brother  dead  and  (2) 
that  he  had  no  sister  dead.     The  case  was  tried  en  the  theory 
that  these  were  material  represent nti ens  and  warranted  to  be 
true.     The  replications  dcanied  that  the  member  made  such 
statements  and   further  alleged  thfit  the  history  of  his  family 
was  giTen  end  iaio«n  to  defendant  at  the  time  of  his  application* 

la  support  of  its  pleas  defendant  called  plain- 
tiff Kellie  Hayem,    sister  of  deeeased,   to  giro  the  family 
history.     Her  testimony  discloses  that  a  brother  Jasues  had 
died  at  the  age  of  40  years  of  typhoid  fever,    and  that  a 
sister  Catherine  had  died  at  ths  age  of  £5  of  typhoid 
pneumonia;      that  both  died  in  Chicago  where  William  resided 
after  the  latter  was  20  years  old  and  before  he  made  his 
applieatioa. 
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7«  support  the  replieations  rellaaee  was  plaeed 
on   the  retuttal  testimony  given  1»y  Mellle  laTem  and  Mary 
Thomten.     Over  defendant's  objection  the  femer  was  per- 
mitted to  testify  that   a  few  months  before  William  Joined 
she  joined  the  same  local  council  of  the  defendent  society, 
and  that   at  the  time  of  making  her  application  she  garo  a 
coaplete  history  of  the  Houlihan  family  to  the  then  medical 
examiner,   Dr.  Porter.     The  court  d«Ried  a  motion  to  strike 
out  the  testimony  of  her   coBTersationo  with  Dr.  Porter. 

Uary  Thomttti,   who  was  present  i^en  Br.  Boland, 
the  medical   examiner,    filled  out  the  application  for  William, 
testified  that   as  he  *coald  not  recollect   where  his   family 
was  or  Icne^  anything  about  them"  she  was  asked  to  iaq>art  the 
information.      ¥hen   asked  to  particularize  what   she  said,    she 
testified:      'X  told  him  about  the  family  as  far  as   I  knew. 
I  cannot  tell  you  positiToly  just  nhat   I  said.      I  remember 
giving  him  about  Baniel,    and  he  asked  me  what  doctor  attended 
him  in  his  last  illness  and  I  am  positive  X  said  Hr,  Ihryer.** 
The  application  referred  to  i^aniel's  death  but  not  to  James 
or  Catherine's,    and  the  witness  did  not  testify  that  she  gave 
any  information  as  to  the  death  of  either  of  them.     The  court 
also  denied  a  motion  to  strike  out  her  evidence. 

At  the   close   of  the    evidence  after  a  motion  was 
arijfued  to   direct  a  verdiot  for  defendant  plaintiffs  recalled 
Mrs.  Thornton  to  supply  the  manifest  deficiencies   in  her 
testimony,   but  for  obrious  reasons  she  was  not  permitted  to 
testify  further  thereon. 

The  Jury  were  properly  instructed,    we  think,    that 
the  Btat«monts  in  William's  application  were  material  and 

constituted  warranties,   and  it   is  clear  that  without  the 

evidence   of  Nellie  Havern   and  Mary  Thornton   the  jury  had  no 
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eTidoaoe  l>«fore   th&m  to  support  pl&intiff8*   rcplieation. 
Zhc  purpose  of  their  tostimoay  vna  to  show  that  the  defendant 
knew  of  the  death  of  ^llliaia*s  hrother  James  and  his  aiater 
Catherine.     But  the  testlioony  of  lAiat  Mary  Thoratan  told  the 
•xeminer,   failed  to  disclose  that  she  gave  any  iafonartion 
pertaining  to  their  deaths,    and  that  giTca  by  Hellie  HaTem 
was   clearly  irrelevant,    isaaatcrial  and  iacoapetemt. 

Shore  was  no  pretense  that  Kellie  Ka-rem's  application 
oontaiaed  statements  respecting  their  de&Ui.     If  it  did,  her 
application  was  the  hect   eviaenoe  thereof;      if  net,    the  mere 
f aet  that  they  were  m&dit  orall:/  ^o  ^>  Porter,  whether  an  a^aat 
of  the  society  or  not,    would  not,    in  cnxr  opinion,    constitute 
o«apet^t  OTldence  of  notice  to  the  eeciety  of  eueh  facts, 
except,   possibly,    as  the  question  might  be  raised  respucting 
her  own  upplio&tion.     It  wb,s,    therefore,   reversible  error,    in 
our  opinion,  not  to  iitrlke  the  evidence  of  both  of  theae  wit- 
nfto&es  cri  ndnioh  the  jury  had  to  rely  in  reaching;  their  verdiet, 
and  also  reversible  error  to  givo  ini>truction8  predicated  upon 
such  incoiqtetent   evidence, 

Aocordlngly  the  Judgaent  will  be  reversed  and  the 
CGMse  reminded. 
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K,  fe.  BAEBin   tnd  M.  H.  BIRD,  /        ) 

dolnfi  buslBttttti  ftC  UUOaET  ^^          ) 
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6HA1ID  TRUKK  ^iiSSTii^  RAILWAY    /  ) 
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SMs  suii  is  oa  a  T>reae)i  of   eda tract  for  lo*e  of 
goods  in  am  iat«rftt«kto  oojauerao  traiaaaotion  brought  'by  tho 
ohipptirs  c^uiuiBit  tki^   iaiiial  e«xri«r.      vk«n  first  draught 
Uie  reu«iv«rs   of   the  doliYeriag  o&x-rler  w«ro  aXoo  TtLi,-<xe 
p&rtios  dtif«Bdaat*     thoy  wortt  aubo«i|pAontly  diaoiic-ottd  out 
of   tho  action  «&d  the  st€.tem<mt  of   clcin  was  aBucaded  •• 
that  it  lay  ug&iast  the  initial  carrier  oaly.     Ihe  mtrt 
■tatontat  tf  these  fciots  would  ueim  to  stake  it  unneea&a&ry, 
ia  vi««  of  the  sottlod  law  oa  the  subject  of  an  initial 
carrier's  liability  xai6.ex  th«  Cannack  Aatendaeat,   to  disouos 
appellaat*&  point  Ui&t  a  Judgsieat  against  it  al(ms  cannot 
stand  oa  Buoh  a  &tat«  sf   the  record* 

The  oaase  of  action  is  ia  substance  that  the 
sklyp^rs*   lose  ensued  frns  a  breach  of  a  proriuiea   in  the 
order  bill  of  lading  requiring  its  surrender  properly 
trndorsed  before  (itjlirery  of  the  property*     The  aftidaTit  of 
defense  set  up  ia  substance  that  plaintiffs  did  not  deliver 
the  goods  fsr  traasperttj^tlsn  upon  such  cmdition,    that  ths 
property  was  not  lost  by  aefeadeint*s  aegligent  conduct,   and 
that  plaiatiffe  had  not   coa^lied  with  "the  proviaions  of 
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the  Mil  of  IMine,"     The  l?et  named  <ieftn»«  ret^ra   to  the 
requlreiMmt  aa  to  pr«eeitting  a  olalm  of  !•••• 

The  c^!8«  ims  hes.r<l  "by  the  cpurt  without  m.  jury.  No 
©▼Idenc*  w©*?   Introdueed  Isy  defr»dant«     So  propotsitiont  of  law 
woro  etibmltted  to  tho  eourt.     tho  eourt  doniod  dofondaitt'o 
aetloB  for  R  dirocted  Tflrdliot  and  ontered  the  Judgsoat  «T>«a 
itB  finding  la  plaintiffs'   favor,   froa  whloh  this  appoal  is 
takon. 

The  amlj  -utiostlon  beforo  ua   it  that  raimod  hy  tho 
motion  for  a  airected  verdict,   namflly,    that  of  tho  enfficlonoy 
of  th«  oTldenco,     Only  ©no  (fieBtlon  of  fact  in  diaeaoaea,    that 
raiiert  hy  th©  last  specif l«sd  defense,   naffiely,   ^Rhother  :plaia» 
tiffs  prosoBtod  th«ir  claiiB  t©  defoudaat  at  tho  point  of 
origin  1^1  thin  four  aonths   s.ft«x  del  Ivory  of  tho  property 
a«  req[Uirod  'by  a  provision   in  the  hill  of  lading.     The  proof 
adduced  on  that  rshject  w».k  th«t  the  property  wssb  <iolivert<J 
lf«y  «,   191!?,   and   that  irithin  fonr  wonths,   nsaely  "shout 
iBoptoirbor  1,*  -  preouttahly  in  the  j^nv  1912,    as  anay  bo  in- 
forrod  frors  the  connecting   circuKWteneoo   in  evidence,   • 
plaintiff*  wrote  a  letter  to  dofendsnt's   clain  agont  statin>? 
tho  circtifflstencea   of  the  loss  and  Jiaoking  tho  oI&Ik  therofor, 
froja  whlOh  thoy  novf;r  directly  hsard.     Tho  ehstract  ahewt 
so  ohjocti«?«  to  tho  chsraoter  of  this  tootintony  or  wotion  to 
strike,  nor  v/ac   it  rehuttod.     ^r©  think  it   constitute**  t^rigia 
j^.^oi»  proof  of  compliance  with  oaid  provlnitm,    which,   htmev«r, 
was,   unSsr  the  fora  of  the  pleadings,    a  Tpstter  of  drfense. 

The  other  que^ti'^as  argued  are  (jjneatitmn   of  law 
mot  raised  hy  a  aaoticsn  for  a  directed  verdict  vdtien  not  other- 
wise presented   in   the  record.     Theoo   ^uostima   are  rhethor 
tho  proTislon  for  tho  surrender  of   the  1)111   of  lading   is  one 
for  the  h«nofit  of  tho  oarrler  only,   and  whether  plaintiffs 
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w«lTed  the  rcquirtKeni  ©f  •nrrendcr  liy  sub&equentXy  re^tti>»t- 
tag  9«7m«»t  •/  tk(t  eensignst*    ea  vhoee  ardar  the  gooditt  were 
deXirered,   exk&  tlrt»r«1»7  ratified  t]&«  act  of  dellTery.      \ft 
neither  of  ttieao  ^tt«<rtl9ne  wore  in  oay  w&./  raloea  l)ol0«  tiiey 
Cv^nnet  tt  r&locd  hare  far  the  firot  tine.     Tktz  io  fa<r.iliar 
law*     tho   only  queatir'n  before  us   la  iriaethe*  the  plaintiffs 
■ade  A  i^rJgifL  .f,<&gi^,  oaee  <m  the  ioauea  of  fact  raiaod  hy  thf 
pleadings.     We    think  they  did. 

AFftH«J?nD. 
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Xhe  only  question  pr4»jaated  on  thi»  appeal  is 
«helib.«r  tne  court  bslow  abused   its  diacretimi   in  denying 
i^ppeJLl«nt*s  BotioB  to  vaesite  tii9  judgment  api^eal^d  froM 
on  the  shoving  ffiadc  in  his  petition. 

'£h.9  burden  ef  his  petition  is  thet  his  attsmsy 
had  notio«  that  plaintiff  woulti  a»k  to  haye  th«  o&use  plnosd 
en  the  short  oauee  calendar,    that  he  speared  at  the  time 
and  place  designated   in   t^e  netlee  Boi  that  no  order  was 
entered  theretfor.     The   reeoro,    however,    recitfrS   th»t  tho 
cause   cajse  on   for  trial  btofore  a  Jury  "in  regular   eourse*, 
defend^jEit  being  absunt   tuid  not  reprei^ented,    and   th^t   it  was 
pl&ced  on  the  short   cause  calendar  on  iimj  3,    1916,    the  rary 
day  when  his    attorney  was  so  notified  to  appeia*.     He  ct^nnot 
be  heard  t«  say  as  a^minst  such  record,   which  isfporte  rarity, 
tl&at  no  Bttoh  order  was  entered.     His  'ttomey  having?  reeeiTod 
such  notice  waa   chargeable  with  notice  of  the  order  evidently 
entered  pursuant   thereto,    and  as  hia   failure   to  appear  on  tho 
trial  had  in  regular  course  is  not  reasoxukbly  accounted  for, 
and  was  sought  to  bo  excused  aainly  an  the  allogod  absence  of 
nn  order  skasn  to  oxlsi,   tko  court  did  not  abuoa  its  discretion 
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iM  d^iuylag  hl;j  petition  6V«u  lisid  it  statedi  a  aoQd  defense 
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Xiomy  s.  sfufASf, 

/       )  Srrer  to 
▼»\  /  J     MttBielpaX  Court 

JSZLY  n.  3WKXS,  \  ) 

])wf«akaBi  in  SgHfr,  ) 
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Mil,  ^UidKXCK  ll«BCIirALS  BtOiIVERSD  tUM  WUltm  CV  TS3  COUHT. 

Plaintiff  in  tn^r,   as  &0sigat«  vf  a  prenisstHrx 
not*  far  ilO.OCO.OO  dated  July  &6,   I91,0«   payal»Ie  to  i^ily 
&•  BtttfihiaBon  en  d«B«jad,  with  interest  at  tlie  rate  ef  5# 
per  cent  per  annum,  brought  en  acti«ni  there«a  against  the 
■ttker,  Eaily  H.  J^vaikin»   defendant  below*     The  eanee  pre* 
eeeded  to  a  hearing  before  the  court  without  &  jury,   at 
the  oanolttsion  of  tdiidh  the  issues  were  found  for  the 
defendant  and  Judgment  for  eosts  entered  against  plaintiff* 

The  st&tcment  ef  el&ia  alleged  the  mktag  ef  the 
said  not«(     desumd  for  pajrment  tmd  the  refusal  thereof  by 
the  defendants     end  that  plaintiff's  cleim  with  interest 
saounted  to  $12,203.30,   after  allowing  a  eredit  of  #200.00 
for   interest  paid  .4ugtt8t  1,    1911* 

The  afiidaTit  of  defense  averred  in  substaaeo; 
that  there  had  be<m  no  ralid  delirery  of  the  said  note; 
that  no  consideration  had  been  giTon  therefor;      th&t  it  was 
signed  with  the  tmderstending  that  it  was  not  to  beeomo  a 
binding  obligation;     that  the  indorsonent  upon  the  said 
promissory  note  was  a  fiction  and  that  defendant  did  not 
pay  4»200  or  any  oUter  oun,   on  or  ah  nut  August  1,   1911, 
either  to  the  plaintiff  or  to  the  said  Smily  s.  Hutchinson; 
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and  tliat  def  eaaaat  vaa  not  indebted  Uierooa  t«  either  %h9 
p«ye«  of  the  note  er  to  the  plaintiff* 

It  appeared  from  the  evidcaice,   that  the  uaiA  2Kll]r 
S.  Hutchinson,   nov  deceased,   isho  v&s  the  oiether  ef  the  de» 
fendaat,   paid  the  eum  of  ten  thoueand  dellara  out  ef  h«r  own 
fttade  to  the  Oreheatriii  iuisoeii4tion  of  Chloage»   at  the  re* 
qaoet  ef   the  defendant,   as  &  Toluntary  contribution  Buitde 
thereto  by  the  latter*   end  th«..t  defendant   aign&d  the  note  In 
queetlcm  ahortly  thereafter,    to  evldonee  her  iudehtednese 
to  her  mother,   for  the  Bonoy  eo  adreaeed. 

The  evidonee  further  showed  that  defend^mt  hed 
supported  her  loother  for  a  nu«ft>«:>r  ef  years  prior  %%  the  XaV> 
ter*t}  death}      thiiit  she  had  given,   at  interrals  of  cJboat  six 
Bonths,   the  sun  ef  tvo  thv^i&cnd  dollar  &  for  a  nunher  of  yearo 
prior  to  the  aakinfe  of  the  note  in  queeticm;     that  she  ooro 
tlnued  these  paysents  vith  the  saaie  rein'^^JA'^^y  s^^   ^  similar 
aBoonts   (vith  rare  oxoeptione)   after  the  laaking  of  the  said 
note.     Defendant  was  peraitted  to  testify,   OYer  the  ebjeotion 
of  plaintiff,   that  the  latter  aaounts,   1.  e*  those  given  after 
the  a&king  ef  the  note,   vere  giv«m  her  mother  in  pagnsent  9t 
the  indebtedness   evideneed  by  the  said  note,   and  it   is  now 
urged  by  plaintiff  that  the  court  erred  in  admitting  sueh 
teatlBOoy,    in  tile  absenoe  of  en  averBimt  of  payment  in  the 
affidavit  of  defense* 

Sale  17   of  the  Municipal  Court,   as  appears   from 
the  record,   requires  that  the   affidavit  of  defense  aust  state 
specifically  the  nature  of  the  defonso  relied  upon*     I>efen* 
dant  having  predicated  her  defense  upon  a  aen*dolivery, 
failure  of  con  eider  at  ion,    and  the  sillegod  understanding  that 
the  said  note  was  not  to  become  a  binding  obligation,   wo 
think  the  foregoing  testimony  was  inadmissible*     #e  are  re* 
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f«rr»d  hy  de/endsAt  t«  &  liac  of  cieeisioat.  wherein  it  v&4s 
held  tli^fit  puynwnt  m:?^  be  prevsn  vnsier   a  gi^eral  dnil&X  »f 
iaUebt«dnaa&  idi«re   th«  a«ei«r&tion   e>r   @t&tement   of   cl&in 
avara  pa^jaent   of  p*j:t   of   the  debt  *nd  B«tB  forth  the  balance 
daft;      sAd   th«  ceat«Rtion   Is  nrxie,    thct  beceuae  pli:.intitt*n 
Btateineftt  of   el/iim  &ii&rrfid  the  paynttnt  of  |30C,00  on  said 
note,    defendant's  allegt^d  (^ent^rfvl  denial  ef  liability  -^ae 
emff  ieioat   to  raise  the  iei^aa.  of  ynymsml,    uven  in  tlic  al>9«iie« 
•f  a  epecitil  aTerment   of  pnyaient.     ^iuX   iti   the   instant  eas«, 
rlefendsnt,    in  addition  te  her  geaeral  denial  of  liability, 
ex]?resely  d«aied  hfi-.vljafi  »»<?«   the  said  payme^Jt   of  t^20   .00  a» 
»ftt   rorth  by  plaiaiiff .     thisi  di»claini<?r  was  laanlf  vstly  In- 
eonsi£t*9nt  with  thf?  theory  of  p'iyMent  end  »epvii*d  to   fiinaphaalaft 
the  faot   thnti  AffTmndnnX  relied   ^ciolaiy  upon  the  d»f«n&«  of 
Boali«tbility  <m  the  note  in  ^lueetinn  for  th«  reasons   Q«t  forth 
in  h  r  affiiavit  ef  m«rita,    sn-i  the  R>-c^:i.\lad  general  doaial. 
of  liability  wnn  In  tnnt  a  msro  eon<ilirji"n  based  upon  the 
apeoifio  def>>naei»  therein  s^et    'orth.      (K?»(1i6on  v.   ^oirtunf  3r»«» 
Byg»  Oo«.   163  111.  Api».   "-ryfl.)  In   our  opinion,    the  court 

oomf.it ted  reversible  9:eTcir  in   Mfiraittin^5  eviienee  of  paywsnt. 

The  ^udgTsent   *ill  therefore  be  reversed  and  the 
eettee  remanded. 
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\)/APPi£AL  VROX 
n  COUFTY  COUUT, 


DAVID  C.    SCHJTELL,    trading       i 
as  T.   iiCIflJiiLL,  ^ 


COOK  COUMTY, 


Apiltallant./       ) 
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MR.   jrUSiTlCB  McX)QHALy»SLI?33tSD  TRK  OPIHIOH   0?  TH«  COUFlT . 

Sy  this  apps&l  it  is  sought  to  rersrss  a  Judgmait 
for  ^629.18  and  costs  entered  in  faTor  of  appelloe,   for  tho 
Talus  of  certain  shipments  of  hay  wade  hy  plaintiff  to  tho 
defendant.     Recovery  vas  had  upon  the  codunon   counts. 
Defendant  plead  the  general   issue,  and  in  his  affidavit 
supporting  his  plea,   averred  that  plaintiff  had  agreed  to 
mako  the  said  shipments  of  hay  mi  consignment;      that  ho 
(defendant)  was  to  sell  the  same;      that  the  profits,    if  any, 
ensuing  therefrom,    were  to  be  divided  equally  between   them; 
that  defendant  sold  the  said  hay  and  made  full  accounting 
therefor  to  the  plaintiff. 

It  is  contended  by  defendant  that   the  eeurt  had 
no  jurisdiction  of   the  subject  matter  of  this  litigation, 
for  tho  alleged  reason   that  plaintiff  and  defendant  woro 
copartners  in  this  enterprise;      that  the  agreement  between 
thom  provided  for  an  equal  division  of  the  profits,   although 
silent  as  to  lestos,   and  that  an  action  at  law  would  not 
lie  to   enforce  an  accounting  between   them  as  partners, 
jihother   or  not  the  parties  were  copartners   in  the  profits 
contei^plated  from  the  project   into  wtiieh  they  had  entered 
is  immaterial  to  the  issues  here  involved,   for  the  obvious 
reason   that  plaintiff  has  not  sought  to  rooover  any  such 
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profits,   waa  feccauftc  th»   errieienet  fairly  tendE  te  efco«  that 
ttBder  thfs  agreement   in   rfjeetion  plaintiff  iraa  tc  ptar chaa* 
tha  hay,    adv«nce  the  purch«.ae  price  therfof,    end  drsv  ob  the 
4«f«ndojit  for  the   smovints  a^viuacwd,    ?»nd   tfcst  bie   coippsnaation 
for   auefe  eerYiet;^  Tf.tJ    tc  be  ptiid   out   ef  the  froflts  realized 
frftw  tl'.e  es-i«  "by  't^-'    ^Jcfcrsaeat   of  t\i«  leay  so  ipureh«'teed, 
Cl^fwrly,    therefore,    dfpfe«daBt*a  positien   th&t   the   court  was 
ritlinr^ut  Juriatfietior   is  ustcnsVle, 

The  fvrtbcr  poiat   Ie  irade  tb&t   the  ^vry  were   ia- 
crrrcctly  Inetr^cted.     ''to*  Instructloa  «peB  wfcida  »tT*a8  i» 
^eidt   furportfe  to  euuEiexRte  the  prcrsQwleites  lndispsnaal>l« 
tv  fi  reccvery  lay  the  pls.intiff  fvnd  slsa  direct?  &  rrrdict. 
It  la   contended  hy  t^effsidant  that  plaintiff   cfwld  not  recover 
tritfe^ut  firtii  provi»g  that   ths  bay  purchased  l5y  his  was   of   the 
quality  B-ric   grade  u^rcsd  lipon  bctrsen   the  psrtlsa,    aad  that 
the  inatructinn  wsa  fsitsHy  r^rroufow*  ■fcscauss   it  omitted  this 
r.ifOTsnt .     Ih*   r  cord  ftils,  to   disclogo   en  ^oaa  behalf   any 
•f  the   iaetnactioaa  were  glTen.     In  thia  atate  of   the  reoerd 
error  cannot  Ve  predioatei  up^r.  the  giving  of  the  Inatruction 
In  question.     J^tr  ought  wa  know  it  atay  haT«  been  given  at  the 
request   of   the  defendant. 

The  court  properly  refused  to  give  defendj?nt*a 
tendered  iaat ruction   exeluding  tho  elt^iment   ef  profits  from  the 
conaideration  ef   the  jury,   because  there  was  ao  evidenca  Intro* 
duced  tending  to  shew  profits,   nor  did  plaintiff  mslce  any 
clain  therofar. 

Finally,    it  is   cmaplalned   that  counsel  for  plaintiff 
coniaitted  ia^roprieties   in  his   closing  argtment  to  the  Jury, 
^ile  thia  contention  ia  net  entirely  groundless ,   yet  in  viaw 
of  the  fact   that  plaintiff's  raeovery  was  liaited  to  iMneya 


^  ■;     •- t;  '    .'J'   <    ■••   ■.v'.x'n.''  -X."    s^^  Jr  ;t  a;' f.';^    cti    .fa- rr  "^'rv.rt  !r»rf.^  •n'r-mr 

-  .' ,     ■;<>    ■  '■<•      i-i    ,"'    rv..;.  f>^      ^i'\r[  o^o'^o'uiq  i^.tii   'lotu'iv  ;.>"■■    .x*'''''^  »'*>■'■ 

.i-x,.  .•'.».  r^    Tl'i     •-IT    ^!■•.'•    ,  0v3:.;s;v/..^    a' J  iiM  •;;'■■,    frvlrf    tol    J  fi-U.ifii»l&i> 

.-,■.,.(.     •.         ;■  V    ■■  V    ':.''*    '^"    Mff!    ?ii:'T  *'•■>    -''^    '*•'-■*    .:-^'-;  iv  '  :>:-    :n>";;,    'Sol 

■■  ,:    ■'5    t,    -s   .-jr:  'i-.    .-■>-    :/>--:;"  v  irf    :!!;f    i:J-'(T    ;^:;i  c  i-'t'i;   ■.(■■']:*'.    iw.uiijti'^ 
i/r-..*    :-:i  ;>.-■■    J.i    ~;':.i:     ..'    tuc -3  r:  1 1-,     v.-i'^'*?*'^   y*"-    '^ry  i.J  ■An  i^in.i   !»/!/ 

£:f«tv>L;'    Tris    '••J    ?.^   '^r;  •  i  -    :.  /  :    .:c'^;i   K;e.iA.v'i;>)r 'iv  •f''^^  J":!?)ii,«ii   TO'tlf.9 
••.-»*   ;  <    •:-•■•-    -  ■- ^   ■-  •■"•J   T.-'.-'/  ./■!    «t}n/'   Oil!'  4'.!:'^i-o   '■.o'i      .  tt'.:iJt;;:j:iE'8'p  ai 

.ji-i-r^uy '!«);♦  ©ill    ti.'    ^96irp»^ 


-3- 


actually  adrnnocd,   we  fall  to  see  vherein  defendant  was  harmed 
by  the  rsmsrka  coB5)lain«4   of. 

There  being  no  error  In  the  record  i*>ich  justifies  a 
revereal,    the  judgment  will  be  affirmed. 
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MH,   JU^tltlti  »C11CIIAL1»  9i£LIV:iaj«D  THE  OPIHICW   OF  THS  COITH?  . 

The  Judtgraent  herein   complained   of  v^s   entered   in 
fnrcT  cf  ftppolleoc   (plaintiff a  b?low)   e^salnat  appsllaats 
in   ?   cult  for  d5jr»ag«e   nrlalnf;  out    of  the  refusal  by 
appnllsuata   to   conatumiat©  an   exohang©  of  r«al   estate  non- 
tenrplatRd   In   g  ocntrsct   of  sal©   ^ntared   into  betiween  the 
pnrtles  on  May  2,    1014. 

The  contrnct   in  quest Iwi,    nft^r  describing  tht 
respectire  properties,    s«?t   forth  thnt  plaintiffs*   promises 
viore  siibjeot  to  j«i    "IncuTabranee  for  ftS.OOO  seeured  by  first 
»ortg«ge,   aund  for  $2,000  seotired  by  second  Hsortgoge  payable 
raonthly  in  Installinants   of  ^€6  a  month.     •     *     ♦  *     it 
further  proTlded  thst   e«ch  pnrty  should  deposit  a  note  for 
.'51,000  to  a.  cure  tb^i  faithful  perfonaanco  thereof,    wnd  that 
In  the  ev«nt  of  br«jr.ch  by  either  party,   the  eum  so  naaed 
should  bo  forfeited  as  liquidated  dssagea. 

Shortly  after  th©   exeet)tlon  of   the  gal  in   contract, 
defendants'    attorney,    at  their  re^weet,  rarvde  on  «xanln%tion 
of  the  title  to  olaintlffe*    premiaeo  and  prepared   a  vrlttea 
oplaion  thereof,   ahoreln  the  objection  » lo  ralso'-i   th^t  the 
Ineumbraaoa  of  13,000  referred  to  In   the  contract  of  ssle 
us  being  p       ble  at  the   rate  of  #65  per  nonth  consisted 
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Of  tf<d  aets  of  noteu  aeeured  by  two  truet  deeds  pnyabls'  as 
atatsd  in  the  eontr&cx,  but   that  the  last  aot«  of  oaeh  d«t 
bacano  du«  nnd  payable   within  ten  inonths  from  the  date  of  the 
centa^iict. 

The   'iviaeaice  shOTsfs  that   thia   objection   was  brovight 
to  Inc  atv«ntit3n  of  plaintiffs,   idio  inmedlately  sought  to 
bara  tlie   timo   of  paynent    cf   the  halane«  extended   to  permit 
the    uatii-<<   incuMbrancee   to  b«  paid  at   th<)  rate  of   ^'<&  per 
month  aft  vet  forth  in  the  coBtr^nt   cf  sale,   hut   in  vfeln,   imd 
that  UoffruUiJits  thereupon  refused  to  malre  the  proposed  ex* 
chaa£,e« 

X>af«adftfits  argue   toat  th«   court   «rre4    in   entering 
Jttdgcucat  for  pl^^intiffb  hecaaso  ths  letter  were  not   in  a 
po&itioQ   to  lull  ill  their  contract,    owing  to  the  foot  thf t 
ih«  iacuau}r«.Aoe»  on  their  property  .vera  not  peyatle  &.a  re- 
fresiiuted  in  the  aaid  contr&ct  of  sale*     Plaintiffs,    on   the 
otixer  iia^iti,   urg<»   that  dafeni«snts  had  repudiated  their  con- 
tract b'Zfori)   txiey  becaKOBtfare   of   the  fact  that  the  #8000 
incuAbranoa  was  net  payable  as   set  f arth  in  the  cent  met, 
and  refer  Uo   to  the  testimony  of  jAnna  Driensky  who    testified 
thai  she  laet   the  defendant  losass  £»konieosny  on  the  street 
•Be  d&y  and  that  he  told  her  he  would  not  take  the  property 
ttnd&r  ciny   circuxastances.     iThis  W3«  flatly  denied  by  the  aaid 
defendant,     kfter  pointing  out   tnat  such  stateisent  by 
dci  enU^wat  loa«as&  ojconxecxny  was  tantaaount  to  a  renudiation 
•f  the  eontrtuit,   giving  plaintiffs  a  rlrht  of  action  luefore 
the  tine  of  perferwance  of  the  contract  en  their  oart  plain- 
tiffs urgti   that   it  likewise  beeetaie  unnecessary  on   their  part 
ts  tend«r  pevf  eneauce  to  the  defendants  lAie  had  already  re- 
pudiated the  contract.      »jhilo  it   is  true   that  a  tender   of 
perfornMUiOe  by  an  iimoeent  party  to  a  contract  nay  in  sobio 
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sltttatlona  be  excused^   y<st  thin  pr<9QupT>o»«ff  that  th«  innocent 
part/  is  hiatuolf  In  a  petiltion   %0  fulfill  Ms  part  of  the 
contract.      In   th«   cnse  at  TmOt  plaintiff  a  cidmit  tholr  la- 
abllity  to  ofitcln  tm  extension  of  tlree  on  tha  inoumltrenoen 
referred  to.     They  nre  therefore  unable  to  fulfill   their 
(^grocjcent  raid  eonsenuently  their  poeition   ie  ne  ^«tt«r  thAn 
that  of  tho  d«f  endante,    irrABpeatiT<s  of  any  previ^me  con- 
Ternationa  all«g<2.i  to  hove  heon  had  «rith  ^ny  ef  th<>  d'<f endante* 
(Harher  Bron.  Co.  ▼.  Moffatt  Cy«l«  ££•»   3."5i  m»  ^^O  Ob- 
▼ioualy,    the  plaintiff e  were  not   entitled  to  &  reoOTosry, 

In  thiij  rici'  of  tho  cs,i*<»  it  ia  iina'-'ceaanry  ttt 
canaidr.r  the  other  cjueation  relsod  hy  dcfcndftnts,  ▼!«., 
whether  or  not  th:,  sine  ntlpulote^l  ^fi  linwldated  ^ftKagea 
wyaB  In  feet  »  p«snalty. 

Accordingly  the  ;}udgme«t  will  Tio  revftraed. 
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AsrroB  J.  <m.wJX,  Bailiff  of 

the  MuaiclfipiCL  Court   of  C^ici^o, 
for  ure   nf  ^ajTiuel  L.  Coldberg, 


\   Appell|Sit. 


leUMlCZrAL  CCJUT 
@i^  GHiCAGO, 


KR.   JT-STIOE  McBO? 
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Appellee    (plaintiff  belew),    brought   suit   jind  re- 
coT&rea  judgCitint  ag&lniit  &ppeXl»at   (def «iridunt  belcv^),    in  aa 
Action  of   debt,   brought  o»  ft  otay  of   execution  bond.     By 
this   appeal  defendant,   lAio  w  a   the  surety  on   the   s^id  bend, 
aeelu  &  rtytirtial  of   the  judgsn&nt,    on   the  grounds;      (1)    thut 
plaintiff's   statement   of   cL'^ia  de«a>  not   tiet  up  a  good  cautse 
of   eotloa,    aiid   («i)    that  eeetion   25  of   the  ^.ittnioipfl   Couz-t 
Act,   puinsuont   to  which  the  &aid  bond  v^n  given,    ie  liricon- 
btitutienal  and  thut  hence  the  bond  whu  TOid.     Such  was 
substantially  the  defense  made   in  the   trial  court* 

Plaintiff*!    Btetemcnt   of   clnin  alleged  the  pro- 
curing  of  a  JuUgUient   in   the  l&uaicipal   Court,    agaln&t  7red 
Slaughter   bt  al.,    after  whidri   the  eaid  ;^>laug.hter  uued    out  a 
writ  of  error  to  review  the  esae;      that   iB  order  to  stay 
•xeoution   on  the   uaid  judgment  poidin^^    the  decision   of   Uie 
Appellate  Court,    the  said  Glauf^Jriter  ae  principal,    and  Anna 
H»  aehwendel  (defendant  herein)   as  surety,    executed  a  stay 
of   execution  bond,    which  proTlded  that   if   tlie   s&id  Kilaughter 
should  prosecute  the  said  writ  of   error  with  effeet  and 
BM»reOYer  pay  the  amount   of   the  Judgsjent,    costs,    interest  and 
dasagos  rendered  and  to  be  rendered  against   the  said  :3laughter. 
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ehould  the  judgment  be  ai'firaed  by  the  Appellate  '.'-^urt,    thea 
the  nond  to  be  void,   othGr^fli^e  to  rcm-cd-n  in  full  forcfe  and 
▼irtue.     Then  fol.-O's'Cd  the  avor»©nt   th/jtt  tbi*  3sid  ^rit  of 
error  w<;^   duly  docketed  xu  tJttt  App«xXs.t&  Court  and  tliat   It 
«zi8  diily  culled  in  tha  reijular  course  of  procedure  but  that 
tar  fi-JLlure  by   the   said  ai&u^ter  to  file  u  record  from  the 
trial   court,    the  said  writ   of  error  urae   dismiseed  for  vant 
of  prosecution;     whe»«for«  the  bend  becane  forfeited,    etc. 

We  think  that  under  the  liberal  eonstruction  giren 
to  the  Municipal  Court  Act  the  foregoing  recites  v.  oauae  of 
action  with  sufficient  particttlority   to  apprise   the  dr.fendaat 
of  tha  nature  of  plaintiff's   claita.     There  lo  no  eontemtion 
117  dsfmdaat  that  the  Judgment  has  been  paid,   said  if  i^neh 
was  the  fact,    it   should  have  b«en   set  forth  by  way  of   :3efen«e. 

Although  Qection   23  of  the   sittniclpfU  Court    /.et,   ]»ttr* 
autmt  to  which  the  bond   in   cjueetion  wasj  fumiah«d,   has  been 
held  uneonatitutional,    ij^sraaletaia  ▼.  ^.  ^,   (lagu.-ilt;/  ^J.,    272 
111.  161)  nevarthaleea   auoh  fact  deoe  not  .iffect  def fmd^int'e 
liability  in   the  ease  at  bar.     Thero  was  a  legal  aonQideratien 
fer   the  giving  ef  the  bond,   via.,   the   atay  of  execution  pend- 
ing  Uao  decision  of  the  Appellate  Court,    !mA  the  bemd  having 
^^^lly  served   its  purpose,    and  defcnd;iat  havin,^  obtained  all 
the  benefits   incident    thereto,    she   is  now  Astoppedi   to  deny  its 
validity.     Aiix  t.  People.   36  111.   329;      Vcgea  v.     .oy^il   Indcngiity 
G£_.,    276    III.    177. 

are  are  ef  the   further  Ofpinion   that  -Qiis   e^ecal  Is 
vexatious  and   that  it  vae  prosecnted  serely  for  d«lay. 

Accordingly  the  judgment  will  be  affirmed  with  tCR 
per  ecnt  etattttery  dsaiages. 

AFPIRHgD  WITH  STATUTORY  DAMAGES . 
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MR,   JUSTICE  MoDCHALD  D^LirsRSD  THS  OPISIOM   CF  TKB  CGURT . 


Appellee   (plaintiff  belov),    recovered  judgment 
«<ainst  appellant  for  |57&.00,    as  the  balance  due  for 
serrices  rendered* 

JPXaiatlff *s  testimony  vas  to  the  effect  that  in 
the   course  of  a  conrere^tion  with  fJbrtm  Hadfield,   president 
of  the  defendant   company,   with  whom  he  had  previously  worked 
for  a  number  of  ye&ru  vith  another  ice  cream  manufacturing 
company,   he  waa  asked   if  he  would   care  to  make  a  change   of 
employment  and  work  for  the  defendant,    to  which  he  replied 
in   the  affirmatire;      that  la  discussing  the  queetion  of 
salary,    plaintiff   atated  he  was  then  receiving   |2, 300.00 
per  annum  and  that  ha  would  not  consider  a  change  for  less 
than  that  amount;      that  it  was  then  agreed  he  should  work 
for  ti  e  defendant  oompaay,   to  manage  its   contemplated   "west 
branch,"   at  a  salary  of   |2, 400.00  per  year;      that  the   B»id 
Hadfield  informed  plaintiff  that  he  was  the  sole  owner  of 
the  business;    .that  after  the  arrangement  waa  made,   plaintiff 
abandoned  his   other   cnployment   to  work  for  the  defend !?Bt 
company;      that   shortly  thereafter,    and  before  plaintiff  had 
drawn  his   first  aal&ry,    the  said  Hadfield   informed  him  that 
his  nephew,    «ho  was   also   connected  with  the  defendant   comrpany. 
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Bliould  not   knew  how  Biuch  Kon«y  plaintiff  was  drawing  for  his 
■erriccs,    and  stated,    "I  will  give  yea  $25  every  week  and  at 
the  end  of   the  month  I  will  give  you  a  check  for  the  balance 
for  a  hundred  and   that     «   «  «^  will  praetieally  nake  $2,400.00;* 
th^t  he   (plaintiff)   assented  thereto,   with  the  obaerration 
that   it  made  no  difference  iri^ere  the  money  came  from,   Juet 
so  he   receiTcd  it;      that  he  received  the  stipulated  s&liry 
in  the  Muainer  outlined,    until  Septeiaher,    1915;      that  defendant 
was  in  arrears  ^78.00  on  the  'September  salary,    end  ^|IC0  each 
for  t'  e  Bonths  of  Oeteher,  NoTcirfcer  and  Becercber,    1915,    and 
Jaauary  and  February  1916.     The   said  Hadfield,    in  his  testimony 
admitted  having  employed  plaintiff  on  behalf  of  the  defemdaat 
compcjny,   but  stated  that  the  eos|>any  was   to  pay  him  |25.00 
per  week,   mnd  that  hs  personally  was  to  pay  him  a  bonus  of 
|100  per  month  provided  plaintiff  succeeded  in  selling  a  cer- 
tain amount  of  ice  cream  within  a  given  time. 

It   is  urged  by  defendant  on  this  appeal,    that  the 
said  Hadfield  acted  in  hie   individual  capacity,   and  not  on 
behalf  of  the  defendant   coaqpany,    in  agreeing  to  pay  plaintiff 
the  additional  |10C  per  month.     The  evidenee  on  this  issue 
was  rather  conflicting,  but  we   eannot  say  ths-t  the  finding 
of  the  Jury  in  favor  of  the  plaintiff  is   clearly  and  manifestly 
against   the  preponderance  thereof. 

It  is  pointed   out   by  counsel  for  defendant,    that 
the  said  Hadfield,    even   though  he  was  president   of   the 
def«ad  jit   coB^aay,  had  no  authority  to  nake  sny  secret 
arrangement   on  behalf  of  the   company,      i^hat   interest,    if  any, 
the  nephew  of   the  said  Hadfield  had  in  the  defendant   company 
dses  not  acppear  from  the  evidenes.     Hadfield  having  admitted 
that  the  original   contract    of  employment   with  plaintiff  was 
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on  behalf  of  the  defendsat  cnnpany.    It   Is  difficult  to  per* 
eeiT«,    and  th«  eridenett  fails   to  rereal  why  the  said  Hadf ield 
should  personally  undertake  te  pay  pl-intiff  this  additional 
1100  per  Bonth  \)j  way  of  a  hcnus  for  hie  serrices  reoidered  to 
the  defendant   oonpany.     At  say  rate,   whether  the   salary  was 
to  he  paid  hy  the  said  Hadfield  personally  or  by  the  defendsat 
coBqpany  was  a  question  of  fact  for  the  jury.     This  they  have 
decided  adTersely  to  the   contention  of   the  defendant. 

Coaaplaint   is  also  icade  of  the  resmrks  of  plaint :iff*s 
counsel  in  his  argumsnt  to   the  Jury.     From  an   examination  of 
tlis  record,    we  are  of   the  opinion   that   this  alleged   error. 
If  any,    is  not   of  sufficient  grarity  to  warr&nt  a  reversal   of 
the  JudgBtent. 

Finding  no  reversihle  error  in   the  record,    the 
Judgaent  will  he  affirmed. 
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But  two  p<»lnt9  are  presented  for  r«^vlew  wpon 
this  ftppe&l,   Ti*.;      (1)  whether  a  judgment  c«n  be  properly 
rendered  against  one,    or  lesa  than  all,    ©f  8«T«r»l  rlpfendaats 
nued  Jointly  In  p.n   action  ct^  eontrpctu.   where  ofirrico  was 
had  cm  only  thoce  against  whoa  Judgment  wae  t8%:en  and   (3) 
s*iether  the  court  abused  Its  dlsertition  in  denying  df=!f endants^ 
motion  to  set  aside  the  Judgment  herein   cc^Bplalnt^d   of. 

Th6  first   queetioon   is  onewered  in   the  afflriaatiT* 
by  see.  14  of  the  Practice  act,   <^*  XIO  H.  i>,  of  Illinois, 
iribioti  escpreatsly  provides  that   in  an  action  ex  coKtractu.    if 
a  auinnone   or  capiaa   is   served  on  oae  or  more,   but  not  all, 
•f  the  d  fondants,   plalatiff  may  precaed  to  trial  and  judg- 
m«at  against  defendant  or  def mdants  «a  whom  precooa  is 
sorred,   and  the  plaintiff  may  at  any  time  afterwards  hsTO 
oujimions  in  the  nature  of  a  scire  fe^cias  against  the  defendant 
aot  served  with  process,    to  make  him  a  party  to  such  Judg- 
mmt.     Soe  also:      0*Ponnell  et  ^i.  r,  Turnee.   201  111.  App. 
481,   and  i»herbumo  t.  Hyde.   18b  111.   680. 

The   affidavit  filed  in  support  of  defendants* 
motion  to  sot  aside  the  said  Judgment,   denied  that  there 
was  an  account  stated  between  plaintiff  and  defendants. 
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but   there  !•  no  allege- tion  thct  the  soacjunt    cloimed  1b  not 
Cue  or  th»t  there  la   any  defense  to   the  action.     The  court 
therefore  properly  deniec!   the  motion  to  YRcete   the  Judgment. 
There  being  no   error   in   the  record  which  Justifies 
a  rerersal,    the  Judgment  will  he  afflrwed. 
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101.  jusTica  M«DOHALD  DiiiLivmia)  TH«  ca?uaoir  of  te?;  cntjRT. 

Title  wad  sn  action  In  as^uaipelt  %'^fi«.l  upon  & 
T.Titten  gu^rpnty  whereby  fipgellant    (defendant  'b&low) 
guaranteed  tht  payiiient   of  rent  arid  ths  perfonnince  of  all 
coT&nantB   contalntd  in  sv  leaae  entered    Into  hy  and  betw«e« 
ai?p«;ll««8   (plaintiff  belotr)   and  one  August  'i'urnea .     33y  dir- 
ection  of  the  court,    th£  Jury  rstumed  a  rerdlot  for  the 
plaintiff,    and  from  the  Judgacnt  entered  thereon  dofendant 
has  proeeouted  this  appeal* 

It   1b  urged  by  defendant  that  the  eourt  erred  In 
directing  a  verdict  for  the  plaintiff.     Underlying  thla 
contention   la  the  theory  of  defendant,   that  bscsttsc;  the 
contract   of  (guaranty  sued  upon  was  entered  into  after  the 
execution   of   th<?   e^'id   leaee,    it  waa    inraiii  for  want   of 
consideration. 

Plaintiff  tffstified  th.  t  d-^f  er.-' mt  br-^ught  Turnee 
to  his  (plaintiff's)  home  for  the  purpose  of  renting  plain- 
tiff's premleoB,  stating  thet  ho  (Turrtes)  rould  ^wako  a  good 
tenant,  and  thnt  aefendant  vrould  guitr^iintee  payraont  of  the 
rent  if  lumee  leased  the  prenises;  that  some  tine  was 
spent  looking  OTer  the  preailses  and  dii^cusslng  the  luestion 
of  leaelDg  the  e&aet     that  subsequently  the  aald  lease  was 
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«c«eated  and  defendant  thi^reefter  b«toui'«  guar^jtior  thctreon. 
The  teatijBony  cf  the  dAf«n<X;>ab  Vfu)  aubstaatially  to  the  soae 
effect. 

From  th©  fROte  hercinaboTw  set  forth,    it  ^ili  be 
8«tn  thflt  the  presil*^  Vy  dftfeudrDt  to  fraorantoe  pttyiN»Dt  ©f 
the  r«Bt  was  the  inducing-  cause  v.-  "ti  tho  f&ith  «f  whieh  plain- 
tiff mada  th«  lease  with  the  B»id  Tamea  ,     ithere  the  giiaranty, 
although  collateral,    ie  cenn^Qiel  rrxth  and  forms  the  inducement 
for  the  execution  of  th«  principal   contract  or   is    the  reeult  ©f 
a  previous  prosdae,   upon   th*^  faith  of  whicfti  the  principal 
contract  was  made,    the  guaranty  requirea  no  new  and  independent 
consideration  to  give  It  force,  l5rc  uate   it   is  a  p&rt  of  the 
eriginal  trji.nenction  and  of  th€'  cons idcrrit ion  upen  #aoh  the 
principal  ecntrsct  x&s  iKad£«      (SC  Oyc.  I'ld  «m^   caseu  eited.) 
It   la  clear,    t^erefort?,   th^t  the  contention  ef  the  f^-feadant 
that  the  contract   of  ^u  ranty  w.  a  with  ut  eon  a  id  *ir^  Lion  is 

Defendant  e-lao  oonipJAini    that  the  ccu»t  wiB  construed 
the  tcrniB  of  the.  said  lease,   and   that  there  was  a  fatal  Tarianoe 
between  the  oontract  elleged  in  the  deelaration  and  the  lease 
affercd  in  eyidenct.     As  to  the  letter  eontention,   we  de<!>ja  It 
sufficient  to  say  thnt   it   is  vithrrut  merit. 

The  lease,   aftor  rtcafcribinG  the  pr<5«i»03  cleifiioad, 

J  / 

set  forth  thit  the  lessee  wi^s   "also  to  hare  rr»o«  in  the  bam 

for  two  horBea,v  for  the  term  of  four  years  lees  two  months 

mad  eae-half,    to  eora-scnce  on  tho  16th  dj.y  of  ^^ctob^^r  .\»  D. 

1W2,    ond  tn  end  en  the  first  day  of  August,    A.  D.  1916." 

It  provided  further  for  %he  jiaynent  of  r'^nt  r,>i  toXlc-rai 

"And  the  said  A)*rty  of  tha  second  part  hex-eby 
ooTsnants  and  agreesvto  pay  unto  the  said  p^rty  of  the 
first  part,    the  four  yee-rc  ront  or  num  of   :*5,4''0,ri''\ 

$ayable  i>eceiBb«r  15,   1912  •  |300,   and  thereafter  paying 
300  every  three  months   for  tho  fi'-st  year's   rent,   beins 
$1,200,00  all  teld;     and  $'6i0  BT^ry  three  months  there- 
after,  makinji  a  total   aum  of   $1,400.00  per  year,    or 
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$4,200.'^0  for  th«  last   tlir««  y«ars.* 
fJae  court  cenatrucd  thl»  cl&use  to  nean,    that  for  the  flr»t 
nine   sad  one-haJLf  wonthn  th«  rsntnl  to  "be  paid  wca   f  1,200.00, 
uid  tlafct  for  the   l«Kt   tl". ree  yof.rs    it  ^t  te  "be  fl, 400.00  p«r 
yetr.     Defendant   Mrgues,    or   th«   ot>5cr  hrsn'?,    that  the  ♦1,2CC.00 
referred  to  ahould  here  btcn  fer  the  first  year,    I.   ^.   twelve 
jbenthe,    imC   tht*t  the  f 1, 400. Of  imnual  rental  ehnwld  have  b««n 
for  ihn  rt'^sining  two  yofors,   ninn  end  ono-h«lf  Konthp,    inat^Ml 
of  thrco  ytjare  ew   Ht,«ted   in   the  loanc  •   in   other  wor<!«,    thct 
the  intention  wj^b,  ni^t  to  pay  four  yei9T9*   rtntal,    as  recited 
in  the  lee  e,  V.ut  to  pay  rent   for  thre^^  yerro,  nine  and  one- 
half  raonttifi.    m   th<?  "b»??is  ©f   *^,4'^.''0  for  foor  years.      In 
our  opir.ion,    th*   in  teat  Ion  of  the  p  fvrt  i  r.«t ,    s.s  ,ffsthftr*4  from 
i^o  laa^ua^c  apiploysd  ir>  the  leR^c,  r^   thf^t  the  ff\m  9t 
|.1,200.CC   therf  in  mention P?^  ehruld  oor^r  th«  flret  £?rlgL* 
of    iho  leaiso,    i,   fc.   t-"  c  fi^nt  nine  m'^  on6->'?»'f  ffiorthB,    and 
thfc  rentfikl  thfroiS-ftei'  wj  c  to  he  *1, 4OP.0O  per  ysrr,   for  th« 
romdlnlng  thrao  years.     Thin   le  further  cvld^mood  hy  the 
language,    "or  ;^4,S0!^,rsr-  for  the  l^at  three  yfers,*  and  the 
fact  that  thf   leBBee  exprcnnly  agreed  to  pay  the  fotir  yenre' 
rent,   moaning  therehy,   the  period  beginning  Octoher  15,    1912, 
and  andlng  /.tt£ur.t  1,    1916.      "e  x'e  view  thto  \tm*^,    the  only 
rer'sonehlo   conntructi  *•«  thf.t    c-n  he  plne&d  thereon   le,    that 
th«  Boi-d  Tumefi   tb«>rehy  agreed  to  pay  ^5,4*^0,00  for  the  rental 
of  th®  proreleee  in  question,   for  the  tor»  ef  three  yeero,   nine 
and  one-half  monthu,    In   intstalmenta  a*  ihrrelr  eet  forth. 
'-^«  conclude,    therefor©,   th?t  the  trial   rourt  properly  construed 
tha  lOK cc   ir«   quoi^tiari. 

Thoro  boin^:  no  ai^rar  in  '.h?  r-"?ori  rrhich  justifies 
a  roTereal,    the  Julgm-wt  will  be  affirmed. 
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HMRY  A.   T0D15, 

Appellee, 

APPEAL  FROM 

T«.  #  )  MUHICIPAL  COURT 

-^  /  )  OF   CHICAGO, 

XeEUZlE   CLELMDk 
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MR.   JUSTICJS  MCDONALD  DELIVERil)  THE  GPIlfflOK    0?  TK2  COURT. 

Appellee  brought   suit  against  appellant   on  a 
promissory  note.     Appellant  filed  a  claim  of  set-off  for 
$395.00  and   interest   for  legal  scrTices   alleged  to  have  been 
rendered.     The  Jury,   "by  a  special  finding,   fixed  the  reason- 
able Talue   of   said  services   at   $224.00  and  returned  a  verdiet 
for  appellee  for  the  balance  due   on   said  note,   plus  the 
interest . 

It   is   contended  by  the   appellant  that   the   special 
finding  of   the  jury,    fixing  the  value  of  appellant's  ser- 
vices at  #224.00,    is  unsupported  by  the  evidence.     Several 
witnesses   testified  on  behalf   of  both  parties   as  to  the  reason* 
able  value  of  these  services,    and  their  estimates  varied  great- 
ly,   ranging  all  the  vay  from  $26.00  to  |500.00.     One  witness 
testified  on   direct   examination  that  the   said  services  were 
worth  $400.00,   but  on  cross   examination  he  reduced  his 
estimate  to  $200.00.     Kone  of   the  witnesses  attempted  to  fix 
the  value   of   these  services   to  a  mathematical  certainty,   but 
at  most  their   testimony  was  merely  an   approximation  of   the 
value  thereof.      In  view  of   the   various   estimates  given  by 
the  witnesses   of  the  approximate  value  of  appellant's  ser- 
vices,  we   cannot   say  that  the   special   finding  of  the  jury 
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fixing   the  Talue   thereof  at  the  sum  of   #224.00  is  unsupported 
by  the  eridence. 

It   is  also  urged  hy  appellant  that  the  court  erred 
in   excluding  part   of  a  letter  written  by  him  to  the  appellee 
in   sinewer  to   a  written   demand  by  the  latter  for  payment  of  the 
note   sued  upon.     The  part   excluded  consisted   of  appellant** 
Belf*8erTing   statements   and   charges  reflecting  upon   the   char- 
acter of  appellee.     They  had  no  bearing  whatever  upon  the 
issues   in   the   ease  and  were   therefore  properly  excluded  by 
the   court. 

Appellant   &1bo   complains  that   the  record  of  the 
proceedings  before   the  ]}iustice  of  the  peaoe^   in  which  he  rep- 
resented appellee   in  a  suit  brought   by  the  latter  for  the 
recovery  of  ^52.00,   was   erroneously  excluded.     This  was  the 
action   in  which  appellant  rendered  the  legal  services  herein- 
above referred  to.     The  apparent  oTiject  of  introducing  this 
evidence  was  to  cerroborate  appellant *s  testimony  as  to  the 
number  of   continuances   taken   in  the   said  eause  before  the 
Justice  of  the  peace.     Appellant's  testimony  on  this  point 
was  not  positively  denied  by  any  of   appellee's  witnesses. 
While  such  transcript  was   admissible,    yet  we  are  of   the   opinion 
that  its  exclusion  ujider  the  circumstances  did  not   constitute 
reversible  error. 

Other  points  have  been  raised,   but  we   consider   it 
unnecessary  to  pass  upon  them  as   we  believe  they  are  without 
■erit.     Suffice  it  to   say  that  from  a  careful  examination  of 
the  record,    we  are   of   the    opinion   that  appellant  has  been 
generously  rewarded  for  his  services    in   the  litigation  here- 
inabove referred  to,    n^ich  involved  the   collection  of  |52.00» 
Accordingly  the  judgment  will  be  affirmed. 

ASJIRJSSD, 


MR.  JUSTICE  MATCHETT  DISSENTS, 
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HIGHALL  J.    COLLIUS   et   al .    rb 

and   coBiprisirts  the  BOAI^D  OF 
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CIRCUIT    COURT, 
COOK  COIWTY. 
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Ml.   JTSiiTICiS  McDCttIAl.D  DJ3iIVarO'D  THS   OPffilCU   07  THE  COieT. 


Inaemuch  as   the  iHEuea   in  this   case  are   identical 
with  thoiie  presented  in  Collina    ejt   al.  v«  IlcVioka:  Theatre 
Company,    general  number  23562,    filed  Ifuly  19,    1917,    ( except 
the  namea   of  the  parties  and   the  pj^-rcels   of   land  involved) 
our   opinion   in   the  latter   case  disposes  fully  of   th«  points 
here  prea anted. 

The  point   is  also  made   that  the  court  should  have 
granted  appellants'   motion   to  require  appellees   to  pay  into 
court  the  amoiants  adraiited  Tsy  their  respective  ana'.vers  to  loe 
due  under  the  apprftieements   as  ni;ide. 

Appellees   tendered   to  the  apoellajnts  the  respective 
amounts   of    rent   due  as  fixed  "by  the  Rppraisements,    w]dch   the 
appellants  have  repeatedly  refused  to  accept.     The  ©"b j  ect   of 
appellants'    bill  of  complaint  was  to  modify  or  set  acide  the 
appraisement 8   in  question  and  not  to  recover  the  rente   due 
thereunder.      v»e  are  tlierefore  clearly  of   the   opinion   that 
the   court  properly  denied  appellants'    said  motion.     Czreen  v . 
Duvergey.    146   (>1 .    379  . 

Accordingly  the  d-.cree  will  te  affirmed. 

AFFlRJfflD. 
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MICHJUBL  J  A  COLLINS   et   al .    aa 
and   comprising  the  I'OA'^P  OP 
.EDUCATION    riV   IHxi  CITY   0¥ 
CjIIC>jGO,         \ 

Appellants,     /  )     API'  'AL  mOM. 


CIRCUIT   COUKT, 
COOK  COUITTY. 


CHICAGO  TITUS  AilB  TRUST   CO|tPANY 
et  al., 
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MR.   JUiiTICB  McDCNALD  DmilVERfiD  THE  OPINIQH   OF  THE   COirRT  . 

Inaerauch  as   the  iBsues   in   this  case  are   identical 
with  those  presented   in   Collins   et  al.  v.  AJcVicker  Iheatrs 
Ooiiipsny .   general  number  225b2,    filed  July  19,    1917,    (except 
the  names   of  the  parties   and  the  parcels   of  land   involved) 
our   opinion   in  the  latter  case  disposes  fully  of  the  points 
here  presented. 

The  point    is  also  made  that  the  court  shovjld  have 
granted  appellants'   motion  to  require  appellees  to  pay  into 
court  the  amounts  admitted  by  their  respective  answers   to 
be  due  under  the  appraisements  as  made. 

Appellees  tendered  to   the  ap  reliant s  the  re- 
spective amounts   of    rent  due  as  fixed  by  the  appraisements, 
which  the  appellants  have  repeatedly  refused  to  accept,      'rhe 
object   of   appellants'    bill   of   complaint  was   to  modify  or  set 
aside  the  appraisements   in  question  and  not   to  recover  the 
rmts  due   thereunder.      iVe   are   therefore    clearly  of   the   opinion 
that   the  oourt  properly  denied  appellants*    said  motion.     Green 
▼  •   JAivergey.    146   Cal.    379. 

Accordingly  the  decree  will  be  affirmed. 
A7?IRM]£Do 
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MICH/UA  J.  COLLINS  et  al. 
as  and  Comprising  the  BO/ 
OF  EDUCAlIOH   OP  THjS   CITYpP 

CHICAGO,  \  /  j      APPEAL  VROU 

Appeiiluits, 


CIRCUIT  GO'jnr, 

COOK  COUHTY. 


MACISY  SKCUHllt^a    QO4 

\      ^gjipelleo . 

im.   JUJTICIi  MoDaiALD  DiaiV;:R:rD  TTIP.  OpmiCH  OF  THE   cor-RT. 
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InasiEuch  as   tlie  iasuea  here  presented   .ire   identical 
with  those  presented   in   Coiiina    et  al.  ▼.  McVicker  Theatre 
Company,    general  miirber   23583,    filei  July  19,    1917,    (except 
the  names   of  the  parties  and  the  parcels    of  land  inrolyed) 
our   opinion   in   the  latter  ca^e  disposes  fully  of  the  points 
nOT  "before  us  • 

The  point   is   also  iBa.de  that   the   ccurt  should  haT« 
granted  appellants'   motion   to  reouire  appellees   to  pay  into 
court  the  araor.nts  s.dinitted  Tajt  their  respective  answers   to  be 
due  under   the  appraisements  ss  madeo 

Appellees   tendered  to  the  appellants  the  respective 
amounts   of  rent  due  ;  s   fixed  by  the   appraiaements,    which  the 
appellants   have  repeatedly  refused  to   accept.     The   object  of 
appellants'    bill   of   eonplalnt  was   to  modify  or  set   aside  th« 
appraisements  in   question  and  not   to  recover  the   rents  due 
thereunder.      V/e   are   therefore   clearly  of  the   opinion   thpt  the 
court  properly  denied   appellants'    said  mction.      Green  v. 
Duvergey.    146   Gal.   379. 

Accordingly  the  d  cree  will  be  affirmed. 
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HQJXIR  H.  HAI^IN   et  «1., 
Appellees, 


6S0B&E  E.  PfiHrsrilf  et   al., 
Appellants 


APPKAL^OH  CIRCUIT   COURT, 
)  /  GOOK  COiafTY. 
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HILDUB  M.   HALLIS    et   al., 
JDef eadaats   la  iirror, 


GiiOHGis  1$.  P!<;inir:gY  et  *i.. 
Plaintiffs   in  Er 


£RHOH  TO  CIRCUIT    COURT, 
COOK  COUUTY. 
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MR.   JU53TICJ:  MATCHETT   DTlXIVgRISD  THS  QPINIOK   Olf  THR  COURT. 

B«th  an  appeal  sad  isrrit  ef  error  in  this   case  which 
haye  been   consolidated,   aniat  "be  disposed  of  on   the  same  grounds. 
A  bill   in   chancery  was  brought  by  the  heirs   at  law  of   J'meet 
Hallin,    deeensed,    to   contest   the  ralidity  of  an   instrument   in 
writing  purporting  to  be  the  Inst  will  and  testament  of  said 
Smest  Hallin,    charging  that   the  probate  ef  said  will  was  with- 
out notice  to   complainants   and   denied  that   the  8P.id  dece^oed  had 
eTer  signed  and  executed  said  Instruraent  and  further  alleged 
that  he  was  not   of  sound  mind  and  memory  at   the  time  of   its 
alleged  execution. 

The  answer  denied   said  allegations  and  upon   trial 
the   court   ordered  two  Issues   of  fact   to  be  made  sjnd   submitted 
to   the  jury  ai5  follows;      ^Irst,    whether  the  writing  pur- 
porting to  be   the   lest  will  end  testament   of  i^m^st  Hallin, 
deceased,    was   such  Isst  will   and  testament   or  not;      second, 
whether   or  not   said  Hallin  was   of  srjund  mind  find  memory  at 
the   time  of  the   execution   of   caid   insstrument.     The  Jury 
answered   "TJo"   to  both  of  said   issues,    and   on   the  same  day 
the   court  entered  a  decree  granting  the  relief  prayed   for. 

He  eTidence  was  offered  in  behalf   of  the  defendants, 
nor  did  anyone  appear   in  behalf  of  said  defendants   at  the 
trial. 
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On  Jiine   9,    1916,    at   the  saiiie  terai,    plaintiffa   in 
error  g?ve  notlc«?>  end   preseotod  a  notion   euoported  by 
•ffldaTite   /lied,    sieKliij    Ihfft   th«  verdict   of  the  jury  mad 
the  decree  enterttd  thereor?  be  racstec   ami    ret   ^nide.     ^cid 
motion  was   froBB  tiwe  to   time   continued  until   July  V,    1916, 
at  whicb   time   auid   suction   was   overruled  and    it    if  Vitv« 
Resided  for   error   t.h&t  the   court  denied  and   overruled  the 
eaid  action,     further,    error   is  aa^^lgaed  that   the  or«ii"t 
«pon  the  >i«?Hring  of  a&ld  asotipn   coneidereO   counter   pffidavits 
upon  the  Bserite   of  the  case   in  <?ppositton  to  said  motion. 

There   ia  no   o<mtroversy  an  to  the  rule  of  Iftsr  vhich 
mittt   eentroi   ii  matters   of  this  kind,     ab  was  held   in  t,he  caM 
of  3he  qilchrist  Tran«.   Co.   v.   ^©.rthero  OraAn   Co.,    504  111. 
510,    "so  for   ss   those   counter-«>ff idavite   related  to  the  laerlts 
©f  the   controveray  the  coart   erred  in  hearing  and  considering 
then."     This    error  alone,    however,    will  noi  reverse. 

It   i»  also  the  law  a-a  was   etatea  by  the  Supreme 
Court   in  the  case  of  jgathiae  Crosegan  v.  John   ^ohlleoefl.   90 
111.    557,    thi»t   ''In  tpplicritione  to  est  as  ice  judgsenife 
entered  hy   iefault   or   «nt"!red   la   ex  sarta  proceedings,    affidaTlts 
in   anppert   of  euoh  applications  are  to  be  conctruad  «o»t  strong- 
ly againat   the  party  Baking  the  p.pplic.'.ticn." 

It   is   also  t}it   l8W  89  stated   in  Dunlag  v.   Gregorjr 
et  al.,    14    111.   App.  601,    "vhen  a  Judgjaent  which   is  plainly 
unjust  h&-s  ^^een  rendered  tgaxnat  a  party  toy  default,    if  a 
reasonable   excuse  is   shewn  for  net  baring  nade  a  defense, 
and  the  party  againet  rhom  the   ^udgirent    is  rendered   exercises 
reasonable  and  ordinary  diligence   In  rpovlng   to   set   it   aside, 
it   is   tht»  duty   of   the  court  to   exercise   its   discretion  by 
granting  the  notion,   especially  if   it  be  suide  at  the  saBW 
tariB  at  whieh  the  Judgment  is  rendered.* 
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A  motion  df   thle   kind   in,   however,    always   addressed 
to   Uie  dlvjcrntion  of  the  trial  jud|;e  erd   s-n  »pp«31at«»   court 
riil  nr.vcTT   interfere  vlth   thet  dl»or«tlnn  unles:*    it  has  teen 
abused. 

-^plying   th»33e  rules  to  the  facta   in   the   ce-se  before 
us,    we   are   of  the  opinion  thfit   the  effidarits   filed   in  support 
of  ths  itctton  failed  to  show  due  and  proper  dilif^^ence  on  be- 
ftslf  of  the  solicitor  for  appellants   and  plaintiffs   in  error. 
Froo  his   affidevit    it   eppe^-irs  that  prior  to  the  trial  while 
absent  from  Chicago  he  received  a  serere  injury,   but  returned 
to   Chicpgo   "^'ay   ^Ist,    1916;      that  tlae  caee  wbv   actually  tried 
tec  d&ys    ifter  bis    :    ''iyal.     The  offidarlt   statess   thot  he  was 
n«o«E3arily   confined    to  his  horee  by  reason   of   the   injury  but 
it   does  »  ot   show  that  he  was   tma'ble   t<^   inmiire   in  rogard  to 
the   cace,    or   to   secure  sosaeone   to  present   to   the   c-urt   n  notion 
for  postponeaifint  of   it. 

It   is   si^aiflcant  that  in  n©  one  of  th^  .-^f ^^idarits 
in   auppert   of   the   rortion    Is    it    3t?ited   thet   the  affient  w-is 
unaware  of   the  fsct   th  t   the   case  ^aa   on    tri&l,    or   called  for 
tr.ial.     The  sffllaTit   of  the  solicitor  r.hows  that  he  h».d  an 
office  associate   on  whom  he  dep^nied  to   try  this   case   in  his 
sbseace.     There   is  no  Rffldarit  froxa  said  office  asoooiate, 
aor  any  aai»ertion   of  fact   In   the   affid.^Tit  of  the  solicitor 
for  pladntiffs  in  error  thtt  this  associate  w??3  not   iafomed 
of  the  tine  tt^en   the  case  would   \e  reached   for   trial.     Due 
diligenoe  on  his  part  in  the  absanoe  of  any  facts  tending  to 
show  that   tht;   case  was  not   called    in   reg;»liz.r  an'1   due    course, 
required  him  te  wateh  the    rourt's   call,    or  hare  seme   conpetent 
person   act  for  him.     There   is  no    rdequete  showing  of  such 
diligenoe.     Srea  after  he  had  notice  of  the  decree  he  waited 
nine  days  before  iwJcing  his  motion  to  racate   it. 
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W«  cannot  hold  on  this  ahowiug  that  thu  Ueoretion 
•f  the  trial  oourt  'fa.i  Acmaed  and  the  judgacmt  will,  there- 
fore, I;©  affixmed. 
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RITA  BOBOTHY   C'pOKaRLL,    a 
minor,    by  her  nAxt  friend, 


WC3T  aiBF.  ao3?iTAL  ky 

dklCkGOf   a  corporat^in,    and 
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MR.   JOr.lICS  EATGR?^? 


APPEAL  ^nO¥ 
SUPERIOR   CCUOT   CW 
COOK  COUHTY. 
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iV^SRjiD  TiLS  OPIBIOir  OF  THB  COURT. 


Thia   ia  an   &pp9«l   from  a  judg.r.ent  for  plaintiff 
oaatered  "by  the    >uperior  Court   of  Gook  'Jounty  in  an   action 
on   the  caoe  "brought  by  Hlta     &»r0thy  O'Cennell,    a  Jtinor, 
against   the    -i'est   .>ide  hospita.!   of   Chicago  atid  RieherU  J. 
C» Cornell , 

Ihe  declaration  in  two  ccunta  set  up  the  eitployinent 
of  appelltmi   C'Connell  uit  a  phy&iciaa  and   surgeon  and  the 
hokpital   to  furnish  aursea,    «to.   to   Cit.re   for  the  plaintiff's 
mother  durinj^  hor   conf inestent,    et  wbieh  tlite  appellee,   plain- 
tiff below,    wfas  bom,    ana   charged  the  negliijent  pertorsiai.ce 
of  their   respectiTc   duties  by   s^ach,    by  s-eans  whtr«of  the   eye» 
C'f  plaintiff   becaKo  infected,   which    infcetion  appellant 
0*Conncll   as  physician   snd   burgeon  ne>gligently  sllowcd  to 
i5fre*d,    etc, 

kt  the   close  of   th*.   evidence  for   the  pX&intiif, 
eppeilsat   C*Ceruiell  rteted  hie   case   and  aiiiced   for  an   instruction 
in  hio  behalf,   which  was  deaiod  and  thereupon  he  declined  to 
proceed  further   :jad  h  s  ausit$ned  error  here  on    the   court's 
refusal  to   so   instruct,      ^e  v«ill   firtit   consider  tnjs    alleged 
error • 
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It  waj)  pr»Ted  la  behalf  of  plaintiff  that  she  was 

bom  at  the  defendant  hospital  oa   the  morning  of   the  4th  day 

and  did  attend 
of  /pril,    lSi3{      that  Dr.   0*Cenncll  w&a  ewployed  to  attend/  " 

the  mother   of   plaintiff   on  that    oeeasion.     That  the  plaintiff* 

rsB&inel  in  t&id  hospital  until  April  14th,   vhen   she  was  re« 

nsTed  to  the  hone  of  her  parents}      that  within  a  few  minutes 

after  plaintiff  *s  birth  dhe  was  taJcen  from  the  mother's 

presence   to  the  nursery;      that  after  at  tendinis  te  plaintiff's 

ttothur,    thb  dootor  went   OM&r   to  t.<.&  nuraery;      ohat  he   called 

each  day  thereafter  and  saw  the  plaintiff  and   that  at  about 

£   o*clocJC  on   tne  12th  day   of  April,    Jr.   C'oonncll   showed   the 

plaintiff   te  witness  Lillian   Cornwall  and  asked  her   if  she 

didn't  think  it  was  a  healthy  and  nice-looking   child  to   «?bich 

she  replied  she  dia.     th.i»  witnesiii  further  stated,    "I  lookt^ 

at  the  baby  at   th.-t   time,    ana   it   looked  nice  to  me.** 

Ihe  mother   of  plaintiff   testified  that  on  the  same 
day  her  husband  came  in  while  the  baby  v^s  nursing  (the 
father's  testimony  fixes  the   time  at   4  o'clock  P.   ii»   of   the 
same  afiemocm)  and  called  the  mother's  attention  te  a  slight 
redness  on  the  right  lid  ef  the  baby's  eye.     iihe  says   "there 
was  a  slight  redness  on  the  right  lid.     That  is  all   I  noticed. 
I  did  net  think  anything  about  it,  just  a  little  red  spot, 
and  1  sis^ly  thought  it  was  a  cold  she  had  taken.     The  next 
day  1  saw  Dr.   O'Connell.      It   was   in  the  morning,    I   think, 
that  is  Saturday  morning.     He  stood  at   the  bedside  and   I   said 
"^ile  you  are  here,    ffo   in  and   see  my  baby's    eyes.     7?rf.mk 
(   meaning  her  husbftnd)   has  diccorered  something."     Dr.   O'Connell 
replied,    "I  will  oertn^inly  do  so." 

Akout  4  o'clock  on   the  same  day,    according  to  the 
father's   testimony,   Or.   O'Connell   saw  the  father   ef  plaintiff 
at  the  home   of  plaintiff's  parcats,    called  him  aside  and 


•s?,- 


bn9r.^j6   ill,    i  ruj 

•  •1    If    '>i<',    'i.M'w    .rt.f'iX   .iiT\^/    li.Tti     i*.7ie50;p(  hi-.g   ni   i  sni-xiBf*"* 

♦■I..-:-    .        J  ■  L.J    :>ru:     f:i  Jei.tX.j   rro    Wi.*    yrt/.>    -ai'.*'-. 'i\'S'i  y<lJ    y,j5i>  Hxmo 

■ .  i  .  oj   <:.o.Ln   '•.?;(.. '■'I  Jx    ..a..    ,j5ij:j   ."lit  j.m  ytf."*','/  ».r{;r   J^*"* 

■  :■■-[/-    :,vk-'    'r<.        .-v'^J  •     .'N-ji-uf      rj    To    oil    :;tj:..i'.    i,dJ    m    rjBCMlbPT 
,  >i     .     •.     ,:-.'■  n:-«.    .-.-',    fr.    c  i.--    JI       .  iiDiffiO'.:  '  :■    . 't  J  'JfrfW    X    ■^>'tfc 


-3- 


•tate^   in  a  «eriou«  msMPer  tb-st  there  wa»  none  tr"^uhle  vitlt 
on<    of  the  tJ^.^y'a  5ye»;      th  t  h^  thought  it  i^as  a  ssrlous 
thing  end  ougrht  to  hp.re  loBnediate  attention.     Ths  fath«r 
jrcplied   th?.t  he  hopec'    it   wa?   recelvinf?   it  and  Dr.    r'Connell 
ai  id    "ife'e  will  hnvf^  to  get   the  attention   of  an  oculiat*;      that 
the  father  replied,    "B^ttfT  etart  ct   it*. 

The   fethor  Bade  an   appointment  with  Dr.   C'Conntll 
for  hcvlf-pEiBt   scren  rl   the  hospits.1   th)t   evening  £.t  idilch 
time   the  father  asked  what  hz-b   the   character  of   the  infection 
and   the  doctor   ntated   th  t    it  wrh  a  gonorrheal   infection.     The 
father  replied  that  he  did  not  quite  understand  how  that  could 
be  end   tho  doctor   &newere<i,    "Well,   he   8&id,    thte  fact  renaias 
that   it   is",    ffnA   I   eaid,    •'How  do  you  Isnow  it   is?*   and  he   said, 
•I  h&d  a  culture  taken."     I  B.:^id,    "when  did  you  h&vc   this 
culture  tskcnt*   and  he  said   "'t'hla   afternoon."      I   said,    ♦•The 
result   of   it   wr^s,    it  wria  gonorrheal?*   end  he  aaid   "Yes   and 
tried  to  driTQ   it  hora<^  too." 

The  father  and  the  doctor   thf^n  made  efforts   to  get 
an   expert,     fhey  fo^d   that   one   of  th«j   doctors   called  wne   in 
Burope.     The  father  then   called  a  doctor  iiho  'apb   found  not 
to  b«3  a  Gpeoialist  and   in  ahout  an  hour   and  a  half  Dr.   C*Connell 
aueceednd   In  g«ttint^   in  touch  with  I»f.  Barr  who   came  to   the 
hOBpitul   in   responne  to  a  telephone   call,    mmde  an  exaainntiea 
of   the   plaintiff  8   eyes   in   the  presence   of  her  father.    Dr. 
0* Conn ell  and  the  nurse  and  preaeribed. 

The  next  day  plaintiff  was  taken  hoflie  v^ere  she 
was   thereafter  treated  hy  Dr.  Barr.      While  under  Dr.  2arr*8 
•are  the  infection  spread  to  the  ether  eye  and  for  sometime 
plaintiff  was   aUsMst  blind.     Beth  eyes   are  pensanently  injured. 

The  father  and  sother  bath  testified  that  neither 
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ef  them  had  •rer  b«CB  af  ^'lleted  with  «  di»«a»e  knovm  a« 
gonorrhea,   nor  any  siailar  diweaue.     derernX  children  wtre 
born   to  thera  prior  to  the  birth  of  plaintiff,   nont  of  wnom 
were  i.nfeot<^'d  in  ihis.  or  in  any  oth«r  vay. 

]|xi>ertB  celled  by  plaintiff  »greefli   thwt  th«  plain- 
tiff suffered  from  <^oyiprrhea.l  opthslffiif  or  op  the,  lata 
aaeonatortta.       Thes«  «xpert»  further  testified  at  length  as 
to  th«  nature  and  character  of  the  diseftBe  and  ttoa  proper 
traatment  for   it,    but   their  eTid*.Tnce  faiia  toahow  that  Dr. 
0»  Conn  ell  -^^s  unskilful  or  negligent  in  his   treetment  of 
plaintiff  in  any  way,    or  that  anything  done  or  Isjft  undone 
}ij  him  vas  the  original   cau&e  of  plaintiff* e  diseai^e,    or  the 
cause  of  the  disease  siprcs^ding* 

We  have  8tsit«d  the'   criaence  appearing   in  the  record 
against  ar.   C*Connell  fe.t  the  tiKse  be  aenoe  his  motion  for  a 
directed  ycrdict.     ether  evidr:iiee  introduced  after  ar .  r'Connall 
withdrew  from  ihe  case  has  been  called  to  our  attention,  but 
we  cennot   consider  such  evidence  in  reviewing  tliis  motion  for  a 
directed  yerdlcL.     Cqn^an  v.  ;.^;9hoenffl.d,   314  111.  226. 

The  rule   of   liiw  to  be  e^piied  is  well   settledi.   If 
tiu;   court   i&   of   tne  opinion   that   in   oaue  a  vtroict   ia  re- 
turned fcr  tho  plaintiff,    it  raust  be   set   sfiid©  for  «i.nt  oT 
any  e7il'.^nc©    to   guetain    it,    the   inotruotion   for   the  defendimt 
ahould  Oft  given,     libb.v.   ^oi'ieill  A  hihby  v.   Cook.   2^2  111.  206, 

It  Is  aleo  the  li.w  th.'-i  th     queetien   rs  to  whether 
a  phyaician  has  treated  a  caae  vkillully  ie  a  que>$tlon  af 
Bcienee  which  KU«>t  be  determined  not  by  lay  evidence,   but  by 
the  tcatiiDony  o."  skilful  surgeons  and  phyaiciane.     koline 
"'•   PhriHtig.    180  ill.     .pp.   354;     t^-llier  v.  T olee .    513  1.   a» 
A.  K.   £•    695. 

'I'he  evidence  for  plaintiff  t«nU<-:J  to  show,  end 
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that  Has  plaintiff  B   theory  of    the   oaee,    th^t   the   iiifectioa 
■which   c.^uned  the  unfortunete   injury  to  her   ey«s   5»roBc  cab* 
nequeiJt   to  her  birth.      It  alto   tliowed   th;«t  v.hen  thia   in- 
fectisn  ^a^   discovered.    Dr.   C'fonnell  i'dTlBerl,    ar.d  tht  prroat* 
agreed,    tn?  t   an   expex-t   ohouid   ct    oncfc  l)c    ccLlled   to   tsko  charge 
of   the   case.     Vhis  wat  done.     Tbe  expert   tYldenco  auomitted   in 
behalf   of  the  plaintiff  wub   tc    ttie  effect  th  ,t    thia  y/cs    the 
proper  ard  beat   prctloe  for   a  generel  practitioner   such  as 
ihe   evidence  showed    Dr.   O'Gonnell   to   "be.     The  evidence  given 
in  behalf  of  plaintiff  rse,    therefore,    insufficient   to  go  to 
the  jury  ee  agi;>lnet   Dr.   f'Connell  and  hia   motion  for  a  ^lir- 
eeted  verdict   should   hsve   been  granted.      If o line  v.    Chrit-tie. 
IdC   111.   App,   »M, 

The  ,1udg«fnt  is  a,?;Rln9t  ^oth  iefendnnts,  but 
bein^  erroneous  ts  to  on*?,  nmst  be  rercraed  »s  to  "both 
«ed  the   ORce  remanded. 

KfiTSRSED  tan  RjnBAR"DSB, 


ilKi'       ,        ...  ,     .  .  •:  .  ■;.-■•■■;■    •'">    .-ili.    ,■■'  ■..ivooiin  .    -.';'■>    !ia i:;? ;:!"■! '1 

■■5^0  •     -  .•    V       'i  >  ■       .'       :•:    :.y>:>i     ;.<:>•.'•  «i,'^    '■>ni.i     Ic    'linA-sr:^ 

.3'-^   .via A   ..tX.f   'JdX 


i.j        ■.'•.!:  Vi».r  ■...,,  V  .. 


429     »^   22857 


OF  COOK  CCtJSTY. 


IK  XRa  KATTM  0¥  tun  JuALi'S 

WILL  MD  T-gSt^MEWl'   Of  KSaSiiiY   /  )      APPEAL  VROU  CIRCUIT   CCURT 

RAHV,   Deceased^ 

\        i 


209  I.A.  234 

MR.   JTJtitICa  JlAXCK£lKrjak.IVKRlSD  THii:  OPlHICf!   07  TUB  CnUfW, 


This  lu  an  ii^peal  rea  the  order  of  the  Cireuit 
Court  of  Cook  County  adnitting  to  probato  the  will  of  one 
Henry  Rahn* 

The  oauBO  had  bean  placed  on  the  short  cause 
calendar  and  when   it  was  reached  the  court  granted  a  motion 
to  strike  from  the  short  eause  ealendatr  and  entered  an  order 
adraneing  the  cause  for  an  iBBsediate  hearing  upon  the  regular 
calendar.     The   court   th^i   oyer  the  objection   of   contestant 
proceeded  to  take   the  testimony,      k  part   of  the  teetisony 
offered  was   that   of   the  witnesis  JoseiKli  H.    Whitfield,    and 
prior  to  the  reading  of  his  deposition  the  contestant  made  a 
sotion  to  suppress  it  on  the  ground  that   the  witness  had  re- 
fused to  answer  auiterial  questions  upon   cross  examination, 
ihis  motion  was   denied.     Further  oridAnco  for  the  proponents 
of   the  will  was  heard.     The   contestant   offered  no  evidence 
and  the   court   thereupon   entered  an   order   admitting  the  will 
te  probate. 

Appellant  assigns  error,    -  1st,    in  that  tha  court 
adranoed  the  cause  for  hearing;      2Bd,    in  that  the  court  denied 
appellant's  motion  to  suppress  the  depoeition  of   Whitfield; 
and,    3rd,    in   thct   the   court  ordered  the  will  to  probate  upon 
eridenee   «;aieh  failed   to   establish  a  prima  facie  case. 


'iK:,vt.V:.     -     ;■;■;.> 
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7h.9  adTancoment  of  a  cause  for  hearing  is  a  oatter 
lAiieh  reate   in  the   iioand  discretion  of   the  trial   court  and 
this   court  will  not   interfere  with  the  exercise   of  that 
discretion  unless   it   appears   that   it  has  resulted  in  nianifest 
injustice,     fiichardaoi^  Fueling  Co?iBpany  r.   L^e>Taour ,    255   111.   319. 
There  is  nothing  presented  in  this  record  to  show  any  injuotiee 
was  done.     Yh«  policy  of  the  law  favors   the  speedy  hearing  9t 
aattere   connectod  with   the  settlereent  of   the   estate  of  deoeaeod 
persons   end  in   tho  nbeenee  of  an   affirmatiTe   nhowiag  of   injury 
1»y  the  party  complaining,    the  fact   that  the  litigation  has  hoen 
speedily  heard  and  disposed   of,    does  not   constitute  error. 

As   to  the  motion  to   suppress   the  deposition  of  the 
witness   Whitfield,    it   appears  from  the  record  that  he  re- 
fused to  answer  certain   questions   asked  nim  during  a  quito 
extended   cross  exaaination.     He  had  answered  that  prior  to 
giving  his  tecstiaony  he  had   concealed  his  wbereabcuts;      that 
he  kad  not  wished  to  testify,   but  had  upon   reflection  Uiought 
it  his  duty  to  do  so;      that  he  had  about   the   aane  tine  received 
compunsatioa  for  his  tine  and  oxpenses  from  thn  proponen'>  s  of 
Xh9  will;    that  his  reason  for   concealing;  himself  when  first 
sought  was  that  ho  did  not  wish  to  he  bothered  about   theso 
things;      that   it  v.'as  a  fact   for   th=«  pact   two  yenre  he  had   kept 
his  wli«freabouts  secret  fro»a  the  p«or>lo  of  Chicago,   but  he  re- 
fused  CO  answer  shether  it  wr.s   ^iaply  because  of  this  matter 
t(         that  he  had   concealed  nimuelf ,    or  whether  there  wao  any  reas<m 
k      why  ho  should  evade  a  question   nn   to  his   whereabouts,    or 

whether  he  had   instructed  hie  wife  not   to  give  his  idiereabouts 
aad  refused  to  tell  iriiy  he   refused  to   answer  or  t*?!!  under   what 
circimetanoes  he   left   the   city  of  Chicago. 
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Th«  •xt«ait  to  ^ioh  cross  exaslnHtlaB  of  thla  kind 
»fty  be  inoluXg0d  ia  iilse  Y«ry  nucih  In  the  discrotiflu  of  th« 
trial   court.     yfiOpXe  v«  ^trauoh.    ?.47    111.   230.      When  the  wit- 
neat  refused  to  uiBwer  fui'thar  ho  had  already  boen  quoatitniad 
at  lenf^th  &long  the  Bime  g«n'iral  lia«  aad  thessa  qui^Htions  which 
ha  refused   to  i«aBw«r  ^cnt  only  to  the  aiatter  of  his  oredihility 
and  net  to  tne  merita  of  Uie  oasa.     Hare  agaia  wo  ar«>  not  able 
to  aay  that   th«  trial   court  abuaad  ita  diboretion. 

Aa  to  the  auffieianey  of  the  ©▼irianoa,   wa  are  of  th« 
opinion  that  the  proponents  asade  out  a  ttriaa  facia  eaaci.     Haira 
SS.  gritz  ▼.  Pierce,    106   111.   167. 

Mo  evidence  was   offered  in  behalf  of  the  conteatant, 
althoui^  the   ecurt   off^^red  to  give  blm  time  to  procure  suo^i 
aTidence  if  he  deaired  ao   to  do.     There  yet  roasin^d  to  his 
his  rcoiieijy  to   contest  the  will  un^9T  the  proviaiona  of   the 
atatute  in  whieh  proceedinge   the  aTidfsace  which  adLght  properly 
he  introduced  ia  his  behalf  would   cover  &  anich  wider  field  than 
w&a  perniasible   in  the  proceeding  froffi  whieh  this  appeal  la 
taken.     Stake  v.  aiRser.   223    '11.   318. 

She  judg&ent  of  the  tibial  court  will  be  eXfiraad. 

ATFZBiltiCJD. 
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APPJSAL  TJiOM 

)        S^lCHim   COURT, 


COOK  COITBTY. 


A.  JUJTlCiS  MASC^STT  D.a,IV^E"B  THS  Oil»I»Itar  GP  T13  CCU^ . 

Thlfl  is  aa  app«%X  "by  Joseph.  B.  HuMard,   def^ndnnt 
1»eX9w,    from  a  judgsiRst  of  tli«  oVLparior  Court  •/  Codk  County 
cBtertd  upon  the  T«rdlct  of  a  Jury  in  faTor  af  plaintiff 
^«l9w,   ftppelXea  here«    ^'illiua  B*  Bradjlty,   in  an  action  in 
»s6ttaipfllt . 

Frier  to  August  1st,  19ia,   appelloe  Bradloy  99«»«d 
negotiations  vlth  Hubbaxd  for  the  purpose  of  getting  htm  to 
f Inonee  the  ioito  Stefrig oration  Cos^pany,   a  nov  eoryeration, 
the  principal  aaooto  of  vnlch  oonsloted  of  a  license  of 
euppoaed  valao  under  certain  patents  ovned  by  the  Auto 
Vaouom  Refrigeration  Coafany,   a  corporation  of  Me«  York. 
Royalties  were  ehertly  to  'boco«e  due  under   the  teraw  of  the 
lioense  und  if  not  paid  the  llc<9fn&e  would   be  forfeited. 

On  ''.ugujut  1,   1913,   a  cootract   vaa  entered  into 
betvean  Hubbard  and  the  Auto  Refrigeration  Company,  by  tlie 
third  artiole  of  wiiieih  Huobard  agreed  to  adrance  on   bhai 
date  the  &um  of  ^12,000  in  cash  and  by  August  14th   Uie 
further  uun  of  $83,000  either  in  oash  or  negotiable  paper. 
By  the  ei^th  article  it  wao  agreed,  howeyer,    that   if  Httbbard 
did  not  proride  the  further   funds  «LCcorJing  to  the  terms 
of  ecctimi  three,    them  the  corpox'aticii  agreed  to  repay  the 


>    J  >'t'',J.  VV>vJs 


,■^^.;Cfj;<:.  .;i  mJ.'UHlU 


,.;  A>{u:a  .a  si^iixot 


.  >>f',»i  r*'  '  «  "■    :•'    .'J    •  r-    t.^r. '/Xi'    '>  :  /    '.if.-:,     'r^n  \t    !>e»m   ^.tfti'^oH 

.      MO,   »i.ir?tx jov'-/;  -JC    .!f.-3   .-U   •i<>:t:iff  OOD.C'^    19  man  'xaniitii'y. 
wi-.«7  tisit  OS  -jioii^iv     n  nbtw"^   -xiifiitu^  pdJ  ohlvctf  .ton  Mb 


*9i> 


$l£«OdO  «av0ao«i4  1»/  ihi^\*ATi  'j^Xthixi  I'our  Bontl^^Ji  frov  thif>\  &&%&, 
A  part  9t  thin  '$X'4,QC0  ei>r»;'ietad  of  Baradl«y*9  ahaefe  for  #l??,00«i 
t«  Httbbart'e  orOi>er  delivered  hy  BJP&filey  to  Hu"l>bar<S  «Bd  by 
ltt1»bKrd  to  ite4»  *^u%9  a«frig@r«itlim  Ci»ni>^iiy. 

Bj!>KdX«y  el«^imd<l  %Ta»%  his  ch(»ek  r$pr>-r>8ente<!  ». 
t«iR|»ox'«ry  lo«A  t«  llitb'b.a'4  to  «£i,&)3li3  Huc-'bajpd  t«i  m@)ii:«  the 
tiS4%  |>»ya««t  usA«r  th«  t»riii«  of  thlii  a#r««i!»ent,    »hll€i  Habb»i'4 
oX&lB«d  thai  Br«(iXey,   b(i£ing  ija.t>:i; rested  a^  walX  an  h«,  hiiMl 
«i4v»neod  thiu  saon^y  ui^^sil  Uia  imd^retaaling  th^t  it  iis>/!i  to  'b« 
lP«paAd  in  /ail  oniy  i»  c&a*.   'sf   tli«i  rc-pfeyspftat  "by  the  Autft 
iiefrA(5«rtttida  C^^iipftjay  at  Uis  |lg,f>c-<5  mdrariotd.  and  thRX  if  net 
ft*  jrffijjjalii,  Ifm'fe'fevtyi  waa  to  r&lmb«jr«ic  Sra':il«y  only  to  tli«  extent 
•f  #4»00C,    ikm  i«.tt<»nti9a  Nellie  th<^t  in  imdli  casd  Bubbor^  misd 
]^adl«y  woul4  ««ieli  cfentrtbutt  ©ae-half  of  tha  .1^^2,000     a-'iT8aM«4» 

Hubbard  did  net  furnish  the  additional  mon^y  07 
y«i^er  ait  jproviiieiti  in  article  th.r«^«  imd  ^Xf^ntud  to  aak  r«* 
yfiyesent  of  tst»  |tl2,000  e^vanced*     Bra^Ioy  ^iAlrQinnc  his   IIO^OOO 
dftticic  wae  a  2.o«rt,   <i©iBi«ind«4  rejjayir.nsat  t.h«y«fc®f  T&y  flu'b'bsrd  ^9 
A«aied  liH^iiity  «ix<:><spt  wa  to  14000  «f  th«  taennt* 

•Vbout  Aus«ii>t  37tfe,  Bradley  tola  Hubbinrdi  he  f;;id 
Rot  wiBh  lit  ignition  aa4  l^tar  Ihxbbi^d  huiditJd  to  Br&.dity  & 
at«BM>rundua  of  a^r®i$u«j»t  «e  »  basis  for  Boitlemtint .     Tt.is 
ttaaorxndum  i»  in  ^via&nc«  Ait  pXeintiff*@  exhibit  2*     It  re- 
eitos  ^s  f &et«>  thist  Hubtfjurd  b.w.l   ^^ter«:d  into  hie  oontrvust 
vitJti  tho  /•■ttto  Rtim«ar«ition  i^oirpt^iy  At  tbo  r«qu«st  of 
]sradl<fy|     th.^t  Bru^loy  bjid  paid  110,000  «»  a  part  of  the 
#18,000  to  b«  fedvaneod  im<*<9r  th«  oontroiot  tmd  th.^t  Hubbard 
liad  tiif^rfiiitor  volunteerM  to  rQimbur*«  Br%dloy  to  tbe 
oxtout  <fS:  #4000  |»r«yide<f«  tlie  $18,060  was  net  repaid. 


•Si'* 


?    V,,'    i  ^t7  :V  :       -    ..j-i;    Tr..     ■.;.-.j.    {•lA    ^i^ip.*,    liif'i;    «!    1;*.jG<J'«* 

-    •    J         ..     ...-■■'.:      .•■.:.  :'ii    i.;    i/i.   M;j»iu-X.iV''    ;U    »i   /«*/«> neaaiiu** 
■.  ■     ^-     ..<  ....  • :,'        •.  •ii..i,n^i.j''i«:.?    i>J,»      *«l!.1   iiii-Ji 


K¥t>»r4  on   Attc»'»t  S9%h.  «»^  vtiitSa  la  plalaUT»s  exkt^lt  4* 
Tli«r«ia  >!«  e*id,  -  *  •  •  •  •  Tw  11^  n»t  cat«r  late  tawtt  acxNitt* 
awBt  »,t  jey  T«flrtt«st»     I  "fcpottaifct  tJiw  d#sl  te  yow  far  y<m  ie  o«i» 
«lder  '^n^  If  y^i  ^eoate*  te  t^^e  !t  'A^  you  v?«r«  t5   f?6id«*     Ywsi 
'S'^r'?  oa  «B9  tH*,   I  'srfts  «b  tl»ft  fftlirr.     Ten  lookei  Into  tli« 
Mtttftr  rmi  ^«ei<**>S  t9  t-sJcc  the  i^f&X  -vli^sa  It  «»»  Tr&m«A  to  »•«% 
y©«»  ri«pr'*.   "bttt  T'^y  »isl<!  tH*t  *>j.11«  y^i  ^s-.d  tJiCf  pe©;-.l«  io  go 
t«t«  It  yma  4  Id  net  Hrt?t  the  n«e«a^'^.J»3r  e*ah  t«  sf  in  for  th« 
taw^-Uftte  fiy>it  pnyn^^mt,  «***«», 

The  o.x^^l^lt  erantt^tlag  ef  6#v«ru.l  peg'sa  s--'  tyy* 
TTltt*!*  »*tter,    l9  tee  lon^  t«  iut  foirt^:   1«  full  Ik   t^a 
•pinlcn*     It  in  fitifflr.ie'»t  to  Bay  tfert  it  41»aw3S3<?  ^Ith 
'Ut«H  tHo  pttlnX  in  ftOi8tyf»?erejr.     '^-'hsn  oht^it  2  i?**  affcnrod 
^y  elelBtlff,   di^-'a<3Hit  o"bjeot«-S  frtrtlas  thxt  ths^  .^pparont 
t'«rpei»«  <jf  ^Islsitlf?  'v,»9  t«  ««k«  •'.'.f.Bj.lftsl'fcle  his  esr.  snrtoo- 

T»lalntlff*r»  e-^tribit   4  was  «ff«(r!"t,    th©  aefsfi«lfi»t  ft^aln  olh» 
4aict«<S  >Bt  tfee  cmirt  h*liS,    "Any  pt».p«rs  thRt  otse  teaai*a4  to 
tho  othor  to  «dtai»9l*ble  In   wideisso.* 

At^p^llce  ttfRttOfi   *lf  exhibit  3  iFiss  adats^sfble,  th* 
■Mafwor  to  it,   of  fi»urit«,  we*  R'?mla"ibln  'bftt^wis**  it  cttlled  for 
Ml  •novmr  wa'4  if  ♦?«!  su^wero'S  It  ifoulHi  hiar*  boen   ln?lRtedi  on 
a»  on  ti»j>ll©'-  s^Rioslen**     'P*  i-?  ftot  so  ♦iR<l««itsn'*»  tho  law. 
k  falXv.ro  to  ^mswer  j»lelntiff'»  «»7ihi\>lt  3  vwalA  n»t  of  itaolf 
1i»T«  HRi4e  ouoh  e-^iltlt  »'!mlp*.'lM'3  in   b«hnlf  Tf  ^h-    '* -^f  OBdoBt . 
Tko  aoro  faot  tluit  a  lottov  rooelvod  lo  not  anoverod  in  aot 
oridoaoo  of  aoqtulosoonee  by  tho  party  to  iAiok  it  ia  oftnt  in 
tk«  faot  otato4  la  tho  lot  tor .     cjty  of  Chion^o  r.  ^oKoehaey, 
305  UX.  372.     SeltHor  waa  9lalatlff*«  oxhibit  4  adiiisaiM* 
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.•^-T;i-«..  :   :■'    ••!(■!    t-j.v    ro!-   Ni'-    -y  A  *   »   *■  "   -.   ,'-jf*i  «/^;  i,tl>i9iir-'' 

ft-    tfj    p«     -;        •    .;     '.     :■;     .'M    :>M<SV    .^  i-f'i    r>  A -"• »'    ii'^M.'it^t'     ,  vi^^**  lil''  *I'I>1S 

i.-iJ    10*5      •    \-     ■■■■    .•'....•r    \r':- i' lid-.-*.';  ^iiJi   9rr.''<  ji»'".   ■•d%  y?*V  J**'''®!'!*! 

vr       ••■fr-'-    •-.-.•■5       T     '       -?*•,'>;   V!^'*    ,!i:.f"'V  ,*ni;(»?0   f^ 'i  ?    Jvfi   ,^>lt;><?t, 
!'■■'    ;;'?li.       vi     .  .  I".  •  ■■.•■;!*  ••frfr''-.--r    ^vv-f    ,«/:••.'../•••:,■    ^0     ,j',t    fr^    -swiw^f^' 

...-•iw-  ff'    >  -'.£■,(.,«•   .^jt    •/(.■(  i^jjjiiiM^ji  il'«HP»('v!i   =.>?»««  .'.tlwm  .'SJTei* 

;•  n  •!   h•Y»w«nl^  Sair  «/    tu^Ti-'O^t   t«l^»X  /i  intiJ    i»»t  9%9M  ft^ 
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nlmply  l»«e*vUB«  It  vfn  «  r«»Iy  ^y  i>l»t»tlff  to  ©xhihlt  2,     If 
tlie  defwn(1«mt  hn<l  put  in  csrldome*  «en«  prior  utivronec  9t 
plalntifr  nrhiah  tho  utibfjentJ^HSt  l^ttor  of  tljf»  i>i<*lntiff  »»» 
tt'jefttl  Of  noce»j»ajry  ie  e:»:plpiln,   or  If  th«  o«»»>«i»ii?»  tio«  had 
pa8B€d  1>«tTr®i?a   th«  parties  un'ior  circuie»t :*»«««  which  made   It 
i»  part  «f   the  j^  £.f*M£»    ^f"  ^^   **  ^^^  %«©»   in    the   nature 
Of  6  notle<^  or  <l&«ipn(}  t^nA  l>»ef)  lifftitcrd   ah^n  offofrod  t9  that 
pfarpoHft,   a  (Ufferrnt  cueetloB  «reuld  arlatt.      m  th«»  ftbamoe 
of  thfii^e,  pl6.intlff»B  exhibit  *?   wae  a  rtelfsertlnf:  do^ntawnt 
imd  under  tb«  ffirrieral  rwlo  lna<!fflBei^X«  vben  offered  la  hii 
own  bfihuJf .     Plaintiff  could  not  nmke   it  ad»t8blbl«  V  fir at 
offoring  a  prior  i)aJ.fa««rTin,e  wrltini?  "by  tbe  «itf«na<r.r!t .     Both 
^fitlnan   »f:T€'.  ttr<»T>?ire<?  aftor  th*  costroviprey  hM   f«rls«n  and 
with  litigstion   in  vi«rw,     ISoithe-r  vac  u»*faX  in    latarwiaing 
th®  truth  or  falaity  of  wiy  nttrr^oriftd  f»ot   oisttt^   in  tha 
ot]b«r.     If  plaintiff  r^»rd««  e^hl'bit  ?.  a*  an  a^'irtlnBlwa 
a^aincl    IntarcRt  ty  ih#   <!ef«n(5rot,    it   »*«   ntf^hapa   trtdmlaBible 
when   efferf.?d  by  plaintiff,   hwt  thla  wf»ul<5  oot  !»*ak«  plaintiff^a 
ropXy  thereto  either  eaaipetflnt   or  relevant  acban  offered  hy 
plaintiff.     Schwaxaa child   &    Uulaberg^r  Co*  v.  ffaelaer.   133 
111.   App.   546. 

Tho  aame  mle  wiust  Ist  «ppliod  to  plain  tiff  ♦a  «x- 
hlT.ita  7  and  a  which  r^'nrap-ent  el»ilar  »tt#«pta  of  tha  partioa 
to   coTiKuoiaata  thair  thou^ta  to  each  othar  with  refcrcmca  to 
tha  subject  Matter  f>f  thla  miit  after  th«  auit  w«a  b^sgun.     Tha 
aintisiiion  of  thoaa  aTdiibiti*  w^p  ferl.TUs  error, 

Tha  ,1xad4:9ont  mat  be  rrYeraod  »n(f   th^    cr-^v  ranaaded* 

fumnsMO  AID  RiauoDKS. 


••^••k 


b-d   BB'' i      '-.f'.i*':'    ■  tij     '1    •<:'    ,n'.  )>';.'y    .).*    ■, 'i '':s.M:»r..v :!  tt-   Lu'iui'tt 


.'    't.T       .■•■.'       M'  -iv    (3''.''.;>«s    t'T!'iV5  ill;    .^    .'^v.^Kj't.tnj; 
'    ■   ■     •••...■■    -/•/■?.  ^.  t'v*''!!!*   ■'>ff.fs    .1  :»'■■(•';> h';> 7,.  i)>;t'i   ''.:•> ftoti't  /)jw?4 

■i     ;■      I''.     ••-/•■' :'."f{..^;    >:,n„5    *©    Y..Ji^/.«'t   1*3    rt^sr<4'    fd* 

.  1  . 

-       r       • "  .-;*;.'■/       J;«  ' 'j«v<T'"r    rw/.ifw  <;    bfi:**    V   ujl is'. kd 

•T      ■■■3    -is  ;.■  j.urc   '1.  i1.«    "Xvi  "f-j.ijts^u  iw.t  jj;,flf.vi  «if4 
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TEBEBL   COFCttpUCl'ICW  COW  AS  Y, 

«  eorporat  V, m ,    et  ^1,, 

\  Appellftcs,  /  )   APPEAL  FROM 

\  /  ) 

\  /  )         CIHGUIT   COrjRT, 

▼».\  /  ) 


)  COOK  crimtY. 

) 


\ 

POSTL   STJTJJM  0?>-^J^ALTH  BUIlMnG,  ) 

On  «pp«»l  of  CHAklH  A  OORg^^  a  ) 

corporation,  \  /  ) 

209I.A.  237 

MS,   JOcsTICfi  MATCHKTT  Di'l.IV*)RKR  TttS  OPililOH   Of  THE  COURT, 

This   is  an  «r>^«al  by  ChapiR  ^i  ftore,    a   corporation, 
OB*  of  the   (iofsndaats  below  frmi  a  deorae   of  the  Circuit 
Court  of  Cook  County  irtilch  dsere«4  the  foreclosur<»  of 
■echanlea*   liana   in  fayor  of  certain  interrening  petitionera, 
Marty  Bros,  ft  Harty  Co.,    Jajnes  H ,  Hoche  and  Pickett  %  ?eldon, 
afpallaaa, 

A  former   decree  entered    in   the   amne   cause  was   re- 
Tlewod  by  tJiia   eourt,    1B9   111.   App.   519,    and  the  facts  aet 
forth  in   the  opinion   than  filed,   need  not  ba  repoatad  here. 
That  daerae  was  reyereed  and  remanded  aa   to  the  present 
■.ppalloea  for  the  reason  that   the   reapectiYo  aniDuntB   found 
to  be  due  contained  allevaneoa  for   ite^TcO  which  were   in    the 
opinion  of  this  eourt  nen-lienabla,   and  there  was  no  e-rideneo 
tn  the  record  froai  which  the   court   eould  determine  the   -tmrtunt 
which  should  bo  allowed  for   the  lienable  as   dl»tin^TUi8hed  fro» 
the  ncm-lienable   itena.     Ihis   court  stated,   however,    that   it 
did  act  paaa  on  the  question  of  whether  Chapin  &  Gore  had 
knowledge  of  tho  materials  fumiahed  or   the  work  done  under 
the   contracts   of   the  present   appolleeo. 

The  ClroKit  Court  haa  taken   OTidenoo  on   these 


o;5»?sis    -    d©!" 


( 
( 


'li:r'i.     ••>r'J    "rn    j'^fov^fi    s   men';     .oi^d    caTJ:  ii«is1[!»/b   aii^t   lo   ««<» 

—  T    ?  V    '.Gor.n   '.pi'.R    »>!-{;'    nj    i-at^ltc*   «>'&'j:o'jh   tfiftr?f)'i  A 
iP8  ai-^jlL   idj    '.  rt/i    ,*?lii    .cr,.',    .ill   Rm£    ,/two»   suidj-  ijtf  bevmiv 

■  r      .'.2     ,■ -V.    r».'>f-;T.-    P«iwii    -riT    oaart-rivniXi.'    t^aiiwpr.o     i;jD    ruf  oi 
iKtr.-i.'   oaol.  a(To»»  orti   io   h»/l«5i mu/i   ..'X«il:'i.i;tft''i  »iiJ  "Jo  oaboXwonH 
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Bttttera  end  upon  that,   as  well  &8  prior   eridenoe  aad  the 
report   of  the  .iiaster   to  \?honi  the   eauae   w&d  previouely 
referred,    entered  tiie  decree  froai  which  this  appeal   ia  tnken, 

Appell.»nt   In   its  brief    aeaks    wo   re-open   the   qiiestlone 
vhieh  vere  eonsidared  upon  the  form«:r  appeal.     This  cannet  "be 
done,      Os'bum   v.  McCartney.    121   111,   40S. 

fhe   oniy  qusationa  which  w»  Btay  now  consider  f;.r«, 
i?hether  api^eliant  had  icnowledga  of   th<i  wots,  to  be   done  and 
material  furnished  by  tho  rQspeotive  lienors,   and  whether 
thore  hae  been   Inciudad  in  the  aEounte  for  which  liens  have 
be^in   flowed  to  appellei^^.s  any  iteiiiS  which  are  non^lienable 
tmder  the  former  decision   of   thie   court.     Two  chancellors 
hare  found   (overruling  the  finding  of  the  Blaster  in  that  re- 
gard)   that   epyellnnt  did  have   euoh  toowledge  and   we  are  not 
able  to  say  froci  an   oxaialnation   of   th '    record  that   the  finding 
is  manift^vtly  against  the  weight   of  the  evidence. 

The  decree  seeiaa,    as  to  each  petitioner,    to  have 
ooroplied   with   the   directi<ms   of   this   court   in  separating 
Ii<mabls  fron  non-lienable  itene,   and  in  this  respeot   is 
also  supported  by  the  evidence,   and  will  therefore  be 
aftiriBed. 


^•.•■'r{    -n'jil    :'.:'i..t.'    'tc  ■.    u J- fiii a;.\ •»  ;>/^o    Xii   I)':;iji;i;"  nJ    ns-j'J   «.af  B'.t53rt'j 
«ji   io*'qTfx  «ji/i,t   iti    ';««    ,&«»)!  wid'.vrt- il-no.T  woi"?:  «Xi^.'^n®£l 
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JPAOLZH£  ROKSSlJm  KKJSVSBH,   formorly/ 
known  as  Paulina  U,  Hoeasler,   Guaxplaa 
of  the  person  snA  estate  of  fedori 
Roesslcr  and  Carl  RoeaaI«r,   ninoi ' 
and  rSDaHAL  UHIC®'  STO3STY  COMPiarYj 


T«^ 


liESKSSL-'MAeSlBR  CO.,   a  oorporayLon, 
WllLlAJt  A.   ROOM  «nd  THOMAS  f . 


m,  TOSIXCE  MAfCHSTT 


APPSAL  FBQll 

MUSIC EPAL  COURT 
OF  CHICAOO, 

9  I.A.  238 


VISISD  THB  GBt^WS  OJ  THB  COURT. 


Tkiis   is  an  appeal  fron  a  Judgausnt  rendered  1^  the 
■nnieipal  Court  «f  Chicago  agalnat  appellants  Meeker-manner 
Oeaqpany,   a  corporatlcm,   wullaB  A.  Regan  and  Thenas  J.  Magaer, 
It  vill  be  unnecessary  to  dlBcuse  each  of  the  forty-one 
asslennents  of  error,  none  of  whi^  appollants   Insist  have 
been  waired. 

The  action  was  originally  in  replerin  by  the 
plaintiff  as  guardian  of  her  miner  children  to  reeoTer 
possossien  of  nine  certain  bonds  and  coupons  thereto 
attached.     The  property  was  not  delivered  on  the  writ  and 
the  plaintiff  as  guardian  thereafter  by  leare  of  court 
filed  her   statement  of  claim  in  trover. 

The  defendants  filed  an  affidarit   of  merits  and 
the  cause  was  tried  on  the  isouea  thus  raised  by  the  court 
without  a  Jury. 

Iho  evidence  showed  that  Mrs.  Krcaser  as  guardian 
of  her  minor   children  owned  the  bonds   and   coupons   in   con- 
troversy;     that  the  Tederal  Union  surety  Coa^any  had  boos, 
but  was  not  at   the  time  of  trial,    doing  business  in 


^:.'«ya    •    oe*. 


♦i'.v   I  *•;;  ".Vr.    v.t.Kij'4.'?)    :  rr  19 *W  to 


f- .'•-•'    J-.  i..ti   ^.jfifc.     :,';•!<   i-'"ji''."»  'tr   Oitdr.   ,  ic  •■  •ai*  1ft  «J->:«?a)arj.K»«« 
'>."•:■     r    -.'.-.0       ■.'•   f-rf.t'   c'/>iT.v;  ii/.,-..r.: *■.»:)   »fiii'  ti:?   «oii;»«4>*i«i«'ta; 
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IllinoiB;      that   Its  general  agent  was   defendant,    Meeker-Magner 
Coarpany;      that   the   surety  coiopany  signed  the  bond  of   the 
plaintiff  guardian  in  the  Prohate  Court;      that  on  May  25th, 
1911,    the  guardian   deposited  with  Heeker-Hagner  Cosq^any  the 
property  in   question,    taking   its  receipt  therefor  i^ich 
stated   "to  be  held  hy  us   in  eonnection  with  Joint   cantrol". 
This  receipt  was   on  the   stationery  of   the  federal  Union  ;3urety 
Company  and  was   signed  "Meeker-Magner  Co.,   Gen'l  Agts.  hy  K. 
B.   Idarius."     The  joint   control  referred  to  was  that   of  the 
guardian  and  the  Federal  Uni#&  Surety  Cos^any. 

Soaetiise  afterwards  the  bonds  and  coupons  were 
stolen  from  Meeker-Magner  Company  by  one  of  their  employees. 
Attorneys  were  employed  and  suits  brought  by  Meeker-Magner 
Ceaqpany,    as   the  result  of  which,    the  bonds  and   coupons   stolen 
were  returned  to  its  possession.      The   coiqpany  made   claim  for 
expenses   and  attorney's  fees   incurred  and   claiaed   the  right 
to  hold  the  property  until  these  were  paid.     Rogan  was  its 
attorney. 

A  witness  for  plaintiff  testified  that  prior  to 
the  beginning  of  the  suit  he  made  a  demand  for  the  property 
in  question  on  defendants  Magner  and  Regan  in  behalf  of  the 
guardian   and  that   this   demand  was   in  writing.     A  copy  of   the 
demand  was   identified  but  not  offered  in  OTidence. 

Defendant  Rogan  was   called  as  a  witness  for  plain- 
tiff but   denied  that  he  erer  had  possession  of  the  bcmds   and 
coupons   after  he  was  notified  they  belonged   to   the  guardian, 
or  at   the  time  nor  of ter  any  demand  was  aside   on  him  for   them. 
Attorney  for  plaintiff,   Mr.  Cloyes,    called  on  rebuttal, 
testified  to  a  conversation  with   the  defendant,   Thomas   J. 
Magner,    in  which  he  demanded  the  bonds.     Magner   said  that  he, 


.,^- 


C.3    '^r'    ^ii?»-    ,■ 'iy    Surt^)!)}    v.fjit^on   \{'^'lV^■i   *.fvf    4*iJi^       jX^^i^S^JOO 

.*  ^'J   ,r. TV     r'a*'*"    ,.'^'-'    '?;>n?)-'V(v'»i'K'>I •;.''*>•"   .ib-c-cqii'.'    ».-•?/   f.;«;-,   •(j;ft»,ii.^,yr^|j.$) 
-  Yri-jgrao'-';   'xi'siff';  ffoi:r(!i   X^iii^jMAi;  'i-.ri.J   bits  itotb'ijsxr® 
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Ma^pier,   had  supposed  that  these  bonds  were  turned  ever  to 
the  representatire  of  the  Federal  Union  Surety  Coaipany  or  to 
¥xa.  Kremoer;      that   the  property  had  been   delivered  to 
defendnnt  Hogaa  for   that  purpose  and  that  Hogan  had  giren 
a  receipt  for  the  property  to  the  ]ieeker«>liagner  Conspany 
which  ragner  promised  to   send  witness  a  copy  of.     That  a 
copy  of  such  receipt  was   delirered  to   the  witness  by  mail  a 
few  days  later,     tthio   supposed   copy  of  Regan's   receipt  was 
admitted  in   eTidence   over  objection. 

During  the   trial  the  surety   coapany  was  made   co- 
plaintiff   and  the  evidence  for  the  guardian   re-offered  and 
received   in  behalf   of  both  plaintiffs.     Upon   this   evidenoo 
the  court   entered  a  judgment  in  favor  of  the  Joint  plain- 
tiffs against  the  three  defendants. 

The  plaintiff  tried  the  case  on  the  theory  that 
a  demand  had  been  made  on  the  defendants  for  the  property 
prior  to  the  trial  and  that  the  defendants  had  wrongfully 
refused  to  deliver  it  and  were,  therefore,  guilty  of  ctm- 
version. 

Irrespectivo  of  whether  a  proper  demand  was  made 
or  any  deaiand  necessary,    or  whether   the  Federal  Union  Surety 
Coiqpaay  was  properly  a  co-plaintiff,    the  evidence  fails  to 
prove  the  plaintiff's    case  as   to    either  of   the   defendants, 
Hogan   or  Manner.      Ar   to  Magner   there   is  no   evidence   in   tho 
record  that  ho  ever  acted   in   this  asatter   In  a  personal  way, 
or  other  than  as  an   official  of  the   corporation.     The 
conversation  between  lifagner  and  Cloyes  would  tend  to  prove 
a  cause  of   action  against  Rogan,   but  lagner  was  not  Hogaa 's 
agent  and  a  conversation  with  Magner  was  not  admissible  as 
against  Rogan.      If  Magner  had  "been   called  as  a  witness  and 
testified  to  these  things  as  facts,    a  different   case  would 
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loe  presented.     The  purported  copy  of  Regsn's  receipt  for 
the  property  A»t«d  i&aj  Q,    19X5,   was   larproperly  reoeired   In 
evidence  In  the  absenee  of  proof  to  lay  the  foundation  for 
its  introduction. 

It  ie  ^parent  that  upon  sueh  neager  proofs  this 
Jttdgaeit  SA  to  Hogan  and  Magner  cannot  stand,   and  holng 
erroneous  as  to  ser^e  amst  he  reTersed  as  to  all. 

It  will  he  rerersed  »nd  the  cause  renanded. 
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Appellsnt,  plaintiff  belov,    appeals  frewi  a  judg- 
aent  rendered  "bj'  the  Jilunlelpal  Court   of  '^JiIcjco  on    the  ver» 
tUct   of  fe   Jury  dlrcrctip?!  1)7  the   ecirt   In  favor  of  th« 
defendaat * 

fne  plT'lntiff 'a   dcwenc!  iPcs   for  i|fd6,75   claimad 
to  "bti  c'ue  on  «,coount   of  goor's,    ijrares   sad  'rerchandi-^e. 

The  defenl-.nt.   filed  a   clftim  of  off-r>.'t  /^galnat 
UiQ  plaliitiff  wi-ii-ch      et   forth  that   i^fpndnnt  was   entitled 
to  certain   orodite  and  drmages   on   tha  traneaotion  l&etween 
th«  9arti«8   ^'which  euas   ttf  irione/  ar«i  due  the  dcf erivinnt   less 
the  isiuw  of    *686.75  au  sued  for  by  jjlfintiff,    leaving;  a 
balartoe  due  dyfcndant   of    V484.'iO''. 

In  an  amended  affidayit  fll«d  after   the   trial 
bagan,    the  dQfeni;int   set  up  tha  defense   that   the  plaintiff 
Tas  a   corporr^tlon   for  profit   or^anizesri  under   the   laws   tf 
the  state   of  PennBylvanie,    etc.    end  thst   it  was   and  had 
been  deiog  businoes   in  th.t  state  ef  11  .i^ois,    felthc^vicjh  nerer 
authorized  to  do  to,   and  by  reason  of  the  statute  apprered 
May  18th,    19C5,    oould  not  Maintain   ite  action.     The   trial 
eoart  dlreoted  a  Terdiet  on  that  ground. 
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AppelXe*  now  argues  for  affiraamoe  on  the  ground 
that  the  original  atatemont   of   claia  did  not  state  a  cause 
of  action.     We  think  this  statement  made  known  to  defendant 
the  nature  aaad  amount  of  plaintiff's  deiMad  and  was,    there- 
fore,   sufficient*     It   is  also  urged   that   there  is  no  erid* 
•aeo  in  the  record  tending  to  prove  plaintiff's   claim,   hut 
ve  think  the  admitseions  of  the  defendant  in  the  ploadimgs 
made  a  prima  facie  case  for  the  plaintiff  and  oast   upon  the 
defendant  the  burden  of  proTing  its  off-set. 

Plaintiff  was  a  corporation  organised  under  the 
laws   of  PennsylTania  and  had  never  oooqplied  with  the   statute. 
Its  principal  office  and  factory  was   in  Philadelphia,    -   its 
httsineas  the  manufacture  and  sstlo  of  sasqplo  books  used  by 
tailors.     It  had  an  office  in  Chicago   in  charge  of  its  Tioe- 
president ,   but  did  not  manufacture  any  goods  here  end  no  stock 
was  kept  on  hand,  but  orders  were  taken  by  samples  and  these 
orders  sent  to  Philadelphia  where  the  goods  were  thereafter 
manufactured  snd  shipped  to  the  oustomers. 

The  usual  form  of  contract  was  similar  to  the  one 

out  of  whioh  this  suit  arose,    the  material  parts  of  which 

wore  as  follows: 

'Chicago,    111.  Sept.   26,    1911. 

V*  D.  aehmidt  A  Co., 

336  w.   Jackson  Bird., 
Chieago. 

Gentlemen: 

We  hereby  formally  accept  your  eider  to 
■mnuf  acture  your  temple  Books  for  the  s  eason  of 
Spring  aad  iittaBBsr  1912  as  fellowa:   *  *  *  *  * 

Books  are  to  be  shipped  you  VoTember 
20th  to  December  1st. 

Price  to  be  at  One  Dollar  and  Sfinety 
Cents    ($1.90)   per  book,   f .   o.  b.   oars  Chicago.  *  *  * 


.Sm 
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Your  aoceptaaoe  herein  will  constitute  a  fton* 
traot  between  tui . 

Very  truly  youro, 

(Signed)     9m  T*   Stcphenaen,    Qilcuge  ^gr. 

U*    >•  fas]fakion  &  Sanple  Book  Co* 

Accepted;      'W«   D,   Jehiaidt  4  Co.* 

Ve  think  that  oince  the  cm  tracts  were  inado  within 

the  state,    it  muat  he  held  that   the  plaintiff  was  doing 

husinests  Trtthin  this   state,   but   the  real  question   is  whether 

the  huBlnese   bo  carried  on  conetituted  interstate  eotnmerce. 

I 
If  it  did   constitute  interstate  ceauiseree  then  the  statute  f 

would  net   b«  applicable*     l^ehi^h  Cemsnt  Co.   v.   McLean.    245 

111.   326.      If   it  was  wholly  intranstate  a&   distinguished  froic 

interstate  coameree,    then  the  statute  would  apply  and  the 

verdict  should  hare  been  directed.     Quest  f jane  Co.  v.  Kicker, 

274  111.   448;     Ryerson  &  aon  ▼.  ishay.   277   111.   S24 .     She  rulo 

which  mist  be  applied  in  deciding  this   question  is  stated  in 

Internationa^  ^ext.  Book  Compaai;  v.  Pif^^.    S17  U.   Z,  ©1,    - 

"IiBportf  tions   into  one  state  fron  another,    is  the  iadispensil^le 

element,    the  test  of   interstate   coxsRicree;      and  every  negotiation, 

OMitract,    trade  and  dealing  between  eitixens  of  different  statas 

which   contemplates  and  causes   sueh  iaportation,   whether  it  be 

of  goods,   persons  or  infornstlon,    is  a  transaction  of  interetata 

oeanereo.'* 

It  appears  in  this  oaae  that  while  tha  contract  here 

ia  tittestloa  was  aade  within  the  state  of  Illinois,  its 

proTisiona  conteatplated  the  manufacture  without  the  state 

of  the  goods  contraeted  for  and  the  shipment  of  ss.id  goods 

from  the  state  of  Pennsylvania  into  the  state  of  Illinois 

and  this,  we  think,  under  the  definition,  nuet  be  held  to 

constitute  int  rstate  coameroe.   It  is  true  that  in  the 

ease  of  International  Text  Book  Co.  v*  Plgg,  supra,  the 
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contract  there  sued  on  tran    ewnpleted   jwd    «nter«d   intA   <^ut8ide 
of  the  state  i»  tjhleh  the  eolt  upon   It  wn»  l»rought.     Wer^rthe- 
lees,   ve  do  not  thlnlc  that  fact  vtsis  of   oontrolling  la|>ortanoe 
and   in  the  later  case  ef  Sioux  Reiedy;  Ce.  r.   Cope.   235  U.  S, 
198,    the  eourt  appllea  the  saae  rule  In  a  euit  brought   in 
South  Dakota  en  a  contract  whioh  vas  wade  in  that  state  ^hlch 
required  that  the  nerehandise  sold  should  be  shipped  hy  the 
plaintiff  from  its  ^lace  of  huaiaees   ia   leva  te  the  defendAnts 
at  their  place  of  huslnese  and  residenee  in  the  etate  of  iSouth 
Dakota,     tfe  eanoet  distinguish  this  last  ease  from  the  one  at 
1»ar. 

The  judgnent  vUl  he  rerersed  and  the  cause  re* 
■and  ed  • 

R]STS»3:SD  AST)  ^HEAFDO. 
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APPEAL  TROW 

mSlCJFAL  COURT 
(»r  CHICASO. 


»•  iv^jf  zcs  KAfcHsrr  sia.roauo  trs  tifisim  of  the  court. 


This  is  an  Appeal  by  the  dedTeadsat  b«Ie«  fres  a 
Judgnent  rendered  in  faYox*  of  th«  plaintiff  by  the  Hunicipal 
Court  of  Chioago. 

Plaintiff's  statoBsnt  of  oXaia  aot  up  a  deasand  for 
baXanee  duo  for  wagoa  oa  account  of  serrxeaa  snoonting  to 
#1869*36,   for  which  th«  Jadgsteat  was  rcmderod  on  the  Terdiet 
of  a  jury. 

Oth@r  defendants  were  originally  joined,  but  the 
eanso  vaa  disaissod  as  to  thwi  prior  to  the  trial.     The 
d«r«Aao  sot  19  by  the  affidarrit  of  merits  vas  that  neither 
the  balance  alleged  in  the  statoisent  of  claia,   nor  any  other 
SUB,   vaa  due. 

Hule  17  of  the  Iftmioipal  Court  of  Chieago  which 
la  aado  a  part  of  the  reoord  provides  that  the   sffidaf it  of 
aerits  shall  spoeify  the  nature  of  the  defense,   end  roaaon* 
ably  infom  the  plaintiff  of  the  defense  which  will  be  inter- 
posed,  and  that  <mly  such  defenses  ae  are  thus  set  up  shall 
bo  adMltted  en  the  trial. 

The  court  erer  plaintiff's  objection  reoeiTOd 
and  denied  the  notion  of  plaintiff  to  strike  out  erideneo 
offered  by  the  defendant  tending  to  show  that  a  partnership 
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«xiet«4  botwtten  plaintiff  and  defend&at  at  the  tioia  th«  itr- 
Tieea  aued  for  were  rendered.     No  such  defense  was  alleged 
"by  the  aflidaTit  of  aerlts. 

Plaintiff  proved  tiiat  the  defendant  was  a  eor* 
porntlon  and  introduced  evidence  t^idln^  to  ahew  that  it 
conducted  the  laueinese  at  the  store  where  the  plaintiff 
rendered  his  serTices.     He  further  proved  that  the  party 
with  vhoB  he  elalmed  to  have  aunde  his  agreement  for  hia 
services  was  president  of  the  defendant  corporation* 

i^pellant  relifis   on  aa  alleged  written  agreement 
for  a  co-partner ship  with  the  plaintiff  whieh  plaintiff 
Aoiled  he  had  signed.     «rbll«  the  Jury  found  the  facta   in 
plaintiff's  favor  on  this  issue,    it  was  net  properly  before 
then  and  should  not  have  been  sttbadLtted  to  them*     Kadieon  v. 
yortun^  Bros*  Co.,   163  111,  App.  2ti. 

The  errors  assigned  and  whleh  are  argued  here  ware 
■ada  alBiOst  trolly  to  such  issue  and  ?:atter8  relating  there* 
to.     Appellant  amy  not  oonplaln  of  a  Judgment  tvhieh  onnnot 
ba  reversed  except  by  considering  evidence  whieh  he  Ijeproperly 
Introduced* 

9e  cannot  say  th^^t  the  evidence  properly  before 
the  jury  on   the  iseues  raised  by  the  pleadings   is   insufficient 
to  support  the  Terdiet   on  which  the  Judgment  was   entered.      It 
will,    therefore,    be  affirmed. 


.-    .       •  ■■    .         :     ■    '  •  ■•;•'•    ••  ,  t-.'x,\j',..- ■■;'     <*if->«'..'   •x'lV^-    r^fn?'?.    swoiv 

~  I '"  ."    .'"         '.    .* . :  '■"         '■■  (    J  d.r    '■->  "JO"^  C'    "'!  Ij  i  ('.',  .1;  :'•  1 -J 

a:        1'  •     ;.;-.•.;-■  ,•    ^vi"-;    s . /iCi   Wen    "'.<     ,.i?;i>*»i-^    •f*-;i   ifi.t.i'w    (SJ'iw 

,'•■...»    -.--•:•:  '^  ,_' J  ;■«..  ■>.:■•■  ryiii   '•.■;   .?  .'x*:  fc  Jt /!  !♦  .\7  'jm'//  .;ftp'l'tnf.ei8 

;:     r    » i ,-        •  -.:;.■.■?■■  .■     ,<•'..>-«:    rt-^.  rsO    a:o.tA>';    J 'i^i  i»i.\qA 

\ '.•  :  i.'.!'."':     • ,.  -  "■■!.!  i  ii/.. vie.  »,1^   .si//>("    ■-T.{,r'.«'v?» cs^l .■;.:,] -'ir/   «   '^Ol 

■  •>«'•     •  .•   ■      r*              ,.  o^i    ;-    •■:•  '■'>:::. I  ■:■.>'■    if;.rm-j  ^'jtit 


&Q2     -      22936 


jrOBi-iPH  J^OFPtffT, 
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CALUIftiff  k  wOUTH  l?HiCAOO 
HAlLfAY  COMPASY, 

A^Cliflllt. 


I      APPKAL  PROy 

OF  COOK  cmsntY, 


09  I.A;243 

m.  JUiillCsi  kATGB.-^;!'!   MilVi^HSD  THK  C»»fIO»   ©»  TMB  OOORf  • 

Thi«  !•  «ai  A9p«al  fron  a  JuagB:>aat  rendered  by  th« 
Clrctllt  Cmart  of  Cook  Connty  In  en  ccction  oa  the  ease,  brought 
by  plaintiff  baXow  jrosAph  Koffett,    fer   ixijurios  alleged  to 
hare  boon  suatained  by  bin  tm  the   ^9th  day  of  January,    X910, 
lAiilo  a  passcBger  up<m  ono  of  tk^   care  of  eppellnnt. 

The  negllg«moe  allt'gad  in  the  doeXar&txoa  i^s  tht 
oaroleaa  «anaK*B^nt  and  operation  of  the  esur  upon  which  plain- 
tiff vae  a  paaoenger  and  thero  was   evidence  tending  to  shew 
eaeh  negligenea. 

Plaintiff  vae  examined  on  the  night  of  the  accident 
by  a  physician  who  w^a   called   %&  a  -jitnesfl  by  defendant  and 
ho  vaa  oxaalnod  on  th>%t   oTenini^  al«e  "by  hie  faooily  phyoielaa 
n^  teatified  »a  a  wltneoe  for  plaintiff.     The  testlaony  of 
theee  phyaioiana   ia   conflietlng  aa  to  the  nature  and  extent 
of  the  injuries  vhloh  pl^iintiff  au^jtained.     Another  witneaa 
for  dftfendant,    Dr.   Sweeney,    exaaiined  plaintiff   February  16th, 
following  the  eecidoat  emd  teotified  thr^t  hit  oxaninBtion  did 
not  dieoloee  any  objectire  iadioetiona  of  injury,   although 
plaintiff  made  aaay  ooaiplainta  of  pain,   ote.   at  that  tiao. 

On  April  9,   1911,  plaintiff  was  operated  on  for 
^pendioitia  whieh  he   claimed,   but   defendant  denied,   wae   tJio 
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r«0ult  of   the  },njurl«ii<  r&ceiym   in   thv  accident*     This  was 
the  priaoipal  inatter  in  eoBtrerertjr  at   tho  trial. 

>urin»'  the  exHmination  of  Or,  Ihensaa,   a  wltntai 
•allad  Ito/  the  pXaintiff ,    counsel  t9r  the  plaintiff  ptat  a 
hypothetleeil   tiue»tl<9n,    reoHing  e<^rtain  hypotheses  l^aae^  <m 
the   fvlJaoGe,    ujnkn<9:c«!»«»ry  to  be  repeated  heriB,   aad  f.eked  the 
vltness  vh@ther  aa  a  m«iileal  nan  he  waa  ahla  to  fans  an  aplnion 
vs  to  wiiethei'  «r  not  th«r«  v«^i»  a  connection  between  the  mippoaed 
&ocid(«t  ana  the  appendlottie  r«jferro<l  to  therein,     Th©  defendant 
ohjscttfd  to  the  q«ie&tJaii  <m  the  ground  among  ether  things,    that 
it  oiillcd  for  an   opinion  en  isn  ultimate  quei^^tlon  of  fact,    and  the 
objection  Idoing  overrulod,    the  wltnesa  anavered,    "Ait  I  aald  I 
hftd  em  giglniari   iJbr'jb  this  vjiaa  ^  trauiiwtlc     ^pffendl^qj^tif.  du;^  to 
thla   ftcoident.    t£  thio   in.1ary  feg  r^nc^lYod  ^  thul  time. •*     A 
Motion  to  atrlko   r>ut  thla   answer  w?^m  0T«ir2*ul#d  hy  the  court* 

It  la  urged  hy  appellant  thnt  this  an«w«r  of  the 
vitB«s9    invaded  the  province  of  the  jury*      In   the  eaae  of 
JClabrcugh  t*   C,   C.  ^X'  £2.*»   ^'^'^  ^^^»  '^^t   •«**  •*"  *'*^*  mattera 
at  laeue  vae  vhethor  a  tiuaor  <m  the  hre&at,    or  the  oontSitlon 
of  seur&ethenia  froM  vAileh  the  plaintiff  auf «  ered  was  the  re» 
•ult   of  the  injury.     An  expert  wlvneas   In  roup^nse  to  a 
hypothaticaX  queation  anewvre  i   **l'hat  the  tuaer  reuulted  froa 
the  hruiae,    •   the   Injury  to   the  breast.     Ihe  neurauthenla 
reeultod   frot^  the  ehoclc  of   the  aeeldijnt  and  vraa  kept  alive 
hj  the  breaat   oMtditioa** 

She  bttpreae  Court  reTiovlag  the  record  ruitoraed 
the  Judgomat  and  said*   •   "Whether  or  not  the  colilelon  or 
aoeldent  la  this   eaee  oeuaed  trauauttio  neurasthenia  in  the 
d<tfendaat  in  error  or  oauaed  the  tuaor  in  hor  breast  are 
altlaato  facts  upon  whleh  the  Jury  Hmet  make  their  findings. 
It   Is  no  more  proper,    legally,    for  physicians   to  settle  those 
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queRtlone  for  the  jury  tj  their  direct  .?iJOwer»  than  It  would 
b«  for  A  thotortuok  of  anethor  Btroet  car  cct^&ny  to  s&ttle 
the  <p4«8tlon   of  negligenco  \>y  tectifying  in  broad  teriuo  that 
tlio  plaintiff   In  ^rror  was  laruilty  of  neglig?nee  becanso  its 
ffOtommn  failed  to   out   off  the  p9v*r  by  use  of  the   cj:nopy 
07iteh   in  tii&e  to  prevamt  the  collleion.*' 

S«  in  thib  OftEso  th«  quoation  of  ^/h&ther  or  aot  the 
aoeidcnt  whieh   occurred  on  January  £@ih  caused  traum^tie 
appusdieitis  vhleh  raade  an   operation  fieo«i0£ijry  nn   t>-e.  9ih 
djB^  Of  ^ril  following^   was   on«  of  tie  ultiraate  auontlfTno  la 
tho  eaoo  vhid^  it  wa»  tho  duty  of  tho  Jury  to  pass  en.     The 
motioo  to  striko  the  ansvor  of  the   expert  shofuld  hare  hoen 
BttstSkinod.     K-iato rough  T.  jlhiea^o  £it2  gl.  £o.,    272   111.  71. 

The  awotiiit   <t   tho  verdiet  «an  1^000  vhioh,   uador 
%k»  avidf*jce  would  he  deemed  oxoesairo  unless  the  jury  in 
fixing  the  ajsmint   took  Into   coaal<Jcr«tti«i  this   ^ttaek  of 
appendloitlB* 

Tho   ;>rinQipal  toatiaony  for  th«  plaintiff  «n  thftt 
suhjdot  traa   contained  iri  tlie  nnswer  above  referred  to.     The 
error  in  allowing  such  tmswer  t?  ^<^  to  the  jury  wns,    there- 
fore,   tterioat)  and   oould  not  bo   cur(»d  by  a  rfjaittiiur,      (Lautft 
▼•   ChiQwij  Unioj^  trugtlon  21* »   ^44  111.   244.)       This  enpor  be- 
oame  nore  aarioua   in   view  of  s   sub^aquctit   erroneous  rulinj^  of 
tbe  court  whioh  exeladci  a  hypothetical  fluestlon  put  by 
defendj!>at  to  its   expert  vltnesa    (Dr.   I^ahlke  who  had  perfersed 
the  op*:jratioii  for  appendieitls  en   the  plaintiff)   ealeulated  to 
bring  out  defcad.nt*a  oi^dieal   theory  on  the  sasie  natter.  £•  ^5* 
!♦  !•  ^*  j££»  ^*   Wallace.    202   111.  129. 

For  the   errors   indicr^ted  the  Judgment  nu^t  bo 
reversed  and  the  eattso  romanded  for  another  trial. 

KKfSaMIS  ilS  RSMASCKS. 
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C»  H»  MOROAlf  and  J.  %  aUlLlSTAH,/  ) 
doing  business  (»8  C,  ^*  Mergcua  /  ) 
&  <;oi«p:iny,  \  y       ) 


C  "URT  OF  CiilCAaO, 


'^     209I.A.  244 


Tiiio  was  a  trial  hmtort  court  and  jury,   v^^Ueh 
r«sulted  in  a  verdiet  In  faver  of  plaintiff  and  agalBOt   de- 
f«iu<la>°!t&  for  4>£uo«  and  :.4't«r  a  re^^iitti^ur  of  ^idCO  a  ^ud^ent 
for  ^100  w«s   r«Mri<ier0<a»   frcra  ^Ich  Jud^ra^nt  defendffnta  ajpf^al 
tc  this  court* 

The  record  discloses  nnught  but  the  statutory 

record.     Thle  projifSHots  for  our  deei«ion  the  qu&stios  whether 

»   c«u8«  of  •GtlDO  is   8t«it«d   In   the   »tncea>ent  of   clRiA,      If 

not,    the  nsotion   to  «rr««t   th»  Jud^^nt   should  hoT©  been  ai - 

Xo««d.     ?h«  following  1b  the  etettament  cf  clslio: 

"llaintiff ♦»  e3i«-ln  is  for  dRffisrvta  to  hig     ors«; 
for  v«t«rinB ry  sprrioas  ft3Cper':?od   i«  r*tte®ptin^?   to   cur«   anid 
anifiaftl;    fcr  lo»s  of   «erTice»»   rH    occH»ioned  by  thf?  nopll- 
l,e»c*  oi    the  def end«.r.ta,    prsu   csach  of   th«ei,    tKeir  sfento  ond 
a«rir«nt«  in  that  hRiajf,   in  carcl»Rily  ant^  n«?p3  i;ern  1.y 
operRtinti   taelr  «uto{!>obllt  or.,   tc-v^it:    Cctobcr  SiC ,    1913, 
At  or  near   tho  intersection  of   51st    -jtrsf-^t.   -vrsd  '"i^.cfrne* 
fiT*>u«   in    iiic  City  cf   micato;    and  ^"1  trout  giving  any  w^m- 
ing;  of   tho  6.p{.  roaon  of    caid  nutowobil*,   ttnu  for  running   the 
saae  cit  a  uar^ercus  and  r(^>«ici«»a  rate  of   sp0f>d,   find  fcr  the 
A«gligeBt  operatior;   tixereof,    resulting  in   damnt^e  to   the 
plaintiff  ad  fullows:      devreciatxcn  of  value  of  horte, 
4<i75;   loes  of   aervioes  of  hcree,   ^i^  days  at  $d  per  day, 
^144    (eaid  uors«  uei,ag  part  of  double  teats;.      Veterinary 
hill  for  attendin|{   eaid  hcrse,   ^1 1.     Tolal   $429.** 

Ihie  eerteinly  states  no  cause'  of  action.     Care* 

lessnsss  and  nsgli^enoe  of  defendants  are  averred,   and  an  in« 

Jured  horse  fiEures  in  the  statb^ient;   but  hoe  th«  horse  «as 
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injur«d»  by  wucua  and  wa  .^«,   tkio  ai.HM&^'Oiat  faila  to  dldcloso. 
Sot  SLUi'tit  th«,t  appears  la  the  atatdaant   to  tai«  ooatrary,    Uie 
hcrse  ma     hnlre  be«n  evourel;/  in  a  atable  »t  tila«  time  dafendl* 
a.Rtg*   auto(£.0blle  was  being  x-e«lcl.«»«ly  »ntl  o«glii^antly  driven 
at  or  nc&r   tila«  tBt«re«otla?5  of  'Ji«<s«aaea  •▼•ri««  and  51  st 
8tr«ttt«   Chlcairo.     Kor  i^i  th<»re  any  stftteiBent  in  tlie  pIe<».A- 
ing  of  d«f«rt<jiar!t8  that  tut  pii«s  ^uy  infctim&tiQix  «»tto  ivcw 
tii.©  hor8«  v?«»  iajured»     ?h*!  pl«t*!dln|;»  rend  tegetiicr  state  ne 
etius*  of  %ction«      It   le  not  &  qu^etion  of  «.  cauae  cf  sction 
d<sf0OtlTely  stated,   ^htci;  a  vsftTdict  ■■^.ril   cura,   but  m  tctal 
failure  to  atwtc  %ny  oau9«  of  ttoticn* 

Thie  ia  a  oaa®  of   li;.:^  fcurtfi  olfiSsj,   «i;lcii  r-e* 
quires  that   ths  atatespont  of   claiai  show  «*  lo^^aX   iiJ^btlity, 
and  if  t)i«  action  is  in  tcyt*   it  mxat   anaw  not  only  dnisago» 
l»ut  a  broaoiit  of  e.  legial  duty.      I'iie   ttax-aaeflt  in   tii©  record 
totally  faila  im   tai»  reg&rd,     A  f*iiiijf«  tc  jxak®  »  iaoticii  for 
A  Rnor«  9]f^eaifio  etnteisent  of  elaiiB  do«t6  not  waive  tb«s  defect 
is  tVia  atateisent,        Gilliaan  v,   ChicR^o  tiya»   Co.. »   268   111.   505* 

A  atfttw^jwnt  whieh  aver  a  ciaiaag®  but  fails  tc  «Ye» 
n*eli;!;«ne«  <Jo«a  not   stnta  a  oauaa  of  aotion,          LfeV^  v, 
J2^ift»   ani    111  ,   Apn,   434, 

An  afljffinnad  atatasnsnt  of  olaia  if  fil«?d  on  a 
r«cnandinp-  of   tis«  oaus«   to   ta«  trial   court,   -wauld  atato  »  ?i0W 
eauoe  of  action  whioh  would  b«'  vulnerauia  to  a  plea  of  tiio 
statute  of   lliBitations.     Tii«i*«for«  the  Judtjaont  oT   Uu*  '  u-«- 
nicipel   Court  ia  r<»ireya*d  pnd  a  Judgjcent  of  nl^  cft.yiat  and  for 
costs  against  plaintiff  i»  entarad  ir*  this  court. 

jumm.h's  m^rmsm  arc  judgkikt 
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?iia  plmintittu,  TmyXA  3t«U  and  jaeoto  Siaia, 
delai;  tmalatett  »•  oop»rtners,   brcu^^t  »ult  in  tli«  Municipal 
©oiart  agaiaat  d«fend«at»  lo«l»«  Coonay  k  iosb,   for  bptt««li 
of  »  ooBtrstet*     At  tha  alaaa  of  i?lai»tiffa'   evid««ea  os 
notian  af  dafanetant  tha  aouirt  Insatruatad  t&a  jur/  te  return 
ft  Tardiat  for  dafanda.nt,     Tto.a  4^*^^  retuysad  a  verdict  aa 
dlraoftad  and  jud^ant  «aa  antarad  th^^raon  \>y  the  eaurt* 
fiaintiffa  bx'iaig  tha  caaa  hern  bv  ftpp«al  fer  rairiftw* 

fiia  ault  breuglat  lt>7  plaistiffa  i«  b^aad  ui>aa 
a  ol&ia  »Hda  by  thaft  agaitaat  tha  dafandanta  for  ih«  8us>  of 
#794  .I2«  bcine:   'Jia  ajKouttt  of  tiamagaa  vinieh  plaintiff  a  in- 
aiat  tlxay  auat&inad  toy  raftaoa  of  a  braaoi^  of  a  ecniraat 
ableU  it  ia  ail  egad  ima  anterad  into  1»y  tkxa  plaintiff  a  and 
tha  dafandaat     fer  tha  aala  and  daliYcry  to  dafendaat  by 
plaintiffa  of  a  oarlosid  of  agsa« 

Tha  tama  of  tha  allasad  eontraot  ara  irsiiioatad 
by  four  talatfrassa  Tsetwaan  tha  pnrtlet;   tha  firat  af   thaaa 
talagrana  ia  as  followat 

*Gaaanlaa  Taxaa  ?e^ruary  H^  •  19ia. 
lAtlbt  Ceonay  &  Loab,    chloaeo,    lllinoia. 

^tra  haat  bid  car  agca  ioueadiata  ahlpmant, 

Btahl  Bros," 

Oo  tha  naxt  day  and  in  raaieaaa  to  thia  talo- 

grae  tha  dofandant  wirad  tha  plaintiffa  aa  folloaai 
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gtAhl  Bret.  OonjHiIeSt  rez« 

Cff«v  scYen  t«n  your  traMSk  lotaediatft  Biaipoient  to  yvw 
yerk«     Aii»w«r, 

Lo«to»  Cooaty  &  l.o«)»«" 

Tiftia  last  t«lftg7tMi  was  reoeiv^d  by  jilalntifft  at 

6oasal«s*  T«3aMi«  a%  9:5a  a*  «•   on  tr4«  dAy  It  wettt  sent*  ?ebru* 

toy  2T,  1§12«     Oa  the  t«a«  day  At  11:^0  a*  a.  th«  plaiziiiff* 

wirtd  d«f«ndt»t  imi  follovus 

ChlonKO,   Illlnoia* 

A«o«pt  offer  3l3iippiBC  £}euth«im  rtall.««y  ear*  rasa* 
Skip  Saturdaya  aar  oattoa  Bait  €ar«  iwiQa  irob^bly 
mora  another  ear  tesierrow  *am«  prlea  «l»o  oan  Kova 
aaether  ear  Saturday,      /ira  bid  eiuiolir, 

BtiUfil  Brother*,* 

At  noon  af  t3st«  a{>un«  day*  fabr*j«r3r  29 »  l.$'i3«  da* 
f*nd«nt  wired  plaint 3.ff»  «i«  feSlowaj 

•Witlidraw  our  offer  &f  ttiis  Komimg,     ^jarkat  lower,* 

we  are  ra«iiiiired  to  4eter;*iBe  «^«?th4Br  «i  oomvieted 
ccwtraot  vtA9  entered  into  between  the  parties  a»  a  reault  of 
tba  teie£rii»»  above  eat  eat«     THe  plaintiffa*   tiieoyy  ia  that 
the  defendant  boeaae  a  party  to  sm  aotiooAltls  oontraot  at  the 
tine  wh«a  d«raBdant  delirered  to  tbe  tel«cr»idi  aaflastany  at 
CORsale««  ?«»»«,  at  11:20  a.  m,  February  St,  1918,  the  tele* 
gnua  af  acceptanoe  of  pX»intiffe^   off «r. 

It  i»  eoneeded  that  the  nego t lat iott  for  aale  ©f 
the  e^e  waa  he^pm  hy  plaintiff  a  and  that  the?  dlreeted  the 
defendant  to  ee»mmloat«  with  plalntiffa  hy  telegraai*     The 
defendant  la  aeeordanoe  with  the  infltruotiona  of  r)»intiffa* 
telegram  of  ?ebnm»y  36,  l«ia,  nade  an  offer  hy  telegram  te 
purchase  the  ag#,«*     Aa  a  afttertal  part  of  this  offer  the 
plalntiffa  were  requested  to  answer,     following  the  direo- 
tions  to  answer  the  offer,   defendant  dellrered  to  the  telegraph 
eoApany  for  transsxiesioo  to  plaintiffs  a  telegrsua  of  Sbooeptanet 
of  tiie  offer  made  by  defODd^nt  for  the  eggs,  hut  before  this 
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MN»«ptftno«  of  the  off«p  vbh  r«o<»lv«d  by  pl»lntiff»  ihtt  d«* 
f«AdwDt  wl**d  th«  plaintiff*  wittodTflirlnff  tti«  offtT. 

tli.«  Question  «iuleh  thii  ooitrt  is  a»k«4  to  d«» 
elde  la  whether  th«  delivery  of  %ii9  wlthdrswal  t«X«g]rttB 
to  tbo  tologyaipb  oo^any  ««Mi  «t  dellvevjr  to  th«  pl»»lritlffs. 
8t«.ted  dlff  ^,r««tl.y,   dia  tiio  jfjlttintlffa  toy  tii«lr  Inwtruc* 
tions  to  defefii^at  to  wiro  it«  l»ld  f&v  %h&  oarlo^td  of  ogga 
oonatituto  the  t«l«i?rApto  eoespanif  tk«ir  agont  so   tij^m  It  aaj 
hn  »»id  A8  »  0«ttter  of  Ia«r  that  tJii«  d«l ivory  wf  tho  witb* 
drA«&l  toI«^r«;%:  tc  the  tolograj^h  ocj^p&ny  «&•  m.  dol ivory  to 
tho  plaintiff  a  tfo««t9olv«a» 

An  off  or  of  9^1  <»  or  nmrehAOo  of  iserohondliHl 

amy  hm  wittidamtm  »t  amy  tlmo  tioforo  th«  aooe|st«i»eo  of  tMo 

iiffor  ha.0  boon  roeoivod  by  tk«  efforor*    ( tmr^^p.  v,  joydKj3|. 

60  111,  2C'4,)     sney,  :t.  &  1^,  vol,  g  -  ats  -  contrnoto, 

*Sinoo  «£rft«r^«r«ta  m».do  b:|!'  m^ans  of  tho  |>oot  or 
th«  tologroxia  aro  ai  ply  aa  illuotr&tlon  of  tiis  gontrisl 
rulo  before  otatod  %imt  tbo  offerer  t^keo  th«  rlak  ae 
to  tbe  effeotivencaa  of  eoxiucatmieatioa  if  tistO  aoco|>i»rjoo 
ia  jEMide  in  ti^e  £i^nn«»r  eltiiiier  oxprtoaXy  or  ieL|»il«dly  ii<* 
dio»tod  by  uimt  it  {ieceaae.rily  follova  thuit  the  oontraot 
ia  ooisploto  &s  soon  ao  the  lettsr  oontalning  Ibc  aooep* 
toaoe  ia  oailod  or  %hn  tolegriMi  aoat,  »xia  it  nokoa  no 
diff  eronoo  whatever  t.aat  t^rou^  aiatajco  of  the  |»oot 
of  flee  aut-trioritjies  or  the  telegraph  ooj»ipsuy»  or  u^rou^ 
Aooidont  in  tra»a.r.ioBion«   it  ia  delayed  or  is  loat  in 
tranait  asd  ncTor  reoeived  by  tite  offerer.     This   ia  now 
tlip  well   eettled  rule  in  Zn«land  mkd  Canatia,   and  in  the 
United  atatos,   exeept  periaapa  in  laaaaoimaetta*    «<rhore  it 
haa  been  held  that  the  aooepter  ta^;e»  the  riak  of  hie 
letter  beinjg  lost  or  delayed," 

It  ahould  be  noted  here  that  the  defendant  re- 

queated  plaintiff a  to  answer  the  offer  wade  by  it,     under 

the  autiioritiea,   the  plalntlffa  would  haTO  no  right  to  oon» 

alder  tlte  eontraet  oomplete  actil  they  had  aotuolly  notified 
the  defendant  of  the  aoeeptance  of   the  offer,     Thia  wma  a 

oondition  of  the  offer  itaelf,     tlalntiffa  were  not  autaoriaed 
on  rooeipt  of  the  offer  to  regard  the  oontraot  aa  ooiaplete  and 
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to  proe««d  to  deliver  th«  nersbttndise  to  def  ondAnti;  ot  "Hrnrn 
Totk.     rh«lr  first  duty  ««•  to  notify  dof eedAtit  of  their  «e- 
••ptanee  of   the  offer*      lleiBtiffa  did,    in  fiaot»    oend  « 
telegrwB  notifyisn;  defendant  of  tbeir  eoeeptsnee  of  its  of* 
fe»t  but  before  tfcla  «eit9»|?e  w««  reeetTod  by  it,   defendant 
hmA  deliTered  ite  -«rithdis>ftvel  leeseegre  to  the  tel  e«f:r«'plsi  oo:;^* 
pany,     ^i}«  the  (;u«'«tion  i»  «ot  free  fares  doubt,  we  are 
iaolined  to  the  opinion  thet  the  wei$?ht  of  eutbority  fevore 
the  eoatentieit  thet  th9  delivery  of  tiie  eithdrewel,  telegram 
to  the  tclegrepb  oo&pimy  eat  «  deliveif^  to  tbe  plaintiff • 
end  wee  in  euffioi^Bt  ti»e  to  prevent  the  eosasiietion  of 
the  eontrMt, 

^«  ^1^i!*-i  SJL  ai»  ▼♦  LiadaelX .  I  B.  If.  Aid,  6feX, 
wn  offer  to  eel  J  sseretiftsjdlee  wee  a»de  by  letter  wMoh  di» 
reeted  en  «.n«w«?  *ia  couree  of  poet,*     thle  letter  eaa  iai»*» 
directed  by  tixe  dlefoindAnta,   e.»  *  reanlt  of  vhiefo  it  «sae  net 
reoel?«»d  by  flaintiffe  until   tJsuree  deye  efter  it  eae  pooted. 
Aa  enewer  of  eeoei^tanee  vmm  ieeeiiedlntely  e«ait  in  reaponae  to 
tbla  lett<?r,  but  owin/?  to  the?  delay  eeuoed  by  the  misdireetiOB 
of  the  l-^^tter  defendant  iwid  ra^ld  the  m«r«h«in<?l»e.     The  import- 
ent  in<qulry  in  tJmt  cR»e  wae,  aa  h«re#   whether  th©  dofendante, 
haying  augaeated  the  neane  to  be  used  in  aeeeptanoe  of   ita 
offer*  were  bound  *•  of  the  time  eben  the  acceptanoe  eae 
aetually  poated,  or  &•  of  the  tjuae  uhen  it  eaa  in  faet  re* 
eeived  by  than.     It  eae  held  that  the  eontract  eae  oospleted 
ae  of  tha  tijae  «dien  the  aoeeptaaee  eae  deiiyered  bo  tue  po«t. 

we  think  there  ia  muQn  fcroe  in  the  ari:u»ent 
that  the  oorreepondenoe  indioateu  f^n  intention  on  tiie  i^art  cf 
the  plaintiff*  not  to  be  bouai  by  th«ir  offer  until   they  had 
aetually  received  an  anaver  thereto. 

^^1»  ^  Kaaa  v.     Meyert.   Ill   111.  42c  .   it  «»a 
held  that  ^ere  a  party  amkea  a  propoaal  by  l«tter  and  the 
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•ther  p^9%y  aeetpia  aaeh  off «r«  th«  eexit.r««t  b«tw«*n  ih«B  b** 
•oaes  T»lld  and  binding  from  *!&•  inatant  of  is&ilinK  ^« 
Aoooptamca*;   yot  in   Uiat  o««o  it  mui  uoid  Itiaat  Uio  offeror 
ai|Eii.t  roquiro  Uutt  an  «oooi>t«neo  of  ta«  of  for  bo  actually 
roooi70d  by  bla  boforo  iUo  aontmet  oiiould  bo  regardod  aa 
OMiplotedt   and  ttuat  if  bo  did  ao,  bo  would  not  bo  boond  by 
hia  offoT  until  h.*  had  aotuAlly  roosivod  tho  ooiiuiiuijioa.tion 
of  «coo|)tanoo« 

TJ&o  plaintiff  a  firat  propoood  tho  toloipTApb 
tw^mnj  aa  «n  aconoy  to  tranoali  eoatBonioatioiia  batwoen  thoa 
and  dofandnnt,     i}«f«tid«nt*o  off  or  to  purehaao  tino  ifioreh«ndia« 
roquirod  An  anawor  to  bo  rooei70d  by  xt  at  ita  offer*     Thia 
eonditien  of  tiio  off  or  oxoludoa  any  tiiouffht  that  tho  dofendaat 
anould  bo  bound  by  tho  aoeoptanoo  of  ito  offer  befero  rocoipt 
by  it  of  auoh  aocoptcuioo.     -^oforo  it  had  in  fa«t  roooivod  tho 
•ffor  of  aoooptnnca,   it  had  dopooitod  with  tho  agont  of  tho 
plaintiffa  ita  tolograa  of    ^ithdrntml.      i'ho  oontraot  neror 
lunrinn  boon  ooaploted  plaintiffa  oannot  rooover. 

jrlciintiffa  aeok  to  obtain  a  Judgnont  aij&inat 

tho  def«adant  for  d4ifondftnt*a  broMii  of  an  ««lleged  oontract. 

Tho  only  oTidonoo  i«hioh  we  aro  able  to  find  iu    the  record 

vhioh  tonda  t<?  proro  tho  amount  of  tho  daaa^ca  aueta  umA  by 

plaintiffa*    if  any,    la  the  teatliaoay  of  D&rld  A.   3tahl ,   ^^b 

toatifiod  thnt  • 

*<arhen  t}:>ia  oar  cf  e^ga  «as  rojootod  by  loob* 
Cooa^  t-  Loob  wo  iDintraeted    >•  winter  i-  Co.,   oomtaiaaion 
serohanta  of  view  York,   to  sell   anno  at  once,   v/xiet  thoy 
did,   and  aaid  aala  nif^ttsd  oa  #ia, 045.87 •   or  ^794,1^  loaa 
than  tho  offer  made  us  by  Loeb,   Oocnay  •*-   Loeb  for  aaid  oar 
of  oesa," 

Thia  toatlaony  waa  aduittod  oror  objeotion  and 
notion  to  strike  it  froia  the  record,      ^.o  uxix^k  l&at   tho  objeo* 
tion  should  hare  bo«>  auat&inod* 

Mad  the  defobUant  in  fuot  bean  guilty  of  a  broaoJx 
of  contract  aa  alleged,  plaintiffa  vfcuXd  be  entitled  tc  reocror 
daai£>^oe  for  any  loaa  thoy  night  oaro  auatained  thereby,  and  it 


xl.'    •-;•-•'     J-J    Ij  il  J    -I'l"     iw    &IV.W}  ;);k.»,    .tu    JJfUtU    ©lit  pit  1    ,?.iai-M 

•<•    i)..--'.       -..1    Scv    i»(^.o^    9ii    ,vC    .'«.,'    '■:.:    '.  i.    .' w.':..1    '  Mf)    ,L)».ta.C.l[«(6# 
a.  t.f-.-..      .,     '  .  .-    •      .    '.■>*»v    •;"■•»■    .  .{ ,i  t,  i,' .U»'    I-.'.'.    C*:!     ii-'r,\ii  'i^'Htt  «JUt 

!••:-♦   ^■^.i*vt'V   :'-'  I    ■■i   ..'•-•!..   -' i    •^"'jta-      .'i..:.f'..  ■  :'!>;:ti>:   v.oua    '),a   Jt   ».:id 

.•■/i»     1    -  ••  .•    ,,  ^');•l■^      ?■     :- -.  .    - 1  .' ■.     i    •;•'<    diver    r    '  ^aaoO 

▼  j   -.  .  ■     :o   /•■   *•     •■    !:■>'.'    ^'    ,>:/'/■'    ;■  ^>     *i ^' 

x-un  •      '.■•■"     •«':    #Vr-,,^  *  .,.'^  ^t!  ly-jy^^u  a.f«a  61 

**. a.. ■,..,«   'ie) 


$ 


WMI  pex-i&ls»ili»l«  tcT  plmintiftti  ic  froTft   th«t  Xhey  2iia4  ei  oettA 
to  treat   the  «i«rehandi»«  »•  th*  proi^vrtjr  of  ttes  defendant*  *isd 
t«   eeli  ti:i«  taise  for  tlie  best  prie«  0^tiiin»bl«.      '<t.1  icntly 
this  is  «iiat  pl&intiff*  atteispt«»<i  to  do,    oui  th«<  pxo&t  of* 
f«r»d  Is  far  short  of  proviag  that  tt&e  eggs  were  sold  fer  the 
best  cbtainabic  ^rlee,   or  ttiat  plaintiffs  or  tlielr  agent  iuUl 
used  reaaanatile  diligenoe  to  obtain   «uQh  prXm^,     A  material 
]part  of  the  evidtaee  adj&itted  with  referenoe  to  the  a^uount 
of  plaifitiffa*    (laa.«i£aa  was  iaadr%ii«diblo  beaause  on  its  fao« 
it  appears  ta  h9  baaad  upon  natter s  of  pure  iiearsay, 

?j&e  JudiP&ent  of  tu^e  teaAieipal  Court  wllil  ba 
affiriaed. 
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iAfl.    JUaXICa  iiO^uHJILi  i^iSLIVBKKJD  TKjd  Oi-'iiJIO^'    OJ"  •rilB  C'JUIit. 

This  appeal   InTOlTes  the  •tune  matter  heretofore 
eonaldered  by  the   court  in  case  No.   23469,   opinion   tiiia   day 
delivered. 

For  the   reascne   stated  in  that  opinion,    'wtiiGh 
is   adopted  aa   the  or^inlen  in  this  ease,    the  order  of   the 
Circuit  Court  is  rerersed  amd  the  oauee  remanded  with  di- 
rections to   eater  an  order   diismiasi&i;  the  bill   for  want  of 
juriadidtion. 


RIVXRSKD  Am  KR»AND3?I> 
WITH  jilRSm'lOJJS, 


i  .I'f 


OVHli,  -  OiJX 


f 


■  -    ''^  ''.-•    ■  ■■A   <v-:o:^vV,'j'r- 


191  -   23157 

tram:  kochansicx. 


i       / 


Appelle*,      ) 

AFi^AL  TROi 
/ 
v»,  j      i        CIHCUIT   COIJRT, 

\  )  /  COOK  COUMTY. 

THR  COUHTY  Oy  000K^> 


App«|.lant. 


209  I.A.  257 


MH.   PHJ?SIDIJ10  JUSTICE?  TAYLOR  deliT«r«d   th« 
opinion  of  the  oourt. 

In  the   court  below,   nppeHer  reooyered  judgwent 
in   the  sua  of  $115,,   in  &  suit  in  asBuiapsit  a^^ainst   the 
Coimty  of  v'Jook  for  salary  alleged  to  have  accrued  jifter 
being  illegally  reraoYed   from  a  ciril  service  position 
«f  asBiatAnt  engineer.      The  declaration  eonsisted  of  the 
oosunon  counta  and  a  special   count  "shinix  la  aubatantially 
as  follows;    that  appellee,   on  August  1,   19CC,    took  and 
paasad  the  oivil   aeirrioe  examination  for  aanistant  ang* 
ineer,  whloh  was   in  the   claanified  service  of  Cook  County, 
and  was  placed  on  the  eligible  register;    that  on  August 
22,  1900,  he  was  appointed  to  the  position  of  assistant 
ongineer  for  Cook  County  and  ooeupied   that   position  until 
September  7,  1913,  when  he  was  laid  off  without  any  charge 
being  preferred  against  hin;    that   the  appropriation  bill 
passed  by  the  County  Board  on  February  1,   1913,   appropri- 
ated for  his  exaployment  at  the  rate  of  $120.,   per  tsonth, 
and  board;    that  no   charges  have   ever  been  preferred  against 
hlfli;    t>iat,  without    oause,   he  was  prevented,  by  appellant, 
from  working  in  said  position,   from  September  7,   1913, 
thereafter.      The  appellant  filed  a  plea  of  the  general   is- 
sue. 


/rriiKjc  Ti ',■'.! Hit/      ',     (  .«v 


T  ;-  <^     /\  ^'  P  0  '^ 


^«^   5(oot   .s^OffX   ,1  J-ai/;iuA  n.v   «f>oXi»Qqi»  d-^cit    jaroiXolJ:  an 

-line   Jrta^al -siB  lo"!  noiJ-jwi..ifW9  9t'iTT.oe   Xivxo  ttnl;^  Jbanaiiq 

,\.inuoC'   )<oor    "^0   nriyi'^fl   LiXTitarlri    -nff.*^   fix    sjaw   ;fc  lit*    ."xooni 

taujiUk  no   „'KnJ    ;i«l'»i,'554^   cXtfi;r,j^X9   ^rt*  no   i>r>fs.«Xq   8«v  b«« 

/cui^el-i8i<   'To  CTOi^la   q   ©*-!*    o.t   brtSaioq'in  Sttv  aif   «00(?X   ,S2 

•^.i-ry.o   y^H  ii.'Of»*iw  iTft   Lis/   a^^■?  nti  no/Jw   ,5Xi?X   ,V  iod:j©Jq»o 

ill6  nri^tii.i  >■:•:. .*»  ^r^i    .^A;1J    jmXrt   .inuiis^R  boT^ia'tftiq  g^nXocf 

-Itqoitqqi^   ^Ciej   ,X  ^ju/t«/«1  no  Jjiku*!  Y'*'"'©''  ®rii   x;^  ^•'JBijq 

39^10^4^  btti9'i9'i<i  A'i^d  lavft   »risd  »9/j'x.e(l4>   on  iariJ'    ;i>'tflOcf  ijn»a 

,.^ai»rX«»<j':«  vff  «b«^ff8T«>iq  a^w  »»f{   ,9auyto   SuoiiSlrt  ,jfmf;t    jMiii 

,{:XQX  .V  ladfwi^sU  zsoxTi;   ,noX^Xco<:  L)iA«  tU  ■j^t'Anow  nott 
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Thc   testimony  of  appellee  it?    to    the  effect   that 
in  August,   1900,   he   took  a    civil   service   examination,    con- 
ducted by  thff   Cook  Goimty  Civil   Bervice  SomaisBi oners,    for 
engineer,  and  passed  with  a  grade  of   seventy;    that  he  took 
and  passed  an  examination  before  the   ^ioard  of  Kxaalnlng 
Kngineers  of   Oh|.oag0t   and  obtained  a  license  issued  by 
iMsULd  Board;    that  a  short   time  rfterwards,   he   received  a 
certificate  of  appointment,   to  go   to  »ork  at  the  Dunning 
Institution,  and  went  to  work  there  on  August  Z2,  190C; 
that  he  worked  there  as  aseistant  engineer  until   .March 
1,   1913,   when  he  v;ent   to   the   Oak  Forest  Institution  and 
worked  there  until  r.eptember  7,  1913;    t>mt  at   t}\at   tiiae 
the  Superintendent  at   the  Oak  Forest   Institution  asked 
him  to    quit;    that   the  next  day  he  went  to  the  office  of 
the  CiTil  Service  CosBsiission,   in  the  Coimty  Building,  and 
there  was  asked  to  bring  proof  that  he  was  under  the  Civil 
Service;    that  he  received  iS^12C,    a  month  while  working  at 
Dunning  and  Oak  .^orest;    that  after  he  left  Oak  Forest, 
on  September  7,  1913,  he  could  not,  betwe<^n  then  and 
Deoenber  1,   1913,     get  work;    that  on  July  1,   1912,    the 
State  of   lllinoiR   tock  over  the  Dunning  Institution;    that, 
thereafter,   until  March,   1913,   he  worked  for  the  State  of 
Illinois,   and  received,   therofrora,  hie  pay,   during  that 
tiae. 

On  the    file  cover  (made  for  the  papers  in  his 
oaBs) ,  with  the  number  3298^  bearing  appellee* e   name  and 
the  title  of  the  Board  of  Cook  County  Civil   Service  Cobi> 
sdssioners,   was  a  notation,    "Heoords  ^'issing*'     By   stipu* 
lation  it  was  adnitted  that  the  Oook  County  Board  of  Goa> 
odssioners  paseed  an  appropriation  for  the  fiscal  year  1913, 
for  the  position  ^f  assistant  engineer  at  :^12C*   per  month* 


o-!/>  no i J-K -t  j; ? sn  1   Jsoro'I  y->   ^.U    oJ    in»v;    wl   rinr''?r   ,&iCX    ,  ,£ 
Hr.i5    J*i.-:i    Jjs   in^i    ;Cr^?/   ,V  isi/pf^^-^rjo  ;   X.fi-ir;;  o-ii^jlt   t>i5*rf-fO'ff 

a/!?    .SLtCX    »I  \f.  ■?.  no   .fari^    .-^tow  ,t'?>-3«i   ^J^IOX   ,X  i;'!KiirS'>o  bU 

nth  (t^   •leqnr   ^r.i   Toi  ^b/sr.)   twvoo   flx"^     •rl-*  it' 

-ot\*,'9  \-ri     •.X^niael.    .^tnot^F"   ,noi^a#or»  s  »iwr  .atviioisitiffl 
,l£Ql  t-       '         '        •   -ot  nor"    '-^  •  '"■   ^->.tif  »i«»noJt««2m 
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The   evidRnoe   on   the  part  of    the  apJ^ellep,    r^iows 
oertnin  entries  on  page  38  ifl  the  Register  Book  which  is 
required  tobe  kept  by  the   Civil   fjorTi  ce    >onciis8ion.      Among 
thone  entrlee  appears  the  nane  of  appeltee,  Frank  Koohanskl, 
under  the  head  **3ubo?Xa8Bificd  ]>» Trader**,  l)ut  a  line  in  red 
ink  is  drawn  through  the  name  of  7raiTk  Koohantikl  and  the 
natne  of  Robert  F.   Work  ie   substituted.      The  dats  of  the 
application;    the  approval  of   the  application;   date  of  exaiiin* 
ation,   peroentags  credit,  and   certifioation  for  appointment, 
•re  all  in  red  ink;  also,   "Attendant  at  Dunning*  is  in  r«d 
ink,  and,   under  the  hsading  ^Heraarks",  appear  the  words, 
"Refused  Appointment"   in  red  ink* 

On  January  Id,  1913,   the  Cook  County  CItII  S«v» 
Tlea  Conaiseion  wrote  to  appslles,  requesting  hira  to   coll, 
lamediately,  at  the  office  of   t>«   COMBiisoion  "relative 
to  reinstatenent  as  ASBt*   Engineer  ( tempcrarlly) ,   County 
Hospital,"  ami  etnted,  further,    that  if  he  did  not  rf^apond 
on  or  before  January  28,  1013,  it  would  be  taken  as  an 
indioation  that  he  did  net  want  appointment     and   the  posi* 
tion  would  be  filled.      The  records   of   the   CJook  County  Civil 
Servioe  Commission,   in  a  report  under  date  of  Jtu3uary  IS, 
I9I3,   signed  by  a.  A.  MoCoruiok,  President  of  the  County 
Beard,   shows  that  appellee,   on  tlmt  date  was  temporarily 
appointed  to    the  position  of  Asi^istnnt  Operating  F.ngineer, 
Class  a.  Hank  2.   Grade  1.      On  January  2S,   1Q13,   appellee  wrote 
to   the  Oivil  Service    Jommission  of   Jook  County  that  he  de* 
sired  to  waive  appointment  and  not  ivxyG  his  name  oertified 
until  he  should  notify  them;    that  hie  r<;aBon  ^or  waiving 
was   that  he  wished  a  permanent  position;    that  he  desired 
his  name  to  remain  on  the  list  of  eligibles. 


b*i  nl  ♦nil  a  tr-:<    ,  "n-^hniT-ci.   b.'>.^."ii3BtjXt' -rfuC   bxv^si  atiS  t'^iinu 
<»<<^  "^a  e;t    .'    ^fi.      .faoti;i^J:.iBtfufl   ai  idiot'    .'^  fie'io     T:<i  •^mmt 

-•i»d   iivic    ziiwoZ  jfoix:    ^ij?>    .iiieX   ,ftX  vt*"''^®^  nO 

liri-   vJtKoL  x'wo;    »ii>    >■>   BOTon'»'i  ©fiT      .hsXXi'l  ftt*  ilA/ow  noli 

,r.X  v;i.iuas.l   "is  ©Ini'  -.^l-uu  ..'^toci^v.   c  flX    .oolasi/w-iori   f*&i:Tt»a 

Xin«9.'    *i<.*    .o  ^ri^jlna".  .-    ,X'v,'ijni(BtJi:<.j    ,A   .A  \'-;   bf^njixa   «fiXSX 

,i*«n£-j!:     ^^Itf-'/J^n<^J    /n/»3fiiiaA  "io  noi.tiaoq   mi)    oJ   ii9iiiionti» 

ftri'^  n9ll->q<i^    ,>::.Qi  ,rr>  •^iwftel.  nO      ,X  vti.jn'xii   ,.'<;  j/^uih  ,1}  naiiXID 

-.'>a  ©ff  ^aiW   v-f'U^oC;  Jltoc    la  noiaaX«jia»L'  aoXv^ai.   iivXC    »*{;►   oi 

boi'iXSi^o  tMwn  ai.-J  wv/?--^!  -in  f..^;<  ^tif»5?.»^.'Ti.j<i<jjo  ©vir.vr  oc^  ii^mla 

b9Xi9*>h  A/(  Setdi    i-'-.i^  tAot\  j  ci9namf>ti.  »  UniiBlw  ^d  irndt  9fm 
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An  exanlnation  of  the  evidonce  ae  it  pertains 

to  his  unquestioned  employment  for  over  thirteen  years, 

leads  ua  to  the  conclusion  that  appellee  has  sufficient* 

ly  shown  that  he  was  legally  appointed  aa  assistant  en* 

gineer.   Further,  from  the  testimony  of  appellee,  it  ap* 

pears  that  on  July  1,  1913,  the  State  of  Illinoie  took 

orer  th«  Dunning  Institution,  and  that  he  was  employed  by, 

and  receired  his  salary  from,  the  State  of  Illinois,  dur^ 

ing  that  period.   On  December  21,  1912,  the  Cook* County 

Civil  Service  Commiseion  established  a  rule  that  "the 

employees  who  were  in  the  olassifled  Civil  Service  of  Cook 

County  on  the  day  when  the  State  of  Illinois  took  over 

the  Dunning  Institution  ♦  ♦  «  are  to  be  considered  as 

County  employees  and  to  be  so  treated  upon  reinstatement 

lists."   It  is  claimed  by  appellant  that,  although  it  be 

assumed  that  appellee  was  legally  appointed  in  the  first 

instance,  upon  the  severance  of  his  oonnectione  with  the 

Dunning  Institution  and  the  State  of  Illinois,  he  was  then 

only  on  the  reinstatement  list,  and  that  it  becarae  necessary 

for  him,  therefore,  to  prove  that  there  was  a  vacancy  in 

the  position  of  assistant  engineer  after  March,  1913,  when 

he  left  the  Dunning  Institution,  and,  by  reason  of  the  mle 

of  December  21,  1912,  was  then  on  the  reinstatement  list. 

The  evidence  of  appellee,  however,  shows  that  after  he 

left  the  employment  of  the  State  of  Illinois,  at  the  Dunning 

Institution,  he  went  to  work  at  the  Oak  Forest  Institution, 

and,  in  support  of  his  contention  as  to  his  right  to  that 

Civil 
position,  the  records  of  the  "Jook  Count;^/Servioe  GomraiBsion, 

In  a  report  dated  January  18,  1913,  signed  by  the  president 

of  the  County  Board,  show  that  appellee  was,  on  that  date. 


^ai^i-i  n»«JtlriJ  -j^vo  lot  Jo'^mxolQ.'rci*  b^aoliaf^upav   sJtci  o.t 
^:\nt9ittuo   «Ai{  «»il««iq»  S»tii  aol»uXo ■■■<■■:■    i  f.    o*   aw   abAoJC 

-q*  H    ,i>tli«»qqc  lo  >cno*iitT?>;^   erii   tacit    ttmiiiu'd      .ts^cJh 
iooi  alonxXXl  to  ataJa   «ril    ,StICX   ,X  \;iul.  no  cfjartd^   8-xs';»q 

>>«i/b   ,«ioniXiI  lo  ©tjBjS  9d;f    ,fl»'"-il  x^»L%i9  aJtrt  fewvieop'i  fina 

\Jnuol. •2(ooC   '^rii    ,SXeX   ,XX  •t«i./!i;'^n©CL  nO      ,l)Oii«cr  i^iii   ani 

•iW"   J-jiiii   •X;.":;   e  tisrtBilrfjs*'"--  noi<jf3ia».'uo''   eoXviei-i    livtO 

ianc9iB)Hai'ft   noqw   ."■fl^^.sfti;!    oa    ->f.r   o,f   haa  a09v;oXqr.!S    \;;frtxf00 

tuxit   rnii   ni   hftiaioqaa.  x^^^i)'^^  ««^  "iilXf^qtiB  ;^i3ri^   b^^aayaa.© 

Sf^.J  tiiim  anoi.tt)»nnoo   ^M    to  '*okb'x»V9B   '^n'l   noqu   .soffB^f sni 

fiartl   '^.'Tr  9h   ,ii.3fiiiXi   "to  ©J'xjiS   srlj   oca  tinti^utU-actl   sninnwG 

XTAfjaiosn   •cian3('   Ji   iasii    '^i-.a   ,isll   in^yjj^aiaal'i^  •^^xii  no  \LciO 

ni   sP^*t^^^   B  8«w  «»c»rii   .;n/tJ    avotc    0*    t^-ioto-retit    ,i!ihi  tol 

nsriw   ,5X(?X    ,fio'ir>'.'  n:e;f'lB  losntsna    :f.- r.-taiisoii  "io  noiiiaoQ.  ?)di 

nisn   nAt   '10  noBfl^T   ^cf   ,  briF    .fTOi.tui-itanl   j^niaTiXi  srfJ   i'twX  9ii 

.t'-lX   inons^fl-Hnls'i   "^i'-*   no  nrrj    «jrw    .SXS'X    ,  XS  iftrfEiso  30   Tto 

i«lnKi;iri  5'.rli    tf    .axon.-XXI   "Jo  ^^d;-.   arfJ-    'o   ..irM.iXoXqr.9  oi{l   *loX 
,aoXiif^XJ3nI   .T^ano'i  ^^3   sri^   J^  jfTow  o^  inow  a.I  ,jrTQl^t/;^J:^anI 

XiviC 
,110X88 icmo'j   «>oivioC\|yJnwoC   3(00'    srfi  lo  a.-itcm-i   arf.t    ,noltiaoq 

/fl9faliieiq  •Ai   -^  b?»nnij    ,ni   r   ,8X  v'znursJiL.  a^inti  i'loqsa  b  aX 

,9imb  ttuii  na   ,Baar  e   _    ,,     7Biii  worta    .btijoa  x^nuoO  ori*  Tto 


temporarily  appointed  to  the  poeition  of  aBsistant  opera- 
ting engineer,  Claer  G.  Rank  Two,  Grade  One.   Under  those 
circumstances,  we  are  led  to  the  conclusion  that  it  was 
unnecessary  for  appellee  to  prore  that  there  was  any  racancy 
or  that  he  was  entitled  to  a  yacancy,  if  one  existed.   It  is 
also  claimed  "by  appellant,  that  the  eyidenoe  fails  to  show 
that  at  any  time  during  the  period  for  which  appellee  olaims 
salary,  he  rendered,  or  offered  to  render,  any  seryioe  to 
the  County.   Appellant  cites  Kenyon  v.  City  of  Chi  cage .  135 
111.  App,  227  and,  Kearney  y.  County  of  Cook.  187  111.  App. 
435.  We  do  not  think  those  cases  pertinent.   In  this  case 
it  is  not  denied  that  appellee  was  discharged,  and,  it 
follows  that  under  those  circumstances,  a  further  tender 
of  his  aerrices  would  have  been  entirely  superfluous* 

Finding  no  error  in  the  record  the  Judgment  ie 
affirmed. 

APFIRIffiD. 
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.£,q.w    .XII   T£I  ,>iOQ:'   ?:ja   ^inuo^   ,.v   •v:ov-T:.a?-'^.   ,  vn-«  V2S    .ci«lA   .Xil. 
^•«»o    «!;■?•  nl      ,Jnanlti«<i  assjso   ©sr^pti'  2fnl  tt    j  of   oh  sW      .'itfr 

.ijsm'xi'ilja 


\  ^, 
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S.    C.   EA^  and   CCUPAHY, 
ft  oorp'ikmtlon. 


V 


C.    If.    DOBBIHSi 


APPinAL  FROM 

tfUHirJIPAL  OC'.'KT, 

OF   CHICAGO. 


MR.   PH-BSSIDINC  JUSTIGIS  TAYLOR  delivered   the  opinion 
of  the   court. 

Appellant,  having  ^jronght  suit  in  replevin,  for 
a^one  S^spring  pedler-top  vagon",   the  trial  judge  (the 
eauae  being  tried  without   a  jury)    entered  judgment  in  favor 
of  the  appellee  and  ordered   that  a  writ  of  reterno  Imbendo 
laiue  for  the  return  of  the  property  to  the  appellee. 

A  firm  known  as  Zinnenaan  and  Cohen,  who  made 
and  sold  wagons,  purchased,  from  tine   to  time,   in   the  oourstt 
•f  quite  a  nualier  of  years,  general  wagon  stock,   that  is, 
parts V  from  appellant,  with  vhoai  they  had  an  open  account. 
The  parts  and  material   so  bought,    they  used  in  the   con* 
struotion  and  manufacture  of  wagons,  which  they   then  sold. 
On  March  26,   1916,   Zimmerman  and   Co)«en  executed,   and  deliver- 
ed to  appellant,  a  note  for  ^150,,  due  ^:ay  25,  1915,  with 
interest  at  1%i   and,   also  at  the  same  time  anc   to   secure 
the  note,  executed  and  delivered  n  chattel  mortgage  upon  the 
following  goods  and  chattels:      **Material  for  Two   (2) ,   three 
(3)    Spring  Pedlcr  Top  Wagons,  Wheels,   axlee,    springs,   lumber 
and  ether  material   in  the   course  of   construction,   located 
at  2343  W.   Taylor  St.* 


\ 


(  • 


ner^l  nl   Jn«c})biit  boa^ans    (\c^wt  «  iwoii;^iT»  ij»i-xj   rxniotf  squao 

.9f>XX»qqn  srli   oi   ^''''''''{oifli  '^^'-^   ^"  irtir^ei  larl^   *sco*J   »w33Jt 
f*o4K(  ojf*  ,a*tfcr    bnn  niaiwamrriX  ac  irwotni  nt-ii'X  A 

.iAiiOocn  a«qa  ri;  t>«^  'i^ifJ"  AOffr  r(il»;   ,  1  «*£!*> yq/*  wotl   ,a;fr£«q 
-ao-    •;';   nl   t)»»)i'  \;m**    ,i/^wo(f  on   l*i»iioiftfi   bK'3  tiitsii  »/ff 

wT»7ii*&   btiM   ,b*i'J09X'*  tMlfoO   bna  ni»tQi»»rmiJi    ,9X91   ,3S  /{oiniJ  itO 

.iJlv   ,CX«X   .es  x>hi:  ©t/A    ,  .OCIt^  t«l   *jon   «   tSnxiig'o,,qi*   oi   1>» 

winces   o/    rfut   mnti   »nu89   or(.t   ^ji  oaln    ,bnK    I'iiV   ia  ihOiaSnl 

%sU  xioqi/  •■^Kjiiioa  IttiiBiin   a  bBteviXob  bftit  b»*uc  ,      on  tirfi 

»»TiiJ    ,(S)   owt  lol   XAi-xa/JsM*      :«X«iJ^rtj£o   i»n«  aba^ig  jyiiwoXXot 

96Btul   ,«7>niTCfe   ,««;x-"   ,aX»»f{w  .anoftaV  qot  ^9Xbo"^i  a«Xaq-3    (e) 
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It  la   the  oontention  of   the  appellant  that   the 
tragen  in  question  ia  ohiefly  made  up,  if  net  entirely,  of 
the  material  nhioh  was   corered   by  the  ohattel  jsortgage. 
Cn  the  other  hand,   it  is  the  oontention  of  the  appellee 
that   the  evidence   does  not   ahon,   auf ficiently«   that   the 
material  mentioned  in  the   ohattel  mortgage  wae  used  in  the 
fflanufaoture  of  the  wagon  in  question.      The  evidenoe   on  the 
part  of  the  appellent  is  to   the  effect  that  the  wheela, 
springs,  axles,   spring  box,  fifth  wheel,   shaft  coupling, 
general   eastings,   ceiling,   single  tree  hooks,   drop  forgings, 
T«plate,  vere  all  furnished  by  appellant  and   covered  by  the 
ohattel  mortgage  in  question.      Cn  the  ether  hand,   the  evi* 
denoe  of  the  appellee  is   to  the   effect  that  ZioBaeraan  and 
Cohen  made   two  wagons,   one  of  whioh  was  sold  to   a  third 
party;    that  the  other,   the  one   in  question,  was  sold  by 
2ioBBerraan  and  c^ohen  to   the  appellee,   in  part  settlement 
of  an  aeoount  which  was  overdue;   and   that  the  material 
ia  it  was  not   that   covered  by  the   chattel  mortgage. 

Appellee,  a  pedler,  who   olaiiuid  to  be  a  wagon 
and  carriage  maker,  testified  that  »n  January  S,  1916,  he 
bought  the  wagon,  which  was  replevined,  from  Zinnerman  and 
Cohen;    that  up  to  the   time  Zimmerman  and  Cohen  went  out  of 
business,    ia  the  latter  part  of  January,   1916,  he  hnd  been 
doing  business  with  them,   selling  them  stock  and  material; 
that  they  owed  him  some  BK>ney  and   he  took  the  wagon  in  part 
settlement  of  the  account;    that  he  got  possession  of  the 
wagon  in  January,   1916;    that  he,   hiraeelf,   get  a  painter 
and  had  it  painted  and  had  a  pair  of  shafts  made,   and  had 
it  trimmed  up.     Zimmerman  testified  that,  in  the  wagon  in 
question,  he  did  not  use  any  of   the  material   that  he  got 
oa  credit  and  *gave  a   chattel  mortgage  for";    that  the  wagon 
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in  question  was  built  by  hia  for  appellee. 

There  is  some  evid  nee  ia  regard  to  a  settlement 
•f  part*  or  the  whole,   of    tlie  amount  due  on  the  note  of 
Maroh  26,  1915,  hut  it  is  too  Trngu*  to  be  ooneidered. 

The  oritioal  question  in  the   case  is  whether  the 
appellant  has  shown  by  a  preponderance  of  the  eridenoe  that 
the  material   that  went  into   the  wa^on  was  covered  by  the 
chattel  mortgage.     The  eyid<»ncc  of  Allan,  Leslie  and  Kadew, 
who   testified  for  the  impellent,   ie   to  the  effect,   as 
stated  above ,   that  the  material   in  the  va^on  was  covered 
^  the   chattel  mortgage.      On  the  ether  hand,   Zimiaerman, 
who  was   the  maker  of   the  wagon,   testified,  positively  that 
the  material  mentioned  ia  the   chattel  mortgage  was  not  used 
in  the  manufacture  of  the  wagon  in  question.     The  trial 
judge,  who  saw  the  witnesses  and  heard   the  evidence,   evi« 
dently  oonoluded   that   the  appellant  had  failed   to   prove 
that   the  materials  which  went  into  the   construction  of   the 
wagon  which  was  replevined,   were  the  materials   covered  by 
the  mortgage,  and,  as  that   conclusion  is  not  manifestly 
against  the  weight  of  the  evidence,  we  do  not  feel   Justi- 
fied in  overruling  it.      In  view  of   the  foregoing  it  becomes 
unnecessary  for   this    court  to    consider   the  ether  question 
whether  or  not   the  chattel  taortgage  was  invalid. 

binding  no  error  in  the   record,   the  judgment  is 
affirmed. 
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MR.  PRESIDINgr  JUSTIOK  TAYLOK  delirered  the  opinion  of 
the  oourt* 

Appellee  recoyered  judgment  againet  appellant 
in  the  sum  of  $100.,  for  medical  and  surgical  serTices 
rendered  the  wife  of  appellant.   Although  it  is  conced- 
ed, on  this  appeal,  by  appellant,  that  appellee  was  en- 
titled to  cozae  compeneation  for  Ivie  serTlcrB,  it  is  claio- 
•d  that  he  wae  not  entitled  to  reoorer  more  than  025;  and 
that,  therefore,  the  judgaent  of  $100.,  in   exceeeive. 

The  facts  are,  that  on  l^ebruary  24,  1914,  the 
wife  of  appellant  was  attacked,  while  in  her  home,  hy  a 
defective  or  insane  man,  who  out  her  throat  with  a  butcher 
knife  and  left  her  lying  bleeding  to  death.   About  1:15  P.K., 
she  was  found,  unconacious,  by  her  husband,  and  appellee 
was  called.   He  made  a  hurried  examination  and  had  her  put 
in  an  ambulance  and  reraovcd  to  ^^t.  Joseph's  Hospital*   The 
eut  extended  practically  frora  one  angle  of  the  Jaw  to  the 
other  •>  straight  through.   The  trachea  was  serered  complete- 
ly; the  hyoid  muscles  were  severed;  the  external  jugular 
vein  was  severed;  likewine,  the  fascia  and  trachea  between 
the  larynx  and  hyold  bone. 
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The  evidf^nce  ahovs  that  appellee,  with  the 
aseietanoe  of  Dt,  Puckman,   together  with  two  internes, 
performed  an  operation,    cleansing  the  wound  and  sewing 
together  the  Tarious  structures  thrcugtiout  the  f\ill 
length  of  the  oat*     The  operation  was  performed  at  the 
instigation  of  appellant.      Appellee  was  at  work  on  the 
operation  for  about  forty-five  minutes,   in  which  time 
the  operation  was  completed.     Yiye  minutes   thereafter 
the  patient  died* 

Three  pliysioians   testified   that  #100.,  was  a 
Tery  reasonable  charge  for  the  services;   whereas,  a 
fourth,    called  by   the   defendant,    said  that  |25* ,  would 
be  reasonable* 

The  evidence  shows  that   the  operation  which 
appellee  was  called  upon  to  perform,   required  a  degree 
of  skill   that  is  not  possessed  by  the  regular  physician 
or  surgeon.      Appellee,   at    the   request  of   the  appellant, 
undertook  to   save  the  life  of  his  wife,  and,  we  may  as* 
eume,  used  all    the  skill  he  pocBe8(>ed  for  that  purpose. 
It  is  difficult,  of  course,   to  appraise  such  services, 
but,    considering  all   th<^    circumetanoes,   and   bearing   in 
mind  the   testimony  of    the   experts,   we  are  of   the  opinion 
that  the  Judgment   is  not  excessive. 

Finding  ne  error  in  the  record,   the  judgment 
is  afflmed. 

AJTIfilCSS. 
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KR.  JUSTICR  0* CONNOR  d«liYer«d  the  opinion  of 


the  court. 


Joseph  Parlak  brought  suit  against  the  Aexinotor 
Company  to  reoovfir  (ian)agf>8  for  the  lose  of  hio  right  eye 
ae  n  result  of  an  injury  rpcpired  while  in  the  employ  of 
the  defendant.  At  the  olose  of  the  plaintiff *e  case  the 
court,  on  motion  of  the  defendant,  directed  a  verdict  in 
its  favor. 

The  declaration  on  which  th*"   case  went  to   trial 
consisted  of  eight  counts.      The  first   count  alleged  that 
defendant  was   engaged   in   the  iria n\Af acture   of  various  arti- 
cles of  steel,    iron  and  netals;    that   plaintiff  was   in  its 
employ  as  a  laborer  engaged  in  chipping  rough  and  uneven 
particles  of  iron  and   sand   from  iron  oastings;    that   in  do- 
ing  the  «ork  the   casting  was  laid  on  a   table;    that   it  was 
the  defendant* 8   duty    to   keep  and  maintain  the  table   in  a 
reasonably  safe   condition,   but   that  it  negligently  allowed 
and  permitted   the  tabl e*' tobe corae  in  a  loose,    unsteady,   e>ial^ 
and  defective   condition,"   by  means  of  which  plaintiff  in  the 
performance  of  hie  work  was    compelled  to   place  his   face 
closer  to   tlie   castings,   and  as   a  consequence,   a  particle 
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of   Iron  or  chip  o truck  plaintiff  in  the  right  ey«. 

The  ••oond   count  v&e   sulaatantially  th^:    Esjao, 
except  it  further  alleged  that  plaintiff  wae  afraid  that 
injury  would  r(»eult  to  hia  fron  the   condition  of  Uie  table, 
unless  it  vac  made  safe;    that  he   informed  hie  ▼! ce*prinoipal 
of  the  defective   condition*  irtio  promised  to  repair  the  table 
and  requested  plaintiff  to   eontinua  at  his  work;    that  rely- 
ing on  the  promise  plaintiff  continued  to  work*  but  defend- 
ant did  not  repair  the  table  and  that  before  a  reasonable 
tine  had  elapsed  plaintiff  was  injured. 

In  another   count  th<^r«»  was  a  further  allegation 
that  by  r-^son  cf   the  defective   ojndition  ©f   the  table 
plaintiff  wan  unal'le   to    oause  the  partioleo  of  iron  chipped 
from  the  testings   to   fly  away  from  him  as  he  would  have 
been  able  to  do   if  the  table  had  been  firm  and  not  shalcy. 

The  fourth  and  fifth  counts   charged  that   the 
defective   condition  of   the  table  rendered  the  place  in 
which  plaintiff  did  his  work  dangerous  and  unsafe,  and 
that  it  was  practicable  for  defendant  to  have  protected 
plaintiff  from  the  injiiry  and  from  the  dangerous  place. 

The  evidi^nce  dieeaoeed  that  plaintiff  wss  about 
forty  years  old  at   the   time  of    the  injury;    that  he  had 
about     fifteen  years  experience  as  a  chipper,  having 
worked  about  seven  years  for  another  ecmpany  and  about 
eight  years  for  the  defendant;   but   that  his  work  had  not 
always  been   continuous.      The  table  on  which  plaintiff 
worked  at   the   time  of  the  accident  was   two  or   three  feet 
wide  and  four  or   five  feet  long,   and  between  three  and  four 
ftet  high,-   the  height  of  an  ordinary  table.      It  was  made  of 
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vea4  and  supported  by  four  vooden  legs.     The  loethod  of 
Chipping  was   to   place   the  iron   casting  on  the    table,   take 
an  ordinary  chisel   in  one  hand  and  a  hazamar  in  the  other 
and  hy  striking  ths  chisel  with  the  hanmcr.   the  rough 
parts  of  the  casting  would  hs   chipped  off.      It  was  the 
custoa  for  the   ehippers  when  at  work  to  wMur  goggles  to 
protect  their  eyes,  and  it  was   the   rule  of  the  defendant 
that  no  one  he  permitted  to  work  without  goggles.     There 
was  a  storeroom  at   the  factory  where  the  men  were  supplied 
with  goggles.     The  e-ridence  further  tends  to  show  that  the 
table  at  which  plaintiff  was  working  at   the  time  was   "wabbly* 
or  unsteady-  -   ehaky,  and  had  been  in  this   condition  for 
fiu>re   than  a  week  before  the  accident.     Plaintiff  testified 
that  he  had  been  working  on  the  table  for  three  weeks,   and 
that  it  began  te   wabble   the  Booond  week  and  was  very  un* 
steady  for   three  days  before  he  was  injured.      It  appears 
that  when  plaintiff  would    strike  Ute  chisel  with  the  hajEuaer 
the  table  would  sway  from  hia  abeut  an  inch  and   then  coae 
back.      There  is  a^o   evidence    th4t   ifwabbled?  but  it   is  not 
very  clear  just  what  was  meant  by  this.     Plaintiff  further 
testified  he  colled  the  attention  of   the  foreman  or  straw 
boss   to    the   condition  of   the   table,   and   stated  he  was  afraid 
he  would  be  injured,  unless  the  table  was  nade  steady  and 
firm;    that  on   the   day  of    the  accident  he  again  spoke  of  the 
■atter  and  stated  that  UTiless   the  table  was  fixed  he  would 
quit  his  work  and   started  to   leave  the  factory;    that   there* 
upon  the  forenan  requested  plaintiff  to   continue  his  work 
saying  he  would  have  the  table  repaired  at  once;    that  he 
had  broken  his  goggles   that  day  and  went   to   the   etorerooa 
for  another  pair,  but  was  advised  that  there  were   no   goggles 
t«  be  had  and   none   could  be   obtained  until    the  next   day; 
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mil    *>»;J    'orfa   o*   acasi   tojt.v  rul  ir-i'n<»oiv5!    nrlT      .niXggos  I'f.tlw 

b«l*25«?»t   "'Ti.trfJtaX^      .^n-sbiooxt   f*f'.:    a'xfl'ii^d'  atsww  »  FiMit   ©icmk 

•«<:o  nttrtj    jna  rioiii  na  *ooefr  laxii  tiotl  ^^wvi  iiSuov  9tfJK3   ^rli 

Tir.iiisi    IlinlMli      .BiviJ    Y«'   <^rt«'.«^'  Btiw  ^jsrlv  iRi.<t  'X4B»i9  ^ItT 
wtri^B   -.  0  nAcwTot  nrt*    to  nn^noli'^  '^dt   bnllsio   biI  b':*i.1ii9»t 

Unis  XO'*'**'-   •i'«»  ^«*^  f£it.fl*    -rf^   Q;ift  Xrl<   ,  boTttJ  t*"J  t  »<r   Uluov  «ff 

»i*j  ':o  95!?)tj»  ttifrii  9'   tfT«hJ:ot>i3   ^rfi    'to  xob  nri.t  n©  ;*«K*    ;iK'sjt1t 

LXuew   M  b«xll  4iiv  eXtf^^  9tU    tt^nlr^is  satii  ii^imtvt  itaa  teicram 

fiaomS-tOJB    9iU    4J    >R9ir    b£(0    X?Bii>    ^Mjfi    'i^XS^tfJ^    «Xif   /TVSiOld    b«c{ 


ir      irt     r>T«%«r    fn 


thftt  he  vaa  roqueated  to  go  back  to  work  and  promised 
h«  would  be  furoished  with  another  pair  the  next  day, 
and  about  twenty  ainutes   thereafter  the  piece  of  iron 
from  the  eaeting  on  whioh  he  wea  working  struok  hia  in 
the  right  eye;    that  he  went  to  a  doctor,  had  the  eye 
dressed  and  in  about  an  hour  returned  and  viorked  the 
rest  of  the  afternoon;    that  shortly  afterwards  on  ao- 
oount  of  the  injury  it  was  aeoessary  to  r^sove  the  eye. 
There  was  ether  teetiiaony   that  tended  to    show  that  at 
the  time  there  was  a  great   d^^il  of  dust  in  the  room 
where   plaintiff  «ms  working,   tending  to   show   that   there 
was  inaxiffioient  light.     Plaintiff  furth^'r  testified  that 
oa  account  of  the  unsteady  condition  of  the  table  he  was 
unable   to  control   the  direction  in  which  the  chips  would 
fly  when  released  from  the  casting.     The  general  manager 
•f  the  defendant  company  was   caJtled  as  a  witness  on  behalf 
of   the   plaintiff  and  t(^f«tified  among  other   things   that  the 
only  danger  in  the  chipping  work  is   that  a  particle  of  cietal 
Bight  fly  in  the  iaan*e  eye,  but   if  a  particle  should  strike 
the  face  there  would  be  no  serious  injury,  nothing  but  a 
sear. 

Plaintiff  oontendB  that  the  court  should  not  have 
directed  the  verdict,   for   the   reason  that  where  a   eervant 
oontinues  to   work,  relying  upon  the  master's  promise  to  re» 
pair,    the  assximption  of  risk  by  the  servant  is   suspended 
fer  a  reasonable  time  within  whioh  to  make  the  repairs;   and 
that   in  the   instant   easa,  as  plaintiff  was   injured  before 
the  lapse  of  a  reasonable  time  within  which  to  make  the 
repairs  promised,    the  only  question  that   rwnained  was  whether 
the  danger  was  so  obvious  that   the  plaintiff  in  continuing 


,\pti  jrs>T   »rt^   liR^   io»'jv<im  ./.'iv»  l'r>r*'«Jlfi,\ wl   c*v,f    bicow  on' 
■  „-^    ■»  r*    f.Af   ,10^'?. 5;.;   c  aj    ^n«tf  ml  j^wU    ;»Y©  .•'Wj^'t  r»/i* 

lis-..'  -'»(    ♦ic'r.*    Mii^r  T-c  /JOiJijbaoe^   \,i**i<: .t ofijj  !»;^;f.  *^^o   .trtiijouoo  rro 

"XJ9f?s>-'  rro   a^ottJiv   '-.  .-^jB  l^r^Cf.*^.t••    y*iv  ■r^r;.'?c;?.v3c    J' at:?  limit's  is  nrCJ-  lo 
9rt:    j>i(i\*    9',nt-".:    -3:i;o   gnou*i   h'il'lli  i-'-t  tti..  lliitt-l/^Iq   r»rfi    lo 

'■•    ::.'t:    ■^jtL.-^'^a    ,v;-:iftn-'    a:.-oj;T:}Si«    on  oif   i'S.vo^^   '!?'T>'rfiJ-   ©oal;   «»/ii 
bi»£m»q'«t.3   r?x    «««'/':♦»!      'iS    v;o    ;iTii   "O  ens  itqc-i  ««a  nc(i    ,XiM(i. 
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hle  work  was  guilty  of   aontributory  negligence,   and   that 
thlB  was  a  question  of  fact  for   the   Jury.      In  oupport  of 
this   contention  the    cases  of   -Vheel cr  t._  Chi cago  S^  We..f  rn 
Indiana  H.   ft.    Co.  .  267   111.    3C6;        Illinois  i-.teel   Co.   t. 
Sohymanowski.   162   111.   447;    Springfield  Boi^ler  ^  UfR,    Oe. . 
T.   Jr^arkB .   222   111.   355  are  cited.      We   think   thesa   cases 
are  not  applicable   to    the  facts   in   the   cane  at  har,  but 
that   it   is   controlled  by   the  law  as   stated   in  the   case  of 
Webster  Ilffi.^  Go.   t,.„  Wiabett.   205   ill.   273.      In   that   case 
the  declaration  alleged   that   the   dofer.dant  negligently 
furnished  plaintiff  with  an  old,    insufficient,  unsafe  and 
dangerous   tool  with  which  to  work;    that  defendant  w«b  noti* 
fled  of   such  condition  and   thereupon  promised  to   repair  it 
and  induced  plaintiff  to   continue  its  use.     Thseyldcnce 
there   showed   that  plaintiff  at   the   tine  mis  at  work  as  a 
blacksmith  in  the   defendant's   shop,   working  as  a  helper 
and  was  using  what  was  known  as  a  "backing  liaramer***    the 
face  of  which  was  soaewhat  chipped;    that  a  few  days  before 
the  accident  the  haomer  was   shown  to   the  defendant's   fore* 
man  by   the  plaintiff  and   complsU.nt  made   that  the  hazamer  was 
out  of   repair;    that  on  the  day  of  the  accident  plaintiff 
again  took   the  matter  up  with  the  foreman,  asking  that   the 
hammer  be  repaired,   and   the  foreman  told  plaintiff  to  go 
ahead  and  use  it  and  he  would  have  it  fixed  and   requested 
plaintiff  not    to   stop  the  Job,   as  the   defendant  was   in  a 
hurry.     Plaintiff   then  continued  his  work  and  was  shortly 
afterwards  injured  by  a  flying  particle  of  steel  from  the 
kaamer.      The  court   there  held  there  was  no  liability.      In 
that   case  it  was   shown   that   plaintiff  had  a  long  experience 
in  handling  hainraers  such  a«   the  one  he  was   using  when  in* 
Jured.      The  plaintiff   there   contended  that  he  did  not  assurae 


to   ;Toqqi/j  fri      •T**'l   ^^   '^' ->'i   ion'i  lo  nv'<i.<M«ui>  «  rejiiw  aitii 

9»e.«o    <»4<»aJ    sLnL'.i   or       .b:fiO   r^-x**  C6t    .Xii    SSJ>:    ,a}»tja<-I  ^.T 

lo  onfti'    «-'(.+   ^•i    t«»J«.te   9a,  v»«I  oiii   y.^-   S>?»XIox;trroo   «5J:   Ji  *aiU 
B»iir    JiXiii    .11      .CVS    .  ra    <-:'-S   .v*.'-f>aniK   »y    »op    .r.lK  iffjKcfqW 

Lai.  'i1ji»»fXi/   ,  J-.-i^ioil^woni    ,J)io  nn  rf:f  jcw  lli*rstija/«   fcorfajtirxijl 
•lion   iep  i-TflJM'^^twb  ^or^it    ;x'i[aw  oJ  j<i.ii<ir  ilt  ia   loot   ai.!ot«»a«'«*' 

»t>a9'atrr>tdi:      .*-Jk  Hit  ?»iinid"-"fOo    o;J  ItiiniBlc   a^cuIsnX   tois« 

MijfiXAl*:   ih'*i>loi'R  'viiJ    iQ  i^jsb  fliU  no  ^t^wC*    ;'xljRCi'>-i   lo  Ji/o 

03   -j.'    ;ti^rti£jn    fcl3i   r;Tri-*^'iOl   r-t.fJ-   has   ^J^'!ttnc!^*i  f*d  t»atmd 

fe^.t(i«u{>»t   Unr   bftxt"^    ti.   ovr>{  blifO'v  »rf  bnc,   ji  •»sa  Iota  ba^tUt 

e  nt  •m<it  ii\mtjr»ynb  ari?  ar.   ,do^  ©rf;*  iio^^/s  o^   Son  JJltttlaXq. 

•rU   «o^l   X»f»Js  lo  sroijTsq  ^rrixi^'i  'J  V^  b^'xutnl  sbixvitittR 

ttl      ,xSilld3iil  nft   B<TV  0kmAi    j£mti  «rxftiii    Ituoo  tuci^i      .iniamAd: 

oofl»ii»qx«  ^oi  A  hMi  tlitnlMlq   :*^Affi  nvroila  ••«  ^Jt  <ia«o  tmti 

mM  1        .' '  .1 
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the  risk  from  the  def«otivc  Iriazaaer,    for  the  reason  th&t 
the  defendant's  foreman  promlseil   to   repair  it.      The   court 
held  that   tho  assimption  of  risk  was  not   suspended  by   the 
promise   to   repair,  as   that  rule  did  not  apply  to  a   ai&iple 
impleraent  or  inBtrument.      It   ie   th«rf»   said   (p,277):      "The 
general   rule  is,   that  when  thf'  master,   on  being  notified 
by   th**   Bervant  of  defects  which  render  the  service  he     Is 
engaged  to  perform  more  hazardous,    expressly  promises   to   make 
the  needed  repairs,    the  servant  siay    continue   in  the  employ* 
ment  a   rpasoneblp  time   to  permit   the  performance  of  the 
promise  wit^iout  being  guilty  of  negligence,  and   if  any  in- 
jury resultB   thrrffrom  he  may  recover,   unlepr   he  should 
continue  in   the  employment  i^«n  the  danger  is   so   imminent 
that  no  prudent  man  would  undertake   to  perform  the  ser* 
vice.      The  premise  of  the  toaster  in  such  oastt  relieves   the 
servant   from  the   oiiargft  of  negligence  by  continuing  in  the 
service.   *  *  ♦     But  the  rule  which  exempts  an  employee  from 
assuming   the  risk  where  a  promise  to   repair  is  made  is  de* 
signed  for  the  benefit  of   those   engaged  in  v^ork  where  na- 
ohinery  and  materials  are  used  of  idiich  the   employe*  has 
little  knowledge,  but  it  does  not  apply  to  ordinary  labor, 
which  only  requires   the   use  of   implements  with  which  the 
employee  is   entirely  familiar."     To   the   eame  effect  are 
Ki st ner  v.    y^erican  steel  ToundrieB.   333   111.   35  and 
Running  iJysteM  v.   La  Points,  212   111.   274,      In  the   Instant 
oas«   the  table  and   tools  which  plaintiff  was  using  at   the 
tin*  of  the   injury  were  of   the  most  simple  construction, 
easily  understood,   and  with  which  plaintiff  was   entirely 
familiar.      We  are   th  refore   constrained   to  hold   that  plain* 
tiff  assumed  the  risk* 


«i£t"      :{rv<;,^j)    hijso  •►'i?<ftj    ai  J-I      .*«»i«cut,t.-iflJt  to   Ui»it>K% tqm.1 

•ni   \yi«    li   vi',  -    ,9r)it»?)lX-»on   to  Y'^J^'i^f^  Sni-o<^  ^xfoc/Ji^/  eainotq 
Jni'nirvil   oa   3i  tas«'*'^   '"--^  iW:l.^   tnofj^ioXfixuf)  ^^i  ni  auniitia^ 

tirij   nJ.  anixiitijunc    it<f  ojfts.iiXj^an  lo   or^ni-wlo   «i',i-  noil   Jaf^rifta 

,to.:'aX  t^nniiio    oj  x^'i''^   ^  <*"  Bsoiv   ii    iifcf   »9Sfco.[vroni  oXJ'ilX 

ei5  io***!':-*   r»fi.i»n      /ij-   0?     ".irtXXx'Jta?  ^X-i'iitfrj?*    Ti   93i^roX(T»;i«» 

.ire  <iZ   ,111  f.r.n   .  ^'X^:>^llO^   I-v»>  ;.  T>iT:'»tK,*    .y  a'?n.ty.'t?i 

fttA^r^ni   -Mii  Bl     .>V:j  ,XXI  Sf^.  .jf:»j(>r?  i  t<^\  ,,v  Mi^p:  ^^ipianui) 

•i<.r    ir.  ^iii/   nrr  'ilX^jilfiXq  dchfr  aXoeS    fccn   -jXefn*  1^  ct'^    9il4U> 

^X—»iJB9   s»*  lllinij«Xq  rf£)i/fw  lU txr  br.-i   ,booi8T»!»«A/  yXiftM 
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Plaintlff  next   contends   tliat   the  fourth  and  -^ 

fifth  counts  of  hie  declaration  charged  a  Tiolation  of  J^J 

the  Health*   Safety  and   CJomfort  Act,   in  force   July  1,  19X<^ 
(Chap.   48.  n.   S.    ).      Ceotlon  1  of  the  aet   prorides   that 
all   tablen   in  any  factory,  mercantile   eetablirhra«nt,  mill 
or  workshop  shall  be  so   located  vhorerer  possible  as  not 
to  be  dangerous   to  employee,   or   shall  be  prop«rly  enclosed, 
fenced  or  ot-herwise  protected.      All   dangerous  places  in  or 
about  mercantile  establishisent,    factories,  laills  or  work- 
shops,   near  to  nrhl  ch  arQr  employe  is  obliged  to  pass  or  to 
be  employed,    shall,  when  practicable,  be  properly  enclosed, 
fenced  or  otherwise  guarded.      And   it  is   argued   that  where 
a  Tiolation  of   the  statute   is  shown  the   defenses  of  assumed 
risk  and   contributory  negligence  are  not  available;    that 
the  fourth  and  fifth  counts  of   the  declaration  charged  that 
the  place   in  which  plaintiff  worked  was  dangerous,  and  that 
it  was  practicable  to   have  made  it   safe;    that    the  evidence 
•hovod   that    the  work  could  have  been  rendered  safe  by  the 
defendant* 8   supplying  plaintiff  with  goggles,   and    that   the 
absence  of  goggles  was   the  direct  cause  of  the   injury.      On 
the  other  hand   the   defendant  contends   that    there  is  no    count 
in  the  declaration  that   charges  a  violation  of   the  aet  ia 
question. 

The  fourth   oount  avwrred,    inter  alia,    that   it 
was   the  duty  of   the  defendant   to  maintain  the   table   then 
being  used  by   the  plaintiff   in  a  reasonably  safe  condi* 
tion,    and   that   the   defendant  negligently  failed   in  this 
respect  and  permitted   the   table   to   become   shaky,    "by  reason 
whereof  the  said  table   or  bench  was  a   dangerous  place  near 
which  plaintiff  was  obliged  to  be  employed;   *   »  »     that   the 


^o  n-  i-*;<I«lv  .45   i>»^xf<rio   rsoijittiiilo-'o  Miii  Tto   ,iinuoo  iLi^lt 

Qi9I   .1  x-Tw^   •►J)':  of   ui    ,.tr/.   ^fotmof;   Wis  ^iota:'.   .iDXnnH  «rfi 

i«  «    a«»biTO"ci     '^0   ^nj   >o  X  nol*ro«T      .(    .'d  ,.:   ,8J^   «qjjflO) 

^•on   -a*  •Icfx^wnq  T«)Y0t'rfw  fr-^^AOoI    ^r«  ocf  IXwJid  qoxfoaJiow  ao 

•ofiow  ■»c   aitim  ,  3» ire 0. ■'•:•<«'!    ,  .^n'?a'i{»jiX£fA*a»  PiJ:;tni?fti«m  ,i-*j«(if« 

,t>c»i»f,I-'»:tn   yiLitGts'iq   <v(f   .•Xif^ai*&«nQ  tt9«1vr  ,XXju{a    , fcr^x*-^ Iqn»  i»rf 
'>•!•.'<»  ^BriJ    6«*i^i:    -,'X  Ji    L.reA      .bsi^ts^as  ^r.iYtrrsiiJO  "xo  to»on»1f 

i (I'i;    ;9Xefr.X]iiVF   .^<a«  »ttt    icft  jiiX>iO«  xtotisdltSaoo   bit/^  ::f9ii 

)B/if   Itn."   ,«i;<«»^/i^o   a«»?  heiliow  I'li^trii^Xti  rfoXrfw  rti   »oaXq:  »ii* 

•ci   zd  ft^Aa  fcft^•»^ft^^  nniif  ftv^^rf  i;Xttao   ^('tov  ©rfi    ^j/ictf   Sawoi-fa 

Rl   fv:'.    MlJ   ':o  ni..tnXciiT  c  ^9'^-tJ*do   iAdi  Koi^mL*'Xoj)b  o'iJ  nl 

Si    iMXii    ,/iX/^jB  7^i^X    ,b9itt»vy   inc/co    iiiii/Ol   »tiT 
aoxl^    sXtfAi    9rfa   nX.%>aXAr\   9-}   .7^Ji^^r»l»b  oxl;>^   lo  x^i/6  AiU   •«» 

ax.tr  f:i   :-^Xi«1  x^n.:>2ji  ^:>«n  .^nAhndlob  wis  istAi   boA   ,noii 

•  fi*    */iHt       «    *    «     • 


said  place  was  &  darigeroua  plaoe  as  aforesaid  in   that 
by  r«aBon  of   the  aforesaid  *   *  ♦  defeetire   oondition  of 
the  aforesaid   table  or  bench,    the  plaintiff  was   compelled 
to  and  did  perfona  the  duties  of  hie  said  employment  in 
suoh  manner  as   to   place  hi  a  faee  in  closer  proximity  vith 
flying  parti oleB  of  iion  and  sand   chipped  froia  castings 
"by   the  plaintiff;    *  *   »   that   it  was  practicable  for   defend* 
ant   to  hare  protected  the   plaintiff  frt>m  injury  frosi  such 
dangerous   place  in   that   if    the  defendant  had  exercised 
ordinary  care  to   prevent  the  *  *  *  table  »  ♦  *  from  be- 
coming in  a  *    *  ♦  defective   conditien«    the  said   condition 
and  dangerous  place  aforesaid  would  not  have  exieted.* 
The  fifth  count  ic   substantially  the  saiae. 

It  is  obvious   that  the   allegation  that   the  place 
was  unsafe  is  limited   to    thp   charge   that  the  table  was 
defective;   and  while   it   is  elementary  that   it  is  not  nee* 
eesary  to  plead  a  public  aet,   yet   it  must  appear  from  the 
allegations   that   the  action  is  based  on  a  violation  of   the 
statute.      We   think  it   clear   that   the  a21ef.ation8   did  not 
altoge  a  violation  of  the  act  in  question.      In  the  argument 
at  the  bar,    oouncsel   for  plaintiff  expressly  stated   that 
the  only  violation  of   the  act  relied  upon  was  the  failure 
of  the  defendant   to   furnish  goggles.      There  is  no   allega- 
tion thatwoula    in  any  way  infom  the  defendant   that    this 
contention  was   to   be  made. 

The  Judgment  of   the   Superior  Court  of   Cook  County 
is  affirmed. 

AJTl'MJSD, 


«1  *ft»<a\oi<^»*»   t'iim   sill  "io  *j9idiib  hdj  pfio'tmsq   bifc  bna   o,t 
•iMT*!*;}  tot   »i<<;tt.lia»5'xq   a/t*  ji    ftuii   *   *   ^    ;1ti-,fff,ijais   »Jii    'iJ 

aoitiJbnc-'    biaa  •rt^   .ao/^ibrror  •rvi.tt:  ^l-sfc  «   f^   *  «  rri  j-jnlmoo 

»^aX4  *.'vi    t.<ii(i   nc itjEE^t? I Ii»    •>xi.i   i mVJ   ajL'Jivif©  eiX  j-I 
-o«it   Jon   ai  ii   J<  -i^  XijwnoawX's   :>!    +X   -sXirfw  bn«   jftviJ-s^slob 

tor.   lib   un^i  *s,,3i££i»  t»rvJ    >:'.i';.t   •«:«,<»  lo  ./i  jfnJLrfJ   fi>r      ,«).t«J'«J'a 
tr-i^-iuyiM  -^d^  fli      .noi^'i'.A/f*  ifX   tan  inii  lo  ncUiiXoir  «  »jt«sfla 

•JTuXi*!    ot*.j    9a-    noqis  bt>li»t   iOM    »iii   "5:0  noi.tJsXoxT  \ltio  mii 
"g^alif^   on   ?i   ^'tjrfT      .'s^Xri'iOS  rfnXf^'Xiu'i   o^   iaaaao'iy^b  mii   lo 
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2  09  I.A.^ 

MR.  JUSTIcr^  0«COimOR  delivered  the  opinion  of 
the   oourt. 

George  J.   Kappee  brought  suit  against  K.  a. 
Bacon  to  reoover  ^216.60  oloiiaed  as   coBsaiBSione.      The 
oase  was  tried  before  the  coiirt  and  iurji   there  was  a 
Terdiot  in  favor  of  plaintiff  for  the   aaount  of  hie 
olaim  on  which  jud^soent  waa  entered. 

The   record  diBcloees  that  plaintiff  was  a  real 
estate  broker,  and   in  the  spring  of  1914   inquiry  was  aade 
of  him  by  a  prospeotive  purchaser  who  wished   to  buy  a 
piece  of  real   estate  on  the  north  side.     Plaintiff  did 
not   then  have  for  sale   the   kind  of  lot  desired,   but 
stated  he  would   endeaTor   to   find   such  property.      After* 
wards  plaintiff,    through  a  representatiTe ,    called  on 
the  df»fendant  in  r'»ff»renoe   to  a  vacant  lot  owned  by  him. 
This  lot  was  afterwards  suboitted  by   the  plaintiff  to 
the  prospective  purchaser  and  negotiations  were  carried 
on  from  April  until  June  or  July  following.     NotMng 
further  appears  to  have  been  done  by  the   plaintiff,  and 
in  the  latter  part  of  ijeptember  the  prospective  purchaser 
took  the  matter  up  direct  with  the  owner,    the   defendant. 
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and  purohABed  the  property.     After  the  deal  was   olosed, 
plaintiff  learned  of   the   sale  anu   demanded  his   oomzaioEions 
frora  the   d-sfendant,   which  were  refused. 

There  is  a   confliot  in  the  evidence  as   to  what 
took  plaoe  at  the   tixae   the  representative  of  the  plaintiff 
called  on  the   defendant  in  April,   1914.      Plaintiff's   re- 
presentative testified  that  h«   called  on  the  defendant 
and  inquired  oonoerning  the  lot;  that   the  defendant  stated 
that  he  would  sell   thn   property  for  ^12C  a  front  foot; 
that   the  defniidant  then   said  plaintiff  oould  list   the 
property  for  sale;    that  he  then  informed   the  dnfendant 
that  he  was   in  the   employ  of  plsiitiff  and    that  plaintiff 
had  a  prospective  purchaser  for  the  property;    that    the 
witness  naaed   the  prospective  purchaser   to  defendant  and 
wrote  down  a  asiaorandum  of  the  defendant's   terae  and  a 
description  of    tlie  property. 

Defendant  testified   that   he  did  not  authoriaa 
plaintiff  to   list   the  property  for   sale;    that  he   told 
the  representative  that  he  had  bought  the  lot   to   pro« 
■teot  his  residence  whicn  was  adjoining  and  not   as  an 
investment;    that  he   told  plaintiff's  representative,   "if 
ycu  bring  me  a  man  that  will  pay  se  all   that   1  have  put 
into  it,  nlL  expenses  and   everything,  and  net  me,  with 
six  per  cent  interest,  bring  hioi  along;"   tliat  he  also 
stated  the   property    cont  him  $12C  a  front  foot. 

The  evidence  further  tended  to  show  that  a 
"listing  card"  was  made  out  by  plaintiff  showing  certain 
infoz^mation  about   the  sale  of  the   lot,    the   price  being 
stated  thereon  at  ^1?C  a  front  foot;    th4tthe  property 

immediately  submitted  by  plaintiff  to    the  prospective 
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purohaB«r  and  negotiations  oonduoted  oontinueusly  until 
June  or  July  following,  at  whioh  tiaie  plaintiff  testi* 
fl«d  the  proepectiTe  purohaser  told  hla  he  would  drop 
the  natter. 

The  witness  MoSabe,  who  was  president  of  a 
north  side  bank  and  who  represented  his  sifter,  the  pur* 
ohaser*  trustified  that  the  property  was  cubioitted  to  hia 
by  plaintiff  at  $12C  a  front  foot;  that  negotiations 
were  carried  on  between  hiiaaelf  and  plaintiff;  that  the 
Bmtter  dragged  along*  and  afterwards  in  September  he 
eallad  up  the  defendant,  laade  an  appointment  with  hlra, 
and  the  deal  was  oonsuccaated,  the  purohaae  price  being 
#120  a  front  foot,  with  taxes,  as&esQinents  and  interest 
thereon;  that  during  these  negotiations  no  mention  vat 
aade  that  the  property  had  been  subiaitted  by  plaintiff; 
that  the  witness  did  not  mention  the  broker  as  he  did 
not  want  to  haye  a  ccjoraiBsion  injected  into  the  selling 
price,  as  he  thought  any  ooBnaissions  should  be  paid  by 
the  defendant* 

Defendant  contends  that  the  yerdiot  and  Judg* 
aent  are  not  sustained  by  the  eridenoe,  in  that  it  does 
not  show  that  plaintiff  was  employed  aa  a  broker  by  the 
defendant,  but  on  the  contrary,  it  shows  that  plaintiff 
was  the  purchaser* e  agent;  that  the  evidence  fails  to 
establish  that  plaintiff  wae  the  procuring  cause  of  the 
sale;  that  the  eridenoe  shows  that  plaintiff  had  abandon* 
ed  negotiations  with  the  purchaser  and  afterwards  the 
•ale  was  nade  by  the  defendant  himself.  After  a  careful 
ooneiaeration  of  the  record,  we  think  the  evidence  was 
sufficient  to  warrant  the  subaission  of  th«»8e  question* 
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to  the  jury. 

The  defsadant  aloo    contend*   that    there  wns  no 
Bufficlent  legal    proof  of  the  yalue   of  the  aerrloes  for 
whioh  plaintiff  olaima   coimieeions.     Plaintiff  testified 
that  he  vai»  ^^  real   ettfite  b2  0kt;r  and  h^d   been  engaged  in 
that  bwftlEete.  for  about  elrrea  «r  tvelva  years,  a«i   ti-i&t 
the  ui^ual,  rtaeonable  and   au£toa;&ry  hroicer's  feft  in  Jhi* 
eago  for  «lmilar  traneacticna  vas  fiTe  per  sent  of  the 
purchae«  prlocf.      'Xhi&  t,>6timdny  «a»  in  nc  way  contradloted, 
and  in  thes«  circicce: tanees »  ««  tlcdn:^  it  vhs  aufflcient. 

The  defendant  further  contends  thAt  plaintiff's 
statement  of   olaia  fails   to   state  a  cause  of  action.     This 
vas  an  aotion  of  the  foiirth   cla&s.  and  the  Supreme  Court 
has  repeatedly  held  that  no   formal  written  pleadings  are 
required  in  the  Liunioipal   Court;    that   the   atatement  of 
claim  is  not   the  Baa«  as  a  declaration  at   oomraon  law;    that 
it  is  sufficient   if  it  merely  states  the  account  or  nature 
of  plaintiff's  dr^aand  and  gires   such  information  ae  ^ill 
reasonably  inform  the   defendant  of   the  nature  of  the    case. 
Enbcrig  J,    City  c£  Chiga^.   271   111.   404.  UndPr   the  law 

as   there  announced,  we   tJiiink  the   siatement  of  claim  was 
suffioidiit. 

The  defendant  makes  the   further  point   that  the 
representative   of   plaintiff  who   called  on  the   defendant 
was  not  a  lioensed  broker,   and  therefnre  the  listing  of 
the  property  with  plaintiff,   even  on  plaintiff's  own  theory, 
was  illegal   and  void.      There  it<   no  merit   in  this   contention. 
The  representative  was  merely  a  hired   clerk  of   the  plaintiff, 
the  latter  being  a  regularly  lioensed  real  estate  broker. 
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It   In  not  nf^09»nBi'y  undar   the   ordinaries  titat    aiaployes  of 
ft  broker  0>iould  ^  lioRnsed. 

Ciomplaint  Ib  alao  made  that  the   oourt  orred  in 
admitting   the    "listing   card"*   in  evidence  ifl^iioh  wan  made 
out  "by  the  plaintiff,  giving  certain  information  witli  refer- 
eaoflt  to  the   aale  of  %l«t  property.     2irailar  evidence  was  neld 
properly  admitted  in  the    lanr;  of  'vvright .  ^  lii  Xi.  Cleon, 
191   111.    App.   272,      But  in  any  event  wc  do   not   think  its 
fttlniCBion  in   this   case  aonetitutes   revf;rsiVle   error. 

The  Judgment  of  the  Municipal   Court  of   Chicago 
ia  affirmed. 

AyyiRMSD. 
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Cn  notion   of   appullse  tao   atenogrsi-uio   report 
of   the  tri'.l   of   this  causa  iiae  be«n  etriciien  Trcja  tiie  rooord 
beo&ase  filed  wit^^ln  aa   fi^tension  of   Cime  tae  c^ux't  iiad  no 
juri3diotioa   to  allov/,    .ind,   as  all   tiie  asaigai^it^nts  of   error* 
and  argument   of  AppallAat  are  predicated  upon   the   atsrioiron 
juixt  of   the    -"^corl  there   is  nothing?  no^v  before   the-  court 
for  r9Ti'?\?,  '"j«^,0  3  the  :j;otiQn   to  affini  th«  juoffU'^nt  ■Till 
■b«  Hllow«d, 
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B«f«nd«9t  In  Error* 
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Jl»intiff»   in   rnt-or. 


^R0«  TO  CmVUAL  COURt 
Oy  COOK  CCtWTY, 


BTAfmnn  IT  imx  coimr. 

The  defendants  w«r«  Indicted  by  the  Grand  Jury 
ef  Cook  County  pn  January  6,   1917 »   under  tiijeee  ecunte*    in 
•aoh  of  vhieh  thoy.vere  charged  vitu  reoeivxn^,  &s  baniLer* 
deposlte  froa  isarcaret  Baaoh  to  the  value  of  $70C  en  Sep- 
tember X6,   1916,   when  they  were  Icnowin^ly  laeolT^it,  and 
that  sueh  depoelte  were  lout   to  s^argaret  Baaoh, 

Theee  eount»  charged  that  the  aete  reelted 
were  In  violation  of  iee.  2fta,  Chap,  36*  Criminal  Code* 
Hurd'e  Bditioa  1918»16,   title  "Bank ere,    etc.* 

On  Septeaber  19*   1916*   the  defen-iants  ^ere  eon- 
duoting   thre«  private  banks  under   tiie  naiae  of   *',   ?!,   laialey 
It  Sons,  one  at  554S  Broadway  called  *Kerth  Shore  Savin^te 
Bank,**  einotber  at  5302  Forth  Clerk  street  naaied  *'3usiaerdale 
Savings  Bank,*  end  the  third  at  Broadway  and  Craee  street 
termed  *Graee  street  Branch,"   all   three  banks  being  located 
within  about  a  sdle  of  eaon  other  in   the  city  of  Chicago* 
end  all   three  banke  were  conducted  as  private  bank«  by  the 
defendants  as  |>artners*       The  three  banks  were  elosed  on 
the  last  mentioned  date  by  the  voluntary  act  of  d«f endat^ts, 
and  on   the  application  of  on«  of  theat  a  receiver  was  ap- 
pointed by   the  superior  court  of  Cook  County*   and  soon  tiiere- 
after*   en  an   involuntary  bankruptoy  prooending  in  the  Federal 
01  strict  court,   the  Chioago  Title  and  Trust  coapany  was  ap- 
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pointed  r«e«lver  ©f  th«  thr«e  bank*. 

The   evid«Dc«  tends   %c   show,   fimd   th«  V-eej,l9  claim, 
that  nt  th«  tl««  tk«  r«GttlYer  took  |!>0i»«««s8ien  of  dofendAnts* 
thr««  banks  tkere  was  <lu«  to  1X23  doposltors  wltia.  cxi«o^is}g 
aoecunto  4151,296«tf6;    to  «&S7   savirtfis  dopoaltor*  ^102«099.15, 
aad  OD  aooount  of  69  @lso«llan«ous  ousJaier**  ci^«ak8,   certifi- 
e«t«0  of  deposit*   etc*»   ^<i5»046.7c«   siaking  a  to^al  of 
1376,442,31  duo  dopoaitoro;    timt  certain  doi^sitero  h«4 
noteo  in  the  1»an]c«   «kloh  tiioy  woro  permitted  tc   set  off 
against   tholr  depnaits*   ii»oi>ntine;  In  tho  a«yi:re0;Ate  to 
$30,097,68»   leaving  «  net  total  due  suoh  depeaitors,   rafter 
salcittK  tlie  aforesaid  credits,   of  :^256, 345.13;    thftt  there  was 
due  tc:  other  depositors,  «»ostXy  bst^nks,  after  allowinK  a  set* 
off  credit  of  112,264  on  a  note  of  o&e  z,uMcyn%  for  #30,000 , 
1305,166. 25,  laakinir  a  total  of  liabilities  unseeured  due   t.e 
all  claifitants  $461,511.36.       There  were  liabilities  seoursd 
•ateunting  to  $K)Ct952,fi4.     The  value  of  the  securities,    the 
record  shows,    was  ^^9,660,    leavine  a  defioit  of  ^ll,afi2.&ti  to 
bs  added  to  tae  unaeoured  liabilities,  maKing  a  total  of  uu- 
seoured  liabilities  of  ^73,604«30. 

?he  assets  to  seet  the  unsecured  liabilities 
v«rs  notes  of    the  ialsleys,    including  one  of   the  ^uioraerdAle 
Savings  Bank,   ahioh   it   is   insisted  is  a  l^isley  note,   ag- 
grstfatiBf;  $56,34(^.41,   of  which  1^4664 .Gl  were  bHlonces  in 
l>aisley  accounts   in   the  bani.',   making  a  total   of  inivley 
notes  of  no  value  #S1,S56.4<  ;   worthless  notes  of  esnployees 
and  persons   insolvent,   tifter  allowing  credits  thereon, 
|36,407,1C,   »aklng  a  total   of  worthless  notes  §77,055,50, 
At  the  time  of  the  trial    the  receiver  had  realised  ujon  the 
assets  of  defendants  end  their  banks   *45,10B,35.     The  esti- 
mated value   of  all    the  ansets,    excluding  assets  vled^red  as 
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eellat«ral   seeurity  and  iaeludioc  tue  ai&ount  eoll^soieci  of 

^r&m  Ui«««  ottlouXnttiona  it  would  Uf^»»x  thM% 
there  vms  a  (li^loiiNney  b«twe«n  Rasftts  and  llabilitiat  of 
|379»4X2^,64.     ?h«  Ifticlay  not«»  «uaeuntiii||:  to  $81«556,40 
w«r*  worthleto,   and  at  tJi«  tia*  of   the  trial  nothing  liad 
ti««n  real! sod  upon  any  of  th«a« 

?i)«  dofondania  w«nt  Into  the  Itanklair;  bu8ln«oo 
in  19CB  at  534S  Breadtmy,  Cliicago«   undor  the  name  of 
"F4gewater  T^&nk,*      In  laiii  they  started  th«  3w««9«ydAl« 
Bank  at  5302  Korth  Clark  atreet.      In  April,   1914»   the  ^dgo- 
water  Bank  vaa  ohanged  into  a  £itate  \is.t%k.  under  the  name  of 
"SAfreimter  state  BanJc***.     fhi»  iitwte  bank  waa  organised  with 
a  oari^Al  ot  #2oo,0C0  and  a  aurplua  of  ^2&,00C.     th.6  Vftia- 
leyo  Bu)>aorib«d  for  ;^166»U00  of  the  stook,   whioh  i&onejr  t^ey 
borrowed,  pledging  tlieir  atook  as  eollateral  aecurity.      De- 
fen  dan  to  alao  procured  |iC,OC>€  on  a  ten  day  loan,   frose  tue 
l?nlOB  Trust  Company,     This  borrowed  i^oaey,  with  r^oney  ob* 
tained  fros  capital   atook    aub^oriptiona,  s^ade  up  ttoe  oapi* 
tal  cf  ibe  TCdgewater  atnte  bank.     All   0f   ibe  ;'»s«ta  of  tine 
Xdgewater  bank  were  ta>r«ii  over  by  tbe  tdjiewater  estate  Bank, 
whloh  aasi^ed  all   the  llabllltiea  of   the  old  b»nk,     Defend- 
ante  euarant«(t>d  tbe  i»ay»ent  of  all  notee  and  loans  tum«id 
over  to   tl^ie  f>tate  bank,     fh««e  g\Aarante(»a  aaounted  to 
$196,S98,44.     AiBong,  tble   indebtedneaa  were   the  not^a  of 
the  Faialeya  and  othera,    including  an  aeount  in   the  Jutr.-* 
tterdale  bank  of  $14,4cX2.31,   ivhleh  were,   in  foot,   the  lia* 
bilitiea  of    the  laialeya,   at\d  amounted  to   ti^e  agt^re^ate  avoa 
•t  ^0,175,46.     Theae  ao-oailed  asaeta  were  utterly  worth- 
leaa,     7he  jiad«er  Cosipauriy  and  the  X^elatar  aaiapany  were  in* 
advent  at  the  tiae  th«ir  obligationa  were  turned  over  tc   the 
ld«ewat«r  State  Bank  aa  aaaeta;    they  were  iaisley  eoncerns. 
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?h«  ctmdy  company  •ub9<Hiu«ntly  went  into  bankroptoy  witn  «•• 
««tt  of  l«as  than  lfZ,QCO  and  liabilitiea  of  %'d6,C00»     Among 
otlior  aattts  tumod  ovar  to   th«  Bd^ewater  .'ireta  Baxdc  «mi 
tlia  property  in  wiilou  its  pradaoaoaer  Mi-rried  on  ita  af- 
fair*, at  tiia  priea  of  $SCtOOO»   %h%  trua  valua  toeing  about 
#87»000,       Yhio  proi>erty  wa«  afterwarda  reooDTcyed  and  a 
^ood  iaoua  th«rcQn  of  ^>50«000  takcna  by  tha  %dj;ev&t«r  dtAta 
Baak*  and  tr.«r«aft«r  ti^ia  dafai^danta  op«nad  tiia  Korth  Sbora 
SaTinga  Bank  in  th«  building  ahioh  tha  Xdgawatar  ^tata  Banic 
Taaated*     At   ihia  time  the  dafendante  ir«r«  Ina^lvent  and 
vithottt  oaah  to  finanae  tha  bank*     On  th0  ssomin^   tha  baiik 
«••  opanad  dafcndanta  9»«)de  a  oaahier'a  oheok  for  #1,Q00 
and  oaahed  it  at   tha  jNigaaatar  3tata  Bank,     Thay  r;rot«otad 
thia  oaehiar*o  oheek  by  auiking  a  daf^aait  in  tha  Chicago 
SaTinga  Bank  of  Acnay  aitioh  oiusa  into   tha  bank   from  da- 
peaitora.     On  Auguat   1,   1916,    aix  waeka  before  all    tha 
baoka  8u«pan(^ad,   defendanta   startad  another  bank  at  @raea 
straet  and  Broadaay«   Ci:iio«go«   whioi:^  thay  atylod  tha  "Grnea 
3traai  Branch.**     Xiuring  tha  aix  vaaka  I  if  a  of   tioia  bank 
about  01d«OOO  was  depoaitad,     Thaaa  daioaitt  ^^r*  trana« 
farrad  aa  thay  vara  roeeiv«d  to   tha  north  ;.iJEiora  i^ank  and 
uaad  to  l^ceap  that  and  tha  i^umcaerd&le  Savinga  Bank  afloat. 

liumbera  of  witnaaaaa  vara  axaffiined  to  prove 
that  thay  wora  dapoaltora*  and  also  the  aKoucta  of  their 
aaveral  dapoeita. 

Among  cnany  <aattera   in   evidanee  bearing  upon 
tlia  quaatlon  of  tha  inaolTeney  of  diefendanta  and  their 
k«ia«1>adga  of   suen  inaolTancy  are  tuaaa: 

In  ¥B.j,  1916,   all    the   defendwnta  met  at  tha 
Continental  It  Concseroial  l^aticnal  Bank  of  Chicago «   at 
whieb  aeeting  that  bank  waa   rei^resar.ted*  alao  the  atata 
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Bftok  of  Chicngo,    Stat«  And  I.Rk«  Bank«   Tli*  C^hlcago  Savings 
Baak  mnA  Trust  CempciRy,   und  th«  ^dg«iyater  State  Bank,     what 
impel  led  tlie  aeetla^r  «a«  an  a8t«86»i«int  of  $60  a  >hav«  atad* 
liy  th«  atiate  Auditor  upon   thf  oavltal    etoc^    ©f  tha  3?dga« 
«at«r  Htato  Bank,     ?h9  b»nks  nc^ld  as  eollateral    veourity 
Xa86   oharoo  wiiioh  had   b«en   i9»u«d   t©   th»  Joioleyo  »nd  by 
thm  pled^vd  to  tlic  banks  aa  aeourity  for  loana  aggregating 
in  round  nu^lsera  $1^*000,     A  failure  to  pay  this  aatasamant 
would  have  ra»ult«?d  in   t^«  uutfj>«^neion  of  the  Edgaimt*3r  Stata 
Baak«      It  «as   sou^t  at  tiiio  meating  to  got  tM«i  Btook  into 
th«  handa  of  tJae&a  «^e  aeuld  ]pAy  tho  as8a«3i£«}it*  and*  falling 
so  tc  do,    to  Induca  tha  boldtro  of  tha  stock  aa  ooXlat«ral   to 
juay  tha  aaoaseiaant,     ?h«  Continental  &  Co«an«reial  National 
Bank,    the  atat«  Bank  of  Chicago  and  th«  Austin  ^»tioRal 
Bank  tO(j!t«th«r  h«ld  630  sharoa  of  th«  stock*   and*   doelining 
to  pay  tha  aooa9«Ha«HRt*    surrenderad  tha  stock,     P,   >  ,   Zeiler 
•ad  the  Take  and  ^tnta  Bank  paid   the  asseassent  en  the 
stock  wfaieh  they  held  rs   conftttral,    retaining;   it,       Tixm 
finanoial  affairs  of   defendants   were   diaousaed  at  length 
and  it   Wk9  stated  at   that  meeting  by  the  defendants*   attor- 
nsgr*   in  their  preeence,   that  t/iey  were  insolyent,   and  the 
defendants  stated  that  they  'trould  go   into  feankru|>toy  unless 
tha  banks  would  aocept  their  terms.     They  were  threatened 
with  sttit  by   the  Logan  square  Ziank  upon  a  matured  note. 
?,  i..   teller  had  for  two  yeare  before  tha  banks  w  re  closed 
endeavored  to  eolleot  $21,000  due  hi»,  upon  which  no  interest 
feuMl  been  p»ld  froai  ^ep:.effiber*   1»14.     ?he  Austin  tjational  Bank 
entered  a  ccnfeeslon  of  judgwent  for  $4&00,   and  satisfied 
this  jadKment  by  taking  another  note   for   the  aoieunt  due.     A 
Similar  Judp^ent  for  $5,000  was  entered  by  the  Cgden  state 
Bank  on  June  17,   1916,  whioh  through  Its  lawyer  mede  a  threat 
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to  clos*  th9  to«nk   If   tii«  JuAfjwerjfc   «a«  net    Is&ftediateiy  psild* 

•  ttort^aice  fer  ft  ^t.   ftuaa*!!.      Xiie  cell  set  Ivn  «ra.»  not  roi,  orttt4 
and  it  vtm  not  know  until  Rutt»oII*9  att^orney  £i»d9  the  diis> 
oovery  timt  tae  mcney  iiad  been  oollect«d  for  i;ore   ti^an  a  y«ajr 

A  collect  ion  from  a  bank  In  Sweden  of  #230C  wOkt 
«ad«  for  086  Andereon  in  April,   1916,     Tb«  dcfetidant  Oliver  F, 
Paial«y  in»truot-«d  the  ©»»hi«r  net   to  psy  the  Koney  to  Attdoir- 
»on  «fe»n   it  ^w.a  cell  eot«d  bccRuse   th«^  needed  it;    niid  acting 
theroen  Andeyacs  tms  soTreral   ticsco  told  tfc«?t  th«  sscney  had 
Tjot  been  celX«ot@d,   RKd  when   def er:ti«nt«*  Itaaks  %'»r«  closed 
tho  fiionoy  Ititd  t^ot  b<s«n  pAld, 

In  Al^ril,  1916,  An  order  tc   »<s?ciut«'  the  leo*l 
office  of  the  'feist e-ru  isniors  f*l««;r»pfe  Cc«?.j)3».ny  «2-  a  vle.poaltoJP 
for  tho  Korth  sfacre  »«tTlnga  a».r*,   tiie  doft-idrmt  cIItot  'f* 
laioley,  upon   being  requeoted  by  tixe  7el«4;r&pli  Coaip&rij'i 
representative  to  sake  &  fliutneial   atat&iiiont,   isatruotf^d   the 
Ofto^ier  of  tbe  b»nk  to  iaake  a  falee  atsit'S^ent  Aa   to   the 
bank's  itseets,  whioJ3  being  ssiade  he  CAueed  to  be  delivered   to 
the  Telof^rmph  Company,   ^stfe^iah,    in  faith  of  the   trutbifulnese 
of  auoh  atatwBimta  opened  an  ocoount  imd  b«o$ifit«  &  depo^^itcr, 

A  »ortf?nge  of  one   ;^right  v9.9  left  *ith  defend- 
enta    to   aell,      who,    instead  of   dolni::  ao,   U8€d   it   as  collate 
eral  for  a  Joan  to  theesaelTea  in  the  rhillip  atate  Bnnk, 
Thla  rai»«r?r<*P«'i'»tlon  irsa  not  diacovered  until  after  the 
beak*  fniled, 

the  defendant     liver  W,   iniftlefy  wao  fiiven 
#3»000  by  a  Mr.  A^^ht  tor  the  aocount  of  hi»   aister,   with 
Inetructione  to  u^e  the  aioney  for  tn*  purobaae  cf  »   lot 
upon  whioh  Apgar  «aa   to  ereet  a  building  with  the  defendant 
Oliver  F,  fflUlsley,   wuo,   instead  of  using  the  »eney  as  directed. 
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plKoedi  tJU«  suae  to  his  O'tm   indlvirlufti   or«ciit  nnd  okeck«d  it 
out  to  pey  his  6«n   lndebtedn««»« 

fhia  d«fer)dant  Also  dr««  oheoks  on  th«  t<ortii 
Shoro    i^Tlirtga  dank   totaling  $23«4e6.78  fron  April   to   3ep- 
ittsnberf  19X6*   during  >a^ioa  period  ne  ht3.d  no  fundi*  in  Lis  own 
RttoouAt  with  vsiiiih.  tis  tiift«t  any  oi'   titiis  ou«ojk»«     7ue»«  cucoki 
-jr«r«  o«jrried  as  eaftU  it*ttui  Mtd  on   tlxo  day  when  th«  Imnk 
olosed  a  not«  for  tk«  SMOunt  «»•  aul»8tiiut«d  and  tJt;^«  choeks 
tAkOQ   up* 

0»  April  6,  19X6,   »ii«n  Olivor  ?,  >Bl«loy»» 
balance  in   tiie  %orth  ahere  iiiaTlnga  Bank  van  11.54,  be  put 
in  th«  >^ot«  of  one  i,«Moyn«  for  $3ftOC,   viteieh  he  hai  taken 
trota  the  Kdgewater  3tate  Bank  and  whleli  wae  an  AOcc!»modstion 
note,     The  purjoije  uf  «o   doing  eae  to   take  up  CXtrer  ?. 
lalaley^a   ohsck   to    tbat   »tatount. 

Aaong  other  trantkaotlDnB  on  ?aroh  24 »   1916,  •»»« 
a  Bortgage  ncte  of  Kent  fennel  1   for  $5,000  sdiich  defendant 
OliTor  T,  iHlaley  put   into   the  toank,    withdrawlnir  checks 
totaling;  a  like  amount,   ^hioh  eiaeake  ii^ad  acoiiusikulated  dur- 
ing tUe  prior  five  ox*  uix  montiie  and  were  carried  ae  oaah. 
TUe  r^ep^rty  aaortgaged  by  '«onnell  wae  worth  about  <iiaii,OUC 
and  w««  in  fact   tJbe  fjreijerty  of   the  defMidant  Oliver  F« 
laieley  and  ■maa  subject  to   two  mortaasee,   one  for  ;^12,0C}0  aad 
the  other  for  #10#000,  making  tJie  $5,000  note  wortbleae. 

On  A|»ril  ac,  191»,   ?.  B.  laieley  *  3oa»  de- 
posited a  ncte  for  i'13i92,35  in  the  SttMcerdal©  r,aTing:*  Bank 
•ad  took  out  that  nrjount  in  oaeh,  -n/hich  note  wae  loot. 

Oa  April   1«,   1914,    «  note  for  §14,000   signed 
•xaialey  Bros,"  ewe  p»t  into  the  auwmerdale  Savings  ^^»nk  and 
■cney  to   that  amount  was  taken   out,   ^loh  money  wae  ueed  by 
defendants  tc  pay  part  of  |50,COC  borrowed  fren  the  Union 

Truet  Oonpany  to  pay  for  etoek  in  the  kd^ewater  litate  Bank, 
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Uany  other  transactions  of  &  lik«  natura  api:«ajr 
tr^a  thm  raeard,     Theaa  trpnaaetlona  aggreftattd  sera  than 
$•8*000,   ell  ef  irtiich  tha  aTld«nce  proTea  to  be  wortlileaa, 

Tlia  operating  e:x]pan8ea  of   th«?  tiarec  banka  ra- 
aulied  in  a  not  loos  ef  1^46,958.31.     A  witntaa,  a»  audi^tor, 
who  iiad  audited  tha  booka  of  the  dafandanba*   banJca,    t«&tl- 
fiad  that  tha  ai!:(?r«f'fr«te  aneunt  pf   the  aev^.T&l   bu»b  vkich  ha 
racitcd  had  bean  Orawa  by  d^fenOant^  froa  th«  banks  «aa 

?«o  othar  ItaKS  ara  olalmad  by  defendants  &s 
aaaata  of  vd^iue.     thay  ara  equibit-s  in  llQQ  ah&res  of  stoeii 
of   tha  KdgewMter  ;State  Bank  e&d  a  oertalo  t)9  year  JL«asft  u^^oti 
Tsteant  Ittnd  Ht  tha  iouthveat  oomer  of  liovth  Cl»Tk  »trtt«t 
and  featar  avat^ua  in  Chicago  running  to  Aa/xland  r^vanue  and 
naTin^  a  frontage  of  84  faat  on  Serth  Clafk  atreert,   266  faat 
en  Foster  aYamia,   ^nd  144  faat  on  AahXa^Rd  avanu«}.     The  valua 
of  tbia  laaaebold  wse  i9>.tt«s>pt«d   to  be  pr€fy«n  by  defend&nta 
on  tha  baaia  of  an  a-xt^^nsiTO  eontasiplAted  imprcveifient   «hloh 
would  raouira  tha  axjenvilture  cf  a  large  mm:  of  ■^^in^y,   for 
«&loh  plana  and  speoif icotiona  h&d  bean  ;^re;:'ar«d,   and  it  vaa 
olaincd  that  ^an   auch   iisiproYasenta  vara  a»ae   there  would  ba 
a  nat  annual    incoma  of  §25,000,    whiali  vould  ssaka   tha  value 
of  tiie  loaaahold  |^40C,000,     So  att«cGg^t  was  a^da  to  provf  tha 
valua  of  tha  leaaa  on   the  day  tha  banks   suap^andad  imysumit, 
bayoad  taa  faot   toat  at  ona  tiiaa  dafenoanta  repraaanted  tha 
value   to  ba  #10,000  and  at  enothar  #3'w,CoO«      Th«  ;^>tnte  uou- 
tenda  that  both  ef  thaaa  itama  of  aastata  ware  v&luelaas. 

Tha  verdiet  of  tha  jury  foand  all    the  defend»nt» 
guilty  and  fixad  tua  puniaiuftent  of  Olirar  5f,  Jaloley  and 
Jaaaa  T,   iaialay  at   thraa  yeara  in   tha  y  anitar.tiary  and  a 
flna  of  11400  aaAh,  and  tha  daf midant  Willlatt  H.  If^aialay 
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to  one  y*>»r  ir   t.h»  renitentlpry  'wj.tvoui  a  fine,     Lpon  thsf»« 

tbJt»  review  en  writ  cf  i?'rvrr. 

It  Is  nrgued  frr  rcveraal   tlst  the  aotiCR  to 
quueh  tii©  iudietrinst  should  lmT»  \>eeri  euatainsd;    t;i.at  the 
oourt  err??{J  in  the  Bds5i salon  snd  excluaiOTi  of   yyicience  aad 
la  tilt  giviBg  of  instruetiona  profftsred  Vy  th^  utate,   and 
also  in  not  direotln^  a  vsTdict  for  def eadijuts  as  ras^ai^aiied* 
and  that  the  Judfraent   is  contrary   to  law  ani   tLa  evidsnce. 


The  it)diet>m«nt  ie  SAid  to  &«  bnd  fox  the  reason 

tb«t  defendftnte  Are  indicted  «a  partners  Mad  Alao  booauae  the 

aiotfisent  beini^  for  a  mi»d«(i(>«$anor»   Uie  t^ingis  ocnetituting 

tixci  i£i adeiaeanor  are  cuiarged  to  iaave  been  doae  "felonlouely." 

The  indietaent  in  People  ▼•  JteenMoweroft.  163  111.  56* 

charged  taat  the  aet  of  reoeiving  the  devoeit  vae  felonioue^Ly 

done,  yet  th«  oonTiotion  w&e  eustained,     Conoedlng,  hewever, 

for  the  sake  of  the  argument  that  an  i^t  whioh  is  by  otsttute 

a  aiiedef&eanor  should  net  ^e  charged  in  the  indiotia@nt  ae 

having  been  felonloualy  done,   that  would  not   invalioate  the 

indiotfii«nt  if  in  other  reej,eete  it  is  without  fault.     The  of- 

fenJAn^  #ord  would  at  aost  be  regarded  as  eu}>erfluous  and  ig» 

nored.      In  ieople  ▼,    mttyn,   191    111.  App,   86,   It  is   said; 

••In  sojas  of  the  9tRt<?«  the  rule  prevalla  that 
if  an   ir5dloti;3«>nt  ciiarge  a  mledeKeanor  and   the  word   ♦felon- 
iously*   is  used*    the   Indict^aent   is  tsRd,   iaut   the  prevailing 
doctrine  ia   that   in   such  a  ease   the  word  *f eloniouely* 
is  regarded  as  aur^lusage*   and  the  lndiot<^«nt  is  held  to 
be  good.     Ha  rjioyolopedla  of  law  and  Irocedure*  p*  idZ; 
Bishop  oo  Grixalnal  iroeedure   (;3krd  ed.)»    see.   537.* 

The  indictsient  in  the  Induoewent  part  of   it  re- 

cites  that  deftfidants  were  partners  in  the  conduct  ef  their 
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r»»y9%i-vit  banks,  but  In  the  ehnTp.ing  part  t^*  a«t  of  r«o«iT- 
lag  the  deioslt  while   knowingly  Insclvent   la  averred  a«;r>inat 
the  defendants  as  indlTiduala,     Defendant*  were  therefore 
Indicted  as   indliri<luAl»  and  not  as  a  firm. 

The  books  cf  the  aeTeral  banka  in  tlie  nanda  of 
the  receiver  were  duly  ]r>rove»  a»d  were  therefore  adrsvlssible 
in   evidence  a^iAluet  defendants,     ?hese  bocka  '«ere  not,  aa 
eon  tended,   the  private  booits  of  defeudat^ta  or  eltiier  of 
theu;,   and  the  rule  exoludlng  the  reoelpt  of   the  private 
books  of  a  defendant  as  evldenoe  aga&nst  him  has  no  api^li* 
eatios   to   the  Instant  oase.     They  were  the  bocks  of  the  »ev» 
eral  banks  asid  ver«  admlsalble  in  evidence  with  as  cauah 
foroe  as  they  would  have  had  had  the  banks  been  cori>oration» 
instead  of  partnereiilp  eonoems,     j.  ep^^le  v,   i^lth>   144   111, 
App.   l6Cj    leepl;^  V,  Iguoday.   260   ill,   Sa, 

IB  the  Funday  case  »«£r2i»   ^*  court  eite*    -1:13011^ 

▼•   ^Hlte,d  atatea,    ii<2l  U,   a,   3€!lj   lj^e©X,cr  v,   iitoe,   il'4$   ibid 

476;    and  Grant  v,    oame,   ZZ7  ibid  74,   as  sustKlnlnf  authority, 

and  say  that  in  the  vfilson  oase  • 

•the  eourt  goes   fully  into   the  identical   question  pteatnted 
here,   and     elds  t£iat   wulle  one  cannot  be  oesspelled  to  pro» 
duce  any  of  aia  private  V.oaks   qt  p^purs   which  &i»y   tend  to 
ineriulnate  hlxs,  he  cannot  refuae  to  produce  the  books 
or  pa£>era  of  a  corporation  of   ^icti<  he  in  uti  officer  or 
in  ivhioh  he  maky  be  interested  even  though  they  uoky  be 
in  hiu  ouai;ody  and  uttder  hla  control,   iia   t^.e>   a-rti  uct 
hie  {irivate  books  and  r«corda  but  tne  booica  and  reoorda 
of  the  oor^'oration,^ 

The  faot  that  defendarits*   banks  vers  private 

banks  and  the  books  In  question  were  these  used  in  the 

business  of  these  banks,    does  not   take   theai  out  of  the 

rula  announced  in  the  oases  Buyra«      ^h6  court  did  not  err 

in  admitting  in  evidenee  the  books  and  records  in   the  poi»e> 

ession  of  the  receiver.     3tate  v,    Strait.   94  felnn.   3BS; 

iaisi|p;n  V,   5_a.    state,   aiJ7   U,   S,   55S, 
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The  texmuay  a&99»  jajg£(^*   ie  IttvoJcftd  ««  an  au- 

tJ:iority  tiiat  it  watt  «rror  to  a<l!&it  «nrideno«i  of  uumeruun  d«- 

posltora  of  the  faet  t^&t  th«y  Jmd  Kind*  <i«|->o»lta  ia  th« 

««ver*I  tmnka  and  hAd  lott  th«n«     Tlie  oondjltj,on  of  defend* 

ant»*   e«tt  !•  ol^ttTly  different  from  th^t  fcucd  In  the  i>^un» 

diiy  e»a«  on  this  );:'Oint*      In  the  J^ucday  «aae  t2x«  eeurt  e&id: 

"It  wiis.9  conceded  by  o&unael  for  plaintiff  in 
error  that  these  beoka  correctly  disolos»ed  that  faet  a»d 
that  no   dflroeitor  hnd  beers  re»pRi<S,      Iw   yicw  of   thia 
aitUHtion  it  waa  iffij?rcp(?r  to  pi^rf^it  the  at&te  to  pre* 
dwce  orsly  a  f©«  of  the  deroeitora  of  the  bunk*  h,«Tins 
email   depo«iits,    to   teatify  to  the  atsount  ef  th«lT  partiou* 
lar  dejjoelta  «nd  to   the  faot  that  they  hP'i  never  been  re» 
paid.     .Such  eiTidenoe  could  be  of  no  aaaietanoe  whatever 
to   the  Jury  in  tletertr  ining  tine  guilt  or  tnnoe«nee  of  the 
accuaed.** 

The  defendanta  irs  tiiia  review  jstade  no  eonceaaiow 
in  regard  to  the  booka  of  a^ooount.      It   therefore  b<geai«se  neeea* 
aary  tc  prove  by  nueejroua  depoaitora   the  ftust   that  they  had 
made  depoaits  is  the  ba>viJe  aiid  had  loat  their  money.     7he  defendf* 
ante  are  oo£)pIaj.ni&|{  about  the  nu^oer  of  depoaits  |/roven*   t^tiicli 
v^re  net  £uea#,«r  u^x  inaii;;nifie«rit  in  »£aovmt»   as  th@:/  were  in 
the  kunday  oaae.     Ia  ihjLa  condition  of  the  proofa  it  waa 
neoeaaary  %c  corroborate  the  booka  by  the  teatix&cny  of  a 
large  number  of  the  depoaitora.     The  teatitaony  of  these  de- 
peal  tore  g«rrved  alac  another  purpose,   and  ahowa  that  after 
the  failure  of  the  banka  eacfti  teatifylnff  deroaiter  reoeired 
a  letter  from  the  <?,ef«nAanta  r^tiloh  waa  identified  and  receiv* 
ed  in  evi  enoe»   in  ^^ch  letter  waa  a  note  aligned  by  all    the 
defendanta  proiaiaing  to  repay  auoh  depoeitor  the  ft£»ount  of 
hia  depoait  within  three  yeara.     Thia   tended  ta  prove  that 
the  defen^janta  had  Icnewledge  rc«:ardin^  the  reeeipt  of  eueh 
de^oaita,  were  reaponaitoie  for  th«»,  aad  that  they  were  all 
connected  with  the  inaolveht  banka. 

The  te8ti.<>4>&y  r«i$arding  ihe  Anderaeo  oolleetion 
of  ^^Q  froBi  avaden*   the  i&ortgage  tranaaotion  with  Wright* 
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the  Pussi»ll  |60D  aiortfciMi;«  oollection,  nnd  the  knowingly 
fnl89  •tAtetsent  to  the  loottl  brxnoh  ef  th*  w«tt«r«i  l»iloii 
7el«gr»2}h  Cempnny,  nftd*  to   lnduo«  it  to   cr«r)  9  bank  account 
vith  defendwnts,   a31   of   whloh  «et»  8X>«  r«oii«d  in   the 
•t«t«ift«it  pr«ettdii)|s  this  6]>iriion«  tm*  oleftrly  ad'Xiaalbl«« 
All   ef  sueh  trtmsaotiona  wnrt  pATt  of  the  rt^a  jt^oota;  and 
eonnect«d  with  th«  bu«in«fta  of  th«  defendants*   T;>ari,ks, 
tmcsaoted  by  thesi  or  «ioi&«  one  of   tr^em  at   different   times 
prior  to  tk«  reeeipt  of  the  B&seh  depeait,     $uoh  teetissony 
did  not  relate  to  »  crxibisal  charge  not  connected  with  the 
charges  in  the  indiot^tent.   »xid  th«  f^jot  th%t  such  eyidenee 
tended  to  prove  reprehensible  conduct  was  &ot  in;gidxi8i»ible 
as  cYlde^noe  if  it  ten  led  to  proTe  the  ieeues,  ^nieh  in   the 
inetiitnt  e?iee  It  did» 

Th^  witness   ?ra»k  K.    'Ipehr'a   evidence  r«i.:»r<iing 
the  i?i»clvency  of  the  defendants  ie  challenged  as  being  in- 
eoatprtent.     This  witness  testified  that  he  iwas  wopleyed  by 
the  receiver,   the  Chicago  Title  end  Trust  CdDpnny»   to  t»ke 
charge  cf  the  receivership  of  the  7,  K,  ynisley  n:  .ions  banks; 
that  hi»  had  absolute  sharp*  of  euch  receivership  until  1?ecesD- 
ber  11,  1916,   at)d  performed  all   acts  of  receivership  te  that 
tine;    that  all   the  assets  of   n,   h,  isisley  *  3ons  caase  into 
his  hands  and  that  he  received  all   the  notes  nnd  books  of   the 
concern:    tliat  the  rooeivership  was  pending  in  the  .]?ederal 
Court:    tuat  the  parties  in  ttxat  proceeding  <«fire  the  defend* 
ants  on  trial,   doing  business  as  bankers  and  operating   the 
North  ;ihore  Havings  Bank,   the  i^tUBaerdale  savings  l^ank  and  the 
Grace  street  Branch.     This  witness  identified  the  books  and 
the  assets  of  the  three  banks  and  gave  detailed   infcraation 
regarding  then;  he  also  gave  a  definition  according  to  his 
understHilding  as  to  ^i^at  constituted  inaolveney,   with  which 
definition  we  are  in  accord,     "^hla  is  the  stone  witness  wixos« 
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tttstiAony  in  the  )^*un4ii>y  ««.••  ran  along  vlmilar  Iii}«»  »n4. 
vriao  ol>tttjL£t«d  iti£(iX%ifiL%l9U  regaraint^  th^  ttiiugu  &beut  v^ioJti  h* 
testified  in  praotioftlly  t;h«  •aa«  way  emd  und^ir  very  «iailajr 
6lreu»i»tano««  mn  in  th«  instmut  oa»«.     imob  ividdctce  «ra«  li«14l 
ot»Mip*t(mt  in  tk»  kun<^»y  ea«tt,  and  w«  boXd  that  £^pohr*tt  eri» 
denoa  in  ti^e  <>ti>9»  betov«  u«  vaw  for  like  r«at»on9  »ids^::i»silbXe« 
nn^  ooi»|>»t«nt,     Thtra  vat  na  inrasion  of  the  provincm  e.f  tii« 
juty  in  tbi©  witne»8  giving  iii«  opinion  as  to  the  aolvancy  of 
tlw  dafendaota  upon  the  r*»ry  con-plete  exro«iti©n  ef  tb^ir  af» 
fairo  wiiieh  h*  had  o'fet«in«!'d  by  thorea«?h  and  inttieata  eiCftRsi- 
naticn  af  all  itat  beokt,   property  and  aetata*,  ,  Fgfr|-;lc  ▼, 
CHftjold,  265  111 »  44a,   in  mi^iioh  it  iss  .held  that  vh<!rtra  original. 
«Yia.»no«  ea»¥ij-jt9  nf  nufseraws  books,  dectxmanta,  pfltpera  ftnd 
rsoords  wJuich  cannot  ©ecTenicntly  tec  e:aBa»is«d  in  ©pan  cc«rt, 
and  tiia  fact  to  i3«  |;.roT«d  i»  tfa<?  gwieral  result  of  an  «x- 
&:siina.tion  of  tue  wiiiaie  coXieation*  eTid@»c«  aa  to  auoh  jraault 
may  be  tf;lvan  by  any  eo^':s^petent  peraor.  wha  hue  «u»n£&ln«»d  the 
original g,   provided  tbe  reault  ia  capabl<^  of  'being  aecwr- 
tain«d  by  cAlcuIation,    i»  autiiortty  auataining  the  eontantion 
of  Hm  3t«s)te  thiRt  ypehr'a  «vi 'lance  aa  to  the  iEJWolys'noy  of 
dafendarits  i^a  admissible,     'f'ljirthermore,    tb*  boolcffl  were  1» 
tTldenoe  «yltt  jagtny  otb«»r  docwreente  relBtln(^  te  the  affaire  of 
th«  defendanta*  banks*  and  fmr  thaw  the  wltneee  Spohy  fftva 
a  euffioiently  detailed   stntempmt  »nd  iiwiMf!iftri«s,t Ion  to  jmihle 
tbe  jury«    lndep«m^ient  of  the  opinion  ef  the  wltnenuj,  to  n.T» 
rive  at  the  conoluaion  of  defendants'    Inaolvency  at  the  ti»t 
the  l>a«eh  depoait  wa<!  rec^fived.      In  f^'Ot*^,  frcaa  th«  booJca, 
p»p«.re  and  <ic«uj5:-«?)f}te  of  defendant*   in  «yldenue.  fej^^^rdleee  et 
the  deduction  ef  the  witreaa  spoiiT  therefroisi  aa  to  the   in-* 
eolvency  of  defendants,    the  J^^v  i^ifcht  by  caleulatioa  have 
eeoke  to  the  oonoiusion  that  defendants  w^are  inaolvent  at  the 
ti&ie  obarged  in  the  indie tment;   undp  ae  a  ssatter  of  faot. 


«x 


»j    'i-.-x*    :i»o-i*    .-.xj.i.    .'    »4wJt   AtaAtJ'i'Ji  -  A  a<»xj4vts>i..^A  4>M»ai.i}a'ii*  AfllK 

*.v'    *v    ••:•    '••■  •■■    ■'    ^;.'   :i->A*->v:'-.».i    >.-i    si^v/   w-tux'**      ,  i«».;^!ii.';j;w'5t>:  fc«« 

-A.-   I'.y.i    "*  .1    1-'       .,'.>■;  f>.;'.' '     ;j'i  v.t -^  >;.;.»■  .■ts?s,."  «Jcmi.  n.;*"*'**^  acU" 

.-   ;;.£_.,,-_      ,-••>«.•-    .V'!';    v.-TAr-?-iV7    ,;f  ,'i'';5:;    .uuri    j:  C.n  I9   nc^i'JlMMi 

->:•   ■■'•  ■..•<(•:.- i!    ». :..♦    ••.♦    "   r-  u.-'V'*   ^*ri>otjt    -^?(^ii   -ft^n^it.  ifftJ'    "- 

••    •         -•      r.  ■       -•'.    -^         /■.•■•,      .'■?>     J^-*  .    'O.;  <^..■  -       ^  ^  <  *  f^.t«*)    ■^•(.*i}»ic 


M 


th«y  oould  not  iiaTe  w«ll  o<j«c  to  any  etti»r  co»clu£floia,     Wom.% 

tlei«  eourt  aald  4o  tf&rte£  v,  Cartfc£.  X6ii  III,  434#  aifty  'ti« 

7«p«at«4  h9t9  vXth  XXke  foree: 

"Sut  if  w«  are  n«t  eorr««t  ia   uii-*»   ni-jd  it  »«■• 
•n  «rror   to  ailow   ta©  wit/i«8B   to  fcive  &i«  ojiiiio*.,    Ui« 
•rror  could  do  no  jaarm,   lor  tixe  reaa&n   tiiAt  tho  opinion  of 
the  vrltneais  odd«d  fiothin^  tc    Uie  f^ots  £i£  ^i^ia  detail  ed, 
7roa>  the  faots  detailed  ^y  tlie  ^ritaeaa  tiut  cn^;  euncluiiioiBi 
.could  be  reeched,   <i(nd  the  epinicn  &f  tjae  ^-itnciss  cc^-dd  add 
00  additional   foreo  to  Va»%  eoncilaiUon«   and  ht^noe  no  in« 
Jjury  rcauXted  froai  tne  atds^isBiCia  of  uift  osinicr>,'* 

^^  g^prlagfield  t,  C££,  166  ibid  aS,   txie  <sourt 

hold  that  t2io  opinion  of  th«  «ritn«sa  es  to   %h®  dctgrte  of 

e«re  u«od  was  ijtproper  »ad  tL»t  the  objection  to  the  Queaiiea 

and  Arm^sfnae  wliXiih  pst»d\ioed  oueh  opinion   sOaould  Imre  been  sue* 

tfitlned;   n«v«!rth*l««»  the  ocurt  eald$ 

"The  erldenca  In  th«  r«eo¥d»  fe«w«T#r,   oliows 
appellee  etated  fully  to  the  iuty  tiao  sB^wnet  In  ^ihiah  ab,% 
waa  sBalking  and  ^nstt  took  pimce  ;|u3t  before  jan-i  at   the 
tlaie  of  tii*  injury.     lhi&  eviii«rRC«  of  i».  f'i'op<i.t  chi-r^et^y 
WIS  euffioient  to  autr.oriae  a  I'indiog  t&»fc  appellee  «xer» 
elsed.  reaecoable  care  »a'l  oaution.      :jue   error  in   the   ^d- 
Miaeion  of   «$°9i.Aence  ii;  nQt  of   iduffici«ut   itsportance   ta 
retjuire  &  reversal,     ^tt^rlxa^^  'iixx^'&  ;.,o .  v,  ieiiri,  t-A. 
Ill,  asi,* 

And  the  ^ud^an«»t  wus  affir^ued,     vOlirt  v,  ^0&nacp,t  177  i'Oid  178, 

tlie  conoiui»ion  at  th.^  witneso  apokr  »a  to  the  in* 

flolT<!9ioy  of  %ki9  defendants  was  no  iQvst»icri  of  tlie  provmoe 

of  the  Jury*   bf'caiuae  the  Jury  bad  before  thesfi  the  evidenoe 

upon  wnioh  the  witness  founded  hia  orinieSf    ^ich  &!%pi7 

sustained  auoh  opinion. 

Again   it  is  eontended  that  the  court  wrongfullgr 

e7c2uded  evidenoe  regarding  the  nlnet}r»nine  yc-ar  leasehold 

property  and  its  ^alue  as  an  aaset  of  defendatits*  whioh 

value  defendants  sou^^^nt  to  bnse  upon  an  enterprise  eonteir.* 

plated,    the  plane  for  which  had  \i'»»n  prerared  hy  an  aroai* 

teet  and  ^tn  estiis«*te  of  rentals  for  vnrious  partus  of  the 

building  «£h«n  erected  were  obtained.     The  leased  land  was 

unprotUiotlve  of  any  inoottc.   notvitastandiag  the  fact  that 
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it  -itaa   a  lot  of  large  dinienaicns  and  eligibly  aituated.   At 
the  tiiae  th«  btmics  olouecl  no  contraots  for  a  building  h&& 
■beer)  let  or  any  atep  taken,  aside  frou.  tixe  architect 'd 
plane,  to  finance  or  erect  tiie  "building.  The  value  of  tii« 
fee  of  the  leasehold  land  iiad  been  fixed  at  various  times 
from  twenty-five  to  eighty  thousand  dollars.  By  the  tersi* 
of  the  lease  the  lessee  was  obligated  to  erect  a  building 
to  the  value  of  .|*100,000  upon  the  leased  land,  to  "be  com- 
pleted by  May,  1916.  This  ccndition  of  the  lease  had  not 
been  complied  Tirith  and  the  ground  renx  wa,3  In  arrrars  for 
Boxne  time,   i^e  think  the  ruling  of  the  court  as  to  the  value 
of  the  leasehold  mn   without  error.  The  real  qupsticn  was 
the  market  value  of  the  lease  at  the  tiise  defendants  went 
into  bankruptcy  and  their  hanks  were  closed,   luch  value 
they  made  no  attempt  to  prove.   In  Tal  l.-ran  v.  Railroad  Co  te- 
tany. 121  £,  y,  124,  it  was  held  that  it  was  error  to  adclt 
evidence  as  to  what  it  would  cost  to  erect  imp z-ov extent 8  upon 
certain  vacwnt  lots,  and  ?m&t  they  -joiild  have  rented  for 
after  they  were  constructed,  as  such  estimates  were  purely 
conjectural.   So  in  this  case,  there  is  no  evidence  tliat 
defendants  had  any  arrangements  made  for  financing  the  con- 
templated ImprovenentB  upon  the  land,  and  what  n^it:ht  have 
happened  in  regard  thereto  is  rurely  specoiative. 

In  regard  to  the  value  of  the  equity  of  de- 
fendants in  t>ie  stock  of  the  I-ldgewater  Stete  Bank,,  ^e  think 
from  the  evidence  its  value  wag  at  least  too  Tincertair  to 
"be  capable  of  caloiilatiori  as  to  what  it  was  really  worth . 
The  evidence  demonstrates  that  the  Continental  &  Conunercial 
Hational  Bank,  a  banking  institution  of  stability  and  ample 
capital,  refused  to  pay  the  assessaent  of  $60  upon  the 
shares  of  stock  xield  by  it  as  collateral,  and  tnersupon 
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surrendered  such   stock*   as  likewise  did  th«  ateite  r>ank  of 
Chicago  and  the  Austin  I'ation&l  Barik«   also  banks   of  aucple 
meams*   while  the  smeller  banks  retained  the  atook  which 
they  held  as  collateral    to  loans,    thereby  assuaing  liability 
to  pay  the  asseesinent,      Jro  cannot  conclude  from  the  evi- 
dence  that   the  defendants'    equity  in  tuis   stock  had  any  ac- 
tual  intrineie  market  value  on  the  day  the  banks  were 
closed,     "^"hethor  thore  was  sufficient  consideration  for 
the  surrender  by  defendants  of  their  stock  in   the  Fdgevrater 
Statr  Bank  is  not  a  icEtter  for  adjudication   in   tbio  proceed- 
ing.    The  fe.ct  renains   they  did  surrender  the  stock. 

It   is   contended  that  there  is  no  legal   proof 
that  the  draft  for  #7CC  deposited  by  Margaret  Basch  was 
paid.     There  is  proof  found  in    the  record  that  the  draft 
was  paid  by  tlie  bank   on   which  it   was  drawn  and  that   defend- 
ants  subsequently  sent  L^argaret  Baaeh  a  note  promising  to 
pay  the  amount   in  full,      Ihia  was  at  i^ast  an  acknowledgment 
that   the  draft  was  pa$d,   and  there  is  no  evidence  in  the 
record  challenging  tLie  proof.      On   Uie  contrary,    the  draft 
was   entered  on   the  bank  books  as  currency  on  Septeirber  18, 
1916,      It  was  likev/ise   entered  as  a  deposit  on  Kargaret 
Beech's  pass-book,   and,   further,    the  draft  was  cleared 
through  the  clearing  house  of  Chicago,   and  tne  North  Shore 
Savings  Bank  got  credit  for  it   througli  the  Chicago   Savings 
Bank  and  Trust  Company,   vyhich  institution  the  bank     cleared. 
The  record  also    shows   that   the  "federal  Reserve  Bank  paid   the 
draft  when   it  was  presented  to   it  in  due  course  of  business 
on  tJne  next   day,    ^nd  that   tiie  draft   in   evidence  is  mp.rked 
paid.     This  meets   every  legal  requiiement,     leople  v,  liller, 
278   III,   490, 

While  we  have  not  ooiaiuented  upon  all    the   evidence 
objected  to,  an  exaiiiination  of   such   evidence  requires  us   to 
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licld  ttint  n«  rcveraifcle  ertcx   is  sappyu'ent, 

?fl«»  ccnt«ntien  that  tb«  verHlct  !»  not  •uat.ained 

"by  tiie>  evlv!!#ne«   ia  witi»»ut  iBerlt,      A  ctart^ful   ii«rutiny  of  alX 

tb«  unchAl  1  Ahited  eTl<l»?noe  ir  th*'  record  d«t«cn»tirRtee  that  th« 

d«fond«inli8  «c?3P«^  guilty  as  ©hUTPgcd   in  the  indlotraMit,    that  tbfjr 

iif«y«  ittisolvent  not  cnlv  n%  the  tim«  th<>*  B^aeih  d<»p09lt  "sms  vftdc 

'i>ut  for  e  long  tlae  prtBT  tJi»yeto.     ?^©r  can  It  b«  truthfully 

BAid  tiiAt   ifc  aipp^arf  froKi  the   record  tlmt  th«7  were  solvent 

at  Wfiy  tifficr  vhilc  tliey  opsrsted  ths  thre<*  be.n.k»,   vhleli  wer# 

cXoded  first  nt  tJie   indtM^ctt  cf  cne  of   tut  fief er<d»jit8  and 

«^t<iv^rwArdtt  bj.  creditor*  in  rb  involuntstry  f rca®<5xii»g  in 

btttOsmptoy.     It    .s  kIso  quite  clear  tlx&t  dtfendants  kB»« 

i&*y  »«rt  i»aelvent  »r»d  that.  th«y  p© »««»»«>*  suck  k«0'^l«dg« 

«  loag   tijse  anterior   to   t:n«  clcoiug;  of  their  b<srikik«     71a« 

•Yidenc©  shewa  that  th«*y  reaortffd  tc-  miny  queationsble  and 

Aintonoet  ssfQt'aoJft  to  }c«»»p   th«»  d-rera  rf  th®lr  bank*  0|!>«iri, 

wxiioh  fflwt'nods   wer«  r««orted  to  bco«was»  r>f  th«  Jmcwn  f»ot 

ef  their  inaolYoncy,      Aside  frcis.  th'5««  ffot®  the  r^aT*     ias 

as  »tated  in  the  'J««at!oiwroft  cace,   «2i2JI!i»   ^^"t  - 

•At  all   f»'T«Titfl,    <«•  h«!  hclde  hlaaolf  out   to   th« 
P'UbXie  an<i   to  iii»  ox4«tf:tt#r»  a«   b^lng  posaesised  of  aoney 
•n'S  o»pit.al,   nrtfi   th««r»for*  tc   h**   snf^ly   tru^t^^d,    it   ia 
hi«   dut>   tc  Jtnow,   un-i.  h*  is,  under  all   ordinary  ciroua- 
8tane««,   betint!   tc   know,    ths^   h**   i's  sclveot,    "ir^di  it   ia 
erli&inai  neti^lig«noe  of  iiiu  not   to  kno'a  of  nia  own   in* 
aolveney." 

ijad  naidtt  from  thia  Iftgal  presumption  of  knowl* 

96.yi9  on  their  pitrt,    they  J:i«d  aetuail  knowl«d4;«;   for  aonc  ti»« 

before  th«  closing  of  th«  banks  ti.©.v  ■wwre  inforaed  by  tJieir 

•ttorisey  that   they  wara  inaolvaat,  and  unleas   tii«y  wilfully 

ahut  th<^ir  fryaa  to  axiatin^}  oonditiona  they  vail  kaaw  thay 

vara  inaolvant  (*t  ths  ti»e  the  Auditor  nada  an  asaasanent 

•f  ip.6c  Tier  ahara  uica  the  atook  of  th«  Ed«e«ata7  Stata  Bank, 

and  also   at   the   time   of   s.  meeting   of   the   defendants   v^ith 
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their  attorney  and  some  of   their  creditors  at  the  Oontinental 
&  Conuaerclal  National  Bank, 

The  olijeetione  raised  by  the   defendants   to   the 
instructions  are  confined  to   thoee  giv&n   nt   the   instance  of 
the  State,   and  therefore  £ie  no   ol)Jectione  bi,{;«>ar  to  hare 
been  made  to   the  refusal    of   tJie  court   to  give  certain  in- 
structions proffered  hy  the  defendants,    the  latter  are  not 
before  us  for  review.     The  instruction  given  by  the  court 
regarding  the  form  of  the  verdidt  is  in  the  language  of  the 
statute  and  is   sufficient,    and  an   e3^;mination  of   the  other 
instructions  given   ot   the   inatc^nce  of   the  State   dlsoloaea 
no   error  of  a  reversible  nature. 

It    fma  the  duty   of  the  jury  to  fiX  a  finti  as  a 
part  of   the  puniairiment   in   the  ceae  of   each   of  tns  defendants 
at  double  the  amount   of   the  Basch  deposit.     This,    in   the 
ease  of   the  defendants   other  than  '7illiam  H,   paisley,    they 
did  by  Inference,   as   they  fisied  the  fine  of    these  tT«fo  defaud- 
ants  at  $1400,   whicJi  is   double   the  amount   of   the  Sasch  de- 
posit,   as  the  law  requires.      Under  the  aatJiority  of   the 
ikeadoworoft  case,    supra,    tliis  was   sufficient. 

However,   as  to  the  defendant  WilliajB  E.  Paialey. 
the  verdict  is  insufficient   to   sustfiin  the  JadtvQient,   as  the 
Jury  fixed  his  punisroaent  at  one  year  in   the  penitentiary 
without  inflicting  any  fine.      The  statute  provides   that  the 
punishment  upon  conviction   shall    be  &  fine  of   double  the 
•mount  of  the  sum  fraudulently  ta^en,   and  in  addition   there- 
to the  defendant  rosy  be  imprisoned  in  the   state  penitentiary 
for  not  less   than  one  yt^nx  nor  roore  than  three  years.     The 
fine  is  a  necessary  and   indispensable  part   of   the  punish- 
ment,   and  although  where  it  is  for  less   than   double   the 
amount,   as  in   the  ite«doworoft   case,    the  defendant  can  not 
object,   because   the  error  is   to  his  advantage,   and  of  it 
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he  therofdr«  oan  not  b«  a«ar'}  to  oomplain.  Th«  provieiaa 
«f  the  atatuto  Is  mandatory  as  to  aotae  fine,  arui  it  cajiaiot 
be  dl3pen»ecl  TJlth,     groCT   v,  ^J££l£»   173   III.   34« 

Xa  the  InstAnt  ease  the  Jury  showed  eTiclenoe  of 
«  desire  to  treat   tb«»  defen^iant   villidua  H«  jeainley  with  lea* 
iency  »nJ  r^'ceeanenfied  him  to   the  elosency  of  the  court  in 
their  Twrdict,      If  they  had  followed  tli«  law  with  a  fetiillng 
thtts  Qade  evldefit,   they  ml^ht  net  h&v«  sent  hint  to  the  peni- 
tentiary.    They  might  haTS  dispensed  with  that  pax't  of  the 
puni8hts«nt  iihieh  ia  their  disexetien  they  need  not  infliet; 
but   they  oouXd  not  dlepcnee  «iti^  th«  fine  which  the  statute 
laakes  aumdatory  as  a  punisi!:u3fient* 

The  contention   tr^tit   the  fines  are  four  ti&es 
the  Talue  of   the  deposit  is  not  well  talnea.      i:he  punishment 
is  as  to   eaeii  defendant,   and   tue  fine  as  to  each  is  wlthla 
the  amount  fixed  by  the  statute,     The  defen Jan  is  being  equally 
guilty  th«y  must  pay  the  statutory  pwaalty  of  «  fine,     7he 
fine  is  pimit»h«<9int,  not  reeespense, 

for  the  errors  Indicated  the  Judjssaent  as  «%»jfltinBt 
the  defendant  ^lllaes  K,  ^^isXey  ie  reversed  »nd   uhe  ouuse 
as  to  hii»  is  rersiandad  to  the  Crlft^iiHil  Court  for  a  new  trial, 
Aa  to  the  defendants  Oliver  7,  laisley  and  Janes   f,  Paisley 
the  Judgment  of  the  Crieinal  court  ia  affimed, 

jyeVSRaSB  AM33  KBMAKSjgD  Aii  TO   %'lLLtm   H,   i'Al3LSy 

AID  Apyuutn)  iuj  TO  QLvrm  y,  tkiaiEY 
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HEt-lVimiD  THF  0.11??I0f?  01^  THS  GOtm?. 

On  a  trial  before  court  and  Jury  plaintiff  had 
a  Terdlot  and  a  juagment  ihi^reon  for  ^14£I«C5,   and  defend- 
ant brings  the  record  here  for  revieur.     The  inatxt^usients  sued 
upon  are  as  fcllowst 

•Chicago,   .ruly  18,   X913, 
Received  of  rmd  aooepted  froja  CourtenaT^  liaxber,   con- 
eral  Agent  of  The  Equitable  Life  Assurance  aociety  ef  the 
I'nited   ;",tnt.fiB   cor-DOritlon  policy  :;o.   1838Q43  far    >1&CC0 
ineuTRnce  on   the  Xife  of  ^'^rank  J  ellieh  in  the  above  named 
Coxspany,   the  eume  being  as  applied  for  the  pre^-siua  for 
wialch  la  0727, 20  whieh  ^e  agree  tc   pay  Au^uet  1st,  1913. 

Veilieh-Hay/TO.rd  Cp., 
Per  Ralph  B,  Haywrd,  Treae, 

Chicago,   July  IP,   1913, 
ReeeiTod  of  J»nd  Rccept^d  frcm  Ccurtenay  IJnrber,  Gen- 
eral Agent  of  The  T:quitable  life  Assurance  Society  of  the 
United  3tfttfi8   oorj-orat icn  pelicy  >;o,   183^954   for  $15000 
Insurance  on  ny  life.    In  above  ne^ied  co»pany,    the   aaae 
1>eine  ae  api'lied  for  the  pre.r.lua  for  ■^hich  is  ^418,66 
vhieh  ve  will   pay  August  let,  1913, 

Hel  1  i 3h-'f layward  '.'o , , 

ier  Ralph  £,  Ilayward,  Treae," 

These  inutrujuents  were  offered  and  received  in 
evidence  s.na  the  v«rraict  and  Jud^ent  ure  for  the  amount  of 
|478,65  and  ^721,20,   agreed  by   eaid  insti*u£iettta  tc  be  paid 
with  interest  from  the  tiate  when  said  sums  were  respectively 
due  until   the  rendition  of  the  verdict. 

AS  has  oftentimes  been  held  Toy   thid  and  the 
Supreme  Court,   the  abstraot  is  the  plaading  of  the  parties, 
and  sueh  abstraot  must  state  suffleient  of  the  reoord  that 
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error*  Assigned  oan  be  determined  from  the  reeltntions  of 
the  Bbstraet.     in   thie  abatract  ve  find  neititer  deolarAtion, 
pXe»0»  nor  any  other  pleading.     It  is  impoeeible  to   detersiine, 
without  an  abatraot  of  the  pleadings,  vjaether  or  net  the 
rulinge  of  the  eourt  on  Uie  aduiittaion  and  r«J«ctlor.  of  prof- 
fered evidence  are  erroneous. 

While  the  affidavit  of  meritt   is  fairly  ab- 
straoted*    rre  cannot   say  that  it   eupperte  defendant's   special 
plea;   and  v^ile  the  affidavit  ehallengea  the  sufficient  esce* 
oution  of  the  ineuranoe  policies  refwrred  to   in  the  Instru- 
laente   sued  upon,    it  cannot  be  held  to   take  the  place  of  a 
plea  of  non  eat  factum,   which  was  the  defense  attempted  to 
be  znade  by  the  evidence  upon  the  trial,     Neither  the  decla- 
ration nor   apecial  plea  la  abstracted;   ««  are  therefor©  un» 
able  to  say  what  were  the  ieeucs  Joined,     We  do  however 
find  froffl  tlte  evidence  in   the  record  that  the  inatrumente 
sued  upon  were  binding  agreeiAerste  nnii  enforoible  at  law, 

X.&oi£ing  matters  in  defense  which  are  reviewable, 
the  Jud^nent  la  supported  by  eoples  of   such  instruuaiente  found 
in  the  abstract  and  tlie  offering  and  receiving  of   such  In- 
•trumenta  in   evidence  upon   the   trial, 

we  will  not  go  to   the  record  for  Infonantion  to 
reverse  a  Judisaent  whieh  the  defendant  should  have  furnished 
in  the  abatmet.      GRliebur:s:  v.   Deutech.  178   111.   App.   633; 
Griggs  v,   Griggs.    «iQ4   ibid  160;    Johnson  v.    geldnsan.    Ibid  190; 
People  V.   yiRnnlgan,    ibid  548;    Delonp;  v.   Hri<by,    acS   ibid  206; 
leople  V,   Ghaplro.    ibid  292;   lioCo-rcrn  v.   Citv  of  £hi£R£0,   2C2 
ibid  159. 

Ths  so-called  abstract  filed  by  defendant  is 
violative  of  rule  16  of  trii»»  court,  which  provides  that  a 
party  brint^ing  a  cause  to  tnl»  court  ahnll  fumioh  a  oosi- 
plets  abstract  or  abridgement  of  the  record,      iShere  the 
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party  bringing  a  oeuae  to  this  ocurt  for  rcTlew  failo  to  file 
•B  abatrnct  of  the  record,    as   requlr«*d  \>y  rule  18  cf  this 
comt,   and  the  «Yldence  ao  naccrtalned  from  the  etatament* 
in  the  hritttn   lo  conflictlnp:,    the  jurtgwent    -till  V«  affirwed, 
CnnipbRi:!    V,    C.nCTpbolj^,    <!?<>   111.    S:^7, 

The  judgment   of  the  Circuit  Court  1«  afflraied. 
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/JMillUS  KAT2,       \ 

Pef •ndljknt  In  Error, 

ERROR  TO  yimiCli'AL   COURT 
▼».  \  /) 


0?  CHICAGO, 


n«ittUff|iii  XTro|C 


SJtiJLs   writ  of   error  really  pr«t«nta  for  our  ro> 
▼iftw  but  one  queation,   and  tuat  1«  whether  tn«  trial  Judge 
•rred  in  dvayin^  the  aietion  Bade  by  the  garr.iiiihee  to  vacate 
the  jud^^it  a^ainat  ixinA,     Another  branoii  of  this  oeiee  wae 
before  ua  on  appeal  in  General  iTiueber  23454*   in  v»hioh  an 
opinieu,  net  yet  reportedt   vae  filed  i;eoe<^uber  17 »  l'&17. 

(Counsel  dogmatioally  state  legal  ^rcpoaitioae 
without  oiting  any  euetaioiag  authority,   contenaing  that 
"none  are  neeesaary  upon  euoh  plain  pcinte,*     one  of  theae 
•o*oalled  **plain  points"   la  that  the  court  record  can  be 
contradicted  by  oral  proof •      ?•  think  oounsel  are  far 
afield  in  their  ooatentiona  regarding  the  Iay,   and  that 
failure  to  cite  ouatainlng  authority  for.  euoh  contention  rests 
solely  in   the  faot  that  none  ean  be  found  in  the  books. 

The  record  before  us  reel tee  the  presence  of 
the  gariilshee  in  court  at   the  tiise  the  Jud^gment  was  rendered, 
and  in   tJxia  regard  the  record  is  self -supj  orting  by  its  ua- 
denied  recital  that  "execution  herein  be  stayed  until  jTuIy 
19th,  A.   r».  Idld."     ie  can  hardly  assuAS  that  plaintiff 
voluntarily  moTOd  to   stay   the  exeoutlon  upon  hJLs  own  Judgment. 
This  order  was  followed  on   the  25th  of  July,   1916,   by  a  mo- 
tion made  by  the  garni ihee  to  Taoate  the  Judf^ent  entered 
en  the  26th  of  June,  1916,   the  hearing  of  which     motion  was 
continued  indefinitely;    on  the  6th  of  August,   1917,    the  mo« 
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tion  was  further  heard  and  denied,   and  the  order  staying 
execution  vaoated  and  »et  aaide. 

Tile  grcund  upon  viii.ioJti  the  Jud^Msnt  «ae  eought 
to  be  eet  aelde  wm  tiiat  certain  attorneys  for  yrank  Bayuao 
in  tine  nppeal  eaee  above  cited  ciaiaed  a  lien  upon   the  Judg- 
ment of  Bavuee  against  JSIia;    that  a  uotioe  of  auch  lien  was 
eerred  prior  to  the  entry  of  the  Ju<Aipfient,  iaia  stating  in 
his  affidavit  titiat  he  did  not  knew  the  le^al   effect  of  that 
notice,     Ttom  thiai  affidavit  the  gsirniahea  ad:&ittedly  had 
Qotioe  of  the  attomeye*   lien  claim  before  pleading  and 
trial,     file  failure  to   interpose  the  aaae  as  a  defense  at 
the  trial «   if  it  w^a  a  defense,  ilraa  inexcusable  and  ims  a 
sufficient  reason  for  the  trial  Judge  to  deny  the  amotion 
to  vacate  the  judgment,     This  evidence  aae  not  newly  die* 
covered,   but  was  in  the  po^isesslon  of  the  garnishee  at  the 
time  of  the  trial ,  and  hie  failure  to  make  a  defense  based 
thereon  «ms  a  laoii:  of  the  exercise  of  auoh  diligence  as  the 
law  requires.     Therefore,   there  was  no  error  in  the  denial 
of  the  isotian  to  vacate  the  Judtaii«<^t,  nor  was  so   doing  an 
abuse  of  that  sound  discretion  vnich  the  law  reposes  in  a 
judge  in  sueh  circuffistances.     jr.eppl<ii!  v.   ;.Mi^^iaffls,  ii4,2  111.   li^7, 

The  evidenee  relied  upon  to  defeat  the  recoveiy 
being  ad3:uittedly  in  the  possession  of  the  garnishee  at  the 
tiise  of  the  trial ,  his  failure  to  bring  the  saffie  forward  at 
the  trial   as  a  defense  is  no  reason  for  vacating  the  judg- 
Bent , 

The  judgment  of  the  )f'unicipal  Court   ia  affirmed. 
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Vf:OTl.¥:  OF  tm   JTATE  OP   II.jJ?I0I3.      ) 
sVfenlant   in  s/rv.v,  ) 

vs. 

ISAAC  n2^1.iJJ<:,   /  ) 

Plaintiff  /n  rrror. 


01?  GninA/',t., 


^09  1X301 


VM,   rTflSIMSG  JXJ3TIC1  l-iOTT)OM 
tJ^LIV^^SD  Tin:  OTTStOV:  0?  THIi;  COWRT. 

T)6fcndarit  v»«  cliarg«t!  on  an   informatloa  vrith 
Tiolating  aec,   57,   Chap,    36,   jR.    S.,    in   tiiiit  I-ie   did  ck    tne 
26th  day  ^f  Ausuat,    1917,   At  CM e ago,   rent   s)>-  I'st  n  rccm  or 
roeiaa  for  tJae  purpose  of  pros  ti  cation,   i'omlcation  ©jiid  ie^^d- 
n«8»,   and  on   a  tri**!   uirfcrt  the  court,   -aT-aeut  a  Jury,   ue  wa« 
found  <suilty  cf  "rentlnfi  or  letting  rooms  for  tiie  j^^Qtice 
of  pre  3ti  tut  ion  or  l«4';Tdneas  or  forniOKtion,**   f*nd  ^vrp  fired, 
two  hun.l.re'l  dollars.     TJefeniant   aneo  out  t>ii3  «/rit  of   em-or 
in   an   e'fart   to  ;r«vrti:'30(  ■!ih<i  .VJi<^i':?Hont. 

"Q&fmidnrtt  «wgue»  th©  prpaviiiptior.   of  innooeaa«, 
tlae  T'saarTiril-l  e   .Iriibt,    r-'f^eujijipt  J  or   of   irsnttoerce  of  fraud,    Il- 
legality or  orlri<*,    C'f*  ari  accused  person,   i^ry   thi^t  a  womKn  ip 
premijsiocJ   to  be  ehftstv,      Th«>9«  rre  pll   trite  legp.l  proposi- 
tions,  ?*.< cl   the  fitviilty  se  veil   ae   the  inroceut  ajty  frr.ely 
»vt>il   of;   but  \7brn  »13    the«e  prtssxirrjjitione  ere  overceme  by 
legi'l    jiocf ,    they  fade  ttwuy  f'.nc  are  no  longer  of  &ny  nioia«ar»t 
»k>  tfefenepc. 

To  recsi'pituXrte   the  ixvidu^Gc  M'&uXd  servii  no 
useful  purpose;    auliics  it   tc   itty   timl  il  vraa  sufficient  to 
nroTc   af>f ericissnt  feail^J  heycnd  all   r&a&&nbble  doubt  of   the 
infraction  of  th©   ot^tute  ss  ciriai^ed  in  th«»  ialor&aticr*. 
Under   tnc  cojiipt'tent  ©Tldcncc  in  the  record  thfrc  1p  no  room 
for   epecul&tien  as  to   the     purpose     of     the     ci*feEd*nt 
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&9  th«  ke$r»r  of   th«  hotel   whioh  hs  ras  acUlttedly  operat- 
ing,    ijuestiona   of  the  exercise  cf   er'ilnary  oar«  «a  to   the 
ahAvv.cttir  of   the  iiua&tes  disappear  in  the  light  of   the  tea- 
tiaiccy  that  defendant   rented  hie  rooms   to  levd  ch&racters  of 
%oth   sexes  vrho   cnnie  off   the   streets   without  baggage  and  tar- 
ried but  a  ocTisparatively  short   time.      From  the   testimony   of 
the  pelioe  given  on   the   trial    it   is  apparent   that   defendant 
vacS  operating  an  estf^hliehm^nt  for  the  practice  of  sexual 
lewdness.     liis  house  was  f>.  disorderly  one  within  the  mean- 
ing of   the   statute;    and  on   the  date  charged  he   did  rent 
rooms  for   the  purpose  of  ll  licit    sexual    indulg«»nce  betweea 
persons   of  ^oth   3e:irea.     There  w^is  no   error   in   the  adiTiia- 
3ion  of   oviolence  as  tc   the  character  of  the  persons  who  were 
inmates  of  the  house.     Suoh  evidence  tended  to   eatahlish  the 
imiBoral   character  of   the  house.     Knowled»te  oi'    tiia   character 
of   the  house   is  iasputable    to   defendacit,    ita   proprietor,   but 
aside  from   that   there  is  affiriiatiTe   evidence    thai   room* 
were  rented  on   the  occasion  in  quesbioia   to  peracn^  for  im- 
moral  purj,oses  in  the  presence  of   dcfenuaj;it,    who   v^as  told 
th»t   the   X'^rpcns   eneaging   rooias   were   not  married,    Co  wjQich 
he  replied  that  he   did.  nat    car*"   sc   Icriff:  as  Uiey  were  regis- 
tered. 

It   ifj  contended   that   the   trial   Juugfe  adxltted 
lacofflpet-ent    evi<lenoe,      He  this   as   it   t!?v,    the  trial    being 
tefore   the   court  without  a  jurv,    tUf  jresuixption   will  be   in- 
d.clped  rfaere,    ^e    in   thie   cse,    there   if    jufflcicrt   evidence 
In   the  record,   wrchall enged,    tc    suei^ir    the   convieticn,    that 
the  court  hrecied  only  con;petenl   evlcici^ce  in  er .living  at   its 
Judgment.     Ipcrle  v.    jscpby,    1  yf-.   ^.11.   *.p^-.    CS;    Illinois 
Steel   Co.   ¥.   Ireble  Krchine  Vorks  Cc.    kdlS   111.   403. 

Counsel   for   defendant   complains  ihat   the  trial 
Judge  would  not  allow  him  to  argue   the  case  for  his  client. 
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(te  tfclB  point   th«  reeer'l   •hows   th&t  wltheat  »ny  elsjcctlcn 
the  trlftl  Judf;«  rendsred  his  opinion  and  prcnouuced  judi;jierit* 
gcing  cyf^T  the  crucial   quotione  in   the  ca»«  viy  underntard- 
infCly.     ^Tot  until   the  ^ludfrnent  of   the  court  w«a  pronounced 
did  counsel  requ^'st   to  be  hesrd  in  argument.     At   th.i«   stage 
©f  tbe  case  th^  trial   Judge  wse  Juatified  smd  acted  T?iti!.4n 
hi9  right*,. «ind  according  to  precedent,   in  refusing  to  ]ae%r 
further  argument ,     After  pronouncing  judgiaent   tiie  caa!«  was 
closed.     However,    denying  the  privilege  of  argument  to 
oeuneel   will  not   of   itself  be  aeccunted  reireraible  error 
i^ere  the  record  clearly  sustains   the  Judgt&ent  being  re* 
Ti  ewed , 

The  .ludf^ect  of  the  Jk.unioip&l  bourt  Is  free 
from  reversible  error  and  ie  affirmed. 
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PAUL  E.    ROiSGOTRXand  EML   F.         )j 
ROSdlTER,    doing  bSisinest  at 
ROSOFRR  *  COtJiPAH'k 

NAppellees, 
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J.    A.    FREY. 
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OP  CHICAGO. 
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MR,   IKJtSlDUrO  JlJilTICB  HOLDOJt 

iJELXvsRFr  rm  oriKioH  oy  the  coui^t. 

{ju  a.    iii'ial   bei"cr«   the   ceurt  witiiuut   a  J  wiry  pi  ail - 
tixTs  xj,ad  juu«^ent   far  ^187. 5v   and  defendant  ap>v-alj. 

iii<e   eTideac*  disclosee    thaz   def  eu^ant  owned  a 
two  apai'tij)e£tt  briak   buildiiag  numl»ered  16^56   Jcuth  Clinton 
Jrark«   ChicatiO,   upon   #hich  he  put  a  juries  at  |750C*   ax;a  gaTe 
it    to  plaintiffs'    reel    estate  brokerage  firm  to   sell,     Tiie 
plaintiff  a   directed   defendant's   attention    to    eouiiS  vacant   land 
at  Twenty-first  place  near  Tforty-aeTentn   etreei;  aa   sai table 
for  a  trade;    defendant   b'Sinii;  a   builder  w?i9  willing    to   take 
either  oaan  or  -laeent  property   suitable   for  building  purposes, 
defendant  viewed  ttee  property  'out  nc     agreeri^ent   f(^r  a   trade 
was  arriTftd  at.      i'lie  ntumfn  of    the  c    ncr  \sfas  not  ooftaiiuriicated 
by  plaiiitiffa  to   ciefenaunt,    nor  v/as   tf^H  owner'*}  ur'iae  «t   that 
time  known    to   defendant.      At    this  point   the   evidence   i^Lowa 
that  plaxntlffs  took   the  otatter  up  MiXdi  a  kr.    Jhice^   but   the 
parties  coula  not  ui^ree  upon  ter^s*    although  onu  of  the  plain- 
tiffs testified  tnat   there   das   only  4l''ib  differ i^uoe  between 
them.      The  first  of  the   trades  above  reuited  was  declined  by 
defendant   the  latter  part  of  October,   l't<16,    and  the  white  of- 
fer about   two  weeks  later.      On  januaTy  14,   1917,    defendant  an- 
B   strered  an  adv^rtiaement  by  lett«>r  to   "S.   A.   Tribuit*"   and  sent 
H   It  to  the  of  floe  of  the  Chicago  Tribune  by  oiail,   in  whioh  letter 

ii 


wf^i?*::;  -  «y| 


\ 


■  .  -,  ,     .      ,,,;       ,^     .■,;.i'        >  ,;    .   '-1'.'    ■' ■■  ';•■  VX.I'iii 

,  •    ,  .        ...  .  •..   ■       J  ....'.■    .;      :■  t  .'iOw     !'■  f..^     ',    .jv; 

•iV-         -.       .     .  '■               .■■■:'.•        ■•    .'■-;:    J  ■;    /.    J..;.-     ao..^;    ,,0H'''    ii''-     . --- 

":•.-.  ■                   :.■■■•          >■..■     '-■    ■■■•ii-r;    ■■  J'      .Jr'i    v/'rlri«   C'V. 

•-•.-."     /*       0-  ....            "     •;«•'.         •-■•  :     ,.:'■•■;«.■.■  i;-i  .;:^,     i:-:i    u  ;  ii  J  itA/*Xi;,    V/J 

:*, '    J.       ,    -  .:..  ..             - ■■  -    -J.:'    ,■■•■.-    jiij    aooj   it5.ilinini<i  i.ixii 


he  described  his  property,  stating  the  price  to  be  $7500  uid 
offering  to  tr»de  for  the  adrertised  lots  if  they  were  8uit> 
able.   It  seems  that  the  advertiser  was  Henry  leckf  throu^ 
whose  adrertisen^ent  and  defendant's  answer  thereto  the 
parties  cane  together  and  the  trade  was  made,  and  of  tihieh 
trade  plaintiffs  olaisi  they  were  the  procuring  cause. 
Peck  was  used  as  a  witness  by  both  sides  to  this  litigation; 
they  therefore  youch  for  his  ▼eracity.   Furthermore,  there 
is  naught  in  the  record  tending  in  the  slightest  degree  to 
ixnpeach  his  testimony. 

It  is  not  claimed  by  plaintiffs  that  they 
brought  feck  and  defendant  together,  but  they  insist  that 
owing  to  the  circumstance  that  they  showed  defendant  leck*s 
vacant  lots  for  the  first  time,  ieck  is  therefore  their 
oustomer.  i^eck,  however,  testified  that  he  knew  defendant 
through  his  answering  lreok*s  advertisement  in  the  Tribune 
and  not  before.   Paul  E,  Koegner,  testifying  in  his  ovm  be- 
half, swore  that  after  defendant  declined  the  White  trade 
on  the  terms  proffered,  "there  was  nothing  else  said  be- 
tween  myself  and  Kr.  Frey  pertaining  to  this  transaction." 

Peek  was  a  disinterested  witness  so  far  as  any 
liability  in  the  matter  in  suit  is  concerned,  and  his  tes- 
timony is  in  harmony  with  the  facts  testified  about  by  the 
other  witnesses.   Indeed,  there  is  no  claim  that  plaintiffs 
negotiated  the  tr»de  which  was  finally  oonsxuomated,  or  that 
the  parties  ever  came  together  through  anjr  efforts  of  plain- 
tiffs.  Their  claim  for  commission  rests  upon  the  mere  fact 
that  in  the  first  instance  defendant  was  shown  the  keola 
lots  by  one  of  the  plaintiffs. 

It  is  patent  that  plaint l/fs  were  not  tltie  pro- 
curing cause  of  the  trade  of  defendant's  property  to  the 
wife  of  the  witness  l^eck,  and  at  said  in  dtone  v.  yerry. 
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144   111,   App.   191.    'o   we  find  -   "that  the  efforts  of  plain- 
tiff  were  not   the   effective  iaeana   or  procuring  cauae  in 
bringinji  about   the   exohange  of  property,"        Ber^-f-gn  v, 
3vy£dioh,    etc.,   16B   ibid   Z29 ,    ia  autiox-ity  for   the  helding 
that   .ffhild  a  broker  may  have  first  hroaght  the  preficlsea 
•old   to    the  attention   of   the  ultinate  purcheeer,   yet   if 
such  agent  was  not   the   efficient   cause-   of  making  the   sale, 
no  oonuLiusicr)   is   &x\e  tiia.      jay  is  v.   Gaa&ette,   ZO  ibid  41, 
Is  aleo  an   interesting  ease  in  affi nuance  of    suou  legal 
principle. 

Ilaintlff 8  had  before   the   tiine  of   the   trade 
abandoned  their  efforts  with  leok  and  had  negotiated  with 
White,   with  whoa  they  vere  alike  unsuccessful. 

It   therefore  follows  that  the  Jud^otent  of   the 
Kunicipal   Coort  uutt  be  rerersed  with  a  Judgment  of  nil 
capiet   in   this   court,    and  it   is    so   ©rdtred. 

RlViHSEl!  WITH  JUEGMICT  03? 

KII   CAIXAI. 

Mr.  Justice  Derer  dissents. 
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BERZ  OOI^Airr,  la   cor^.)or«tion. 


Y8. 


IIOTI.T^'S  CyA3  light  t&  COKS 
GCKPAJIY,   a.  corrorp\ion, 
Appellimt. 


Ai-PIAL  IfROM  mmiCIFAL  COURT 
07  CHICAGO. 

209  I.A.  304 


HR.  PRB3IDIB6  JtrSTICT!  HOLDOM 
IXSLirmiSD  THB  OtiriON  0?  THE  COUKT. 

!nii«  Action  aro0«  from  a  oollieiOB  between  two 
autoiiiobilee,  one  of  v/hioh  was  an  ambulanco.  On  a  trial  be- 
fore the  court  there  vae  a  finding  and  judgment  in  favor  of 
plaintiff  and  against  defendant  for  $750,  and  defendant  ap- 
peals. 

The  amended  atateisent  of  elaim  charges  that  plain- 
tiff was  obliged  to  and  did  lay  out  and  expend  in  repairing  the 
dam.ifte  to  its  said  aetor  Tehiole  certain  sums  of  money,   and 
that  after  the  motor  Tehlcle  of  plaintiff  was  repaired  it  was 
worth  |300  less  than  it  was  bfore  it  was  deuna^ed  by  the  neg- 
ligence and  earelesaness  of  defendant. 

Otto  H,  Bers,   a  witness  for  plaintiff,    testified 
that  he  was   the   owner  of   the  ambulance;    that  he  purchased  it 
in   the  fall   of  1912;    that   it   co8t  in   the  neighhorhood  of  $800; 
that  he  purchased  it  of   the  9inton  Company  and  afterwards   re- 
modeled it.     The  oiiauffeur  who   droTe  the  ambulance  at  the 
time  of   the  accident  testified  that  he  worked  for   the  witness 
Berz.       7rom  this  testimony  it  is  clear  that  Otto  H.  Bers, 
and  not   the  Hers  Company,   was   the  owner  of  the  damaged  ambu- 
lance.    11 » in tiff  argues,  however ,   that  there  is  no  pleading 
denying  ownership   in   the  corporation.     This   is  true,   and 
plaintiff,    in   the  condition  of  the  pleadings  jaight  have   rested 
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its  caHie  without  proving  ewnerahlp,  but   it  elected  to  prove 
that   it  did  not   own  the  anbulanee  and  that  Otto  H.  Bers  did, 
irtaioh  OTideneo  put  plaintiff   out  of  court.     It  alleged  that 
tX  was   the  owner   of   the  ambulance  and  proved  that   Otto  H. 
Berz  was  aueh  owner. 

The  fundamental  rule  that   the  proof  aaust  confoxv 
to  the  aTerawits  of  the  pleadings  is  violatod,   with  the  result 
that  plaintiff  has  failed  to  prove  any  right  of  recovery,   as 
the  aaibulanee  was  not   its  property. 

Ihile  vdiat  has  been  said  disposes  of  the  case,   we 
vill  add  that  on  the  merits  it  is   clear  that  plaintiff,    if  it 
owned  the  ambulance,    would  not  he  entitled  to  recover*     Th« 
chauffeurs  of  both  parties  were?  at   fault  la  approaching 
tlie  crossing  nt  rlf-ht  angles,  neither  paying  any  attention  to 
the  other,    although  in   view  of    3ach  ether  for  a  sttffioient 
diatanoe   In  which  tn  have   stopped  their  respective  automo- 
biles.   In  the  exercise  of  due  care,    in  time  to  have  averted 
the  collision.     Bers*s   chauffeur  testified  that  he  was 
going  about  fourteen  or  f if te  n  miles  an  hour;      that  he  no- 
tieed  th&t  deftt3dant*8  automobile  made  no  attempt  to  slew 
down,   and  that  be  knew  XhfX  if  he  vent  ahead  there  must  be 
a  collioion,  but  that  he  made  no  effort  to  slow  down  and 
kept  going  St  the  stjne  speed  all  the  time.     The  evidence  of 
the  chauffeur  of  the  ambulance  establiehea   the  fact  that  he 
was  not   in   the  exercise  of  ordinary  ears  at  the  time  of  thtt 
collision,   but  was,    on  the   contrary,   reckleaaly  disregardful 
of   the-  danger  which  was   iminent  and  visible.      Chicago  Union 
Tract ion   Co.  v.   Jacobatoi    217    111.    404, 

^  "'«lth  V.    Chicago  General  Ry.    Co..    86   111,   ^p . 
•47,    the    court   said: 
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"The  plaintiff  aii-v  Uie  car  cc»Tjing  at  a  high  rate 
of   9peed  and  the  XefcitiisAte  inference  from  hie  pleading  is 
that  he  knew  he  could  not  croas  the  tracJco    riLhout  Iseing 
struck  by  tli«  car,   unlees   it   should  be   stopped  or  slackened 
in  •peed,   and  so  knowing  he  deliberately  took   the  cnancee." 

A  Judgment  for  the  defendant  in  the   imith  onae  was  af- 
firmed.    John eon  v,  Coey,   237    111,   88. 

The  parties  were  in  perl  delicto,   and  therefore 
the  law  will   not  afford  either  of  theia  any  relief. 

The  Judgment  of  the  tk'uniclpa]    Court  is  reversed 
with  a  Judgment  of  nil^  capiat  In  thie  court, 

RKVERSim  ^ITE  JtlDCKTTJT  OP 
KJL  CAPIAT. 
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lUTHJSIRXinC  HAST  IMS  •%  A. 
OB  Appeal  of  RA.UH  TKVlWi 
and  BJmjAi'iif  ?•.  j.  odkll, 

it,. 


AII-I^At  T>RCK  CIBCUIT  COUIWr 
Of  COOF  COUNTY, 


209  I.A.  305 

KB.    jrUSTICK  SKVEB  OU.IVKRID  THE  Ol'llflCl  OF  THE  COURT, 

Thia  is  an  appeal  £tcsu  a  dttor«e  o£  the  Cir* 
ouit  Court  of  cook  County, 

The  facta  as  gathered  frois  the  brlefe  of 
eouneel  arc  aubtiitantially  aa  followe:     On  Auguat  4*   1915. 
one  Halph  Temple  fereeloaed  a  aeeond  mortgage  on  certain 
real   estate.     The  property  was  sold  under  the  foreoloaure 
decree.     A  ra«8t«r*a  oertifloate  vaa  issued  to  Te«ple»   the 
purchaser,  and  was  assigned  by  hla  to  Benjamin   ?,   J,   Odell, 
On  feay  7,    191.5,    the  ranster   in   chancery  inaued  a  deed   to   the 
pretnlaea   to     Odell, 

On  Septenjber  14,   1914,   Frederick  >i,    rfiokott 
filed  a  bin    to  foreoloee  a  certain  first  trust  deed  held 
by  hiia  on   the  premises  in  question.     Halph  Tenple  was 
naaed  in   these  proceedings  as  defendant,     ausutions  was 
issued  against  Temple  which  was  returned  by  the  Slieriff 
unserved,     aervice  was  had  on  Temple  by  publication,   in 
accordance  witu  the  statute,   and  on  Janu£.ury  <i6,   1W15,   a 
deeree  pro  conf esso  was  entered  against  hiici.     D<>i3ja£Jia 
F,   J,   Cdell   was  not  saade  a  party  to   these  proceedings. 
The  premises  were  sold  by  the  icaster  under  n  decree  en- 
tered in  the  cause  and  a  xaaster*B  deed  was  issued  to 
Frederick  B.  Wickett,    the  purehaser  at  the  sale,   on  May  26, 
1916;    o   defiolency  deeree  was  also   ent«red   in   these  pro- 
ceedings against   the  makers  of   the  first  trust   deed,      A  re- 
eeiyer  was  appointed   in   U\fs  prooeedings  and  h«  was   directed 
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to  reoeire  the  r«nt8  and  profits  issuing  from  the  pretQisca, 
On  the  leth   day  of  nay,   1915,   Odell   tendered  to  «iokett 
the  sum  of  f3,750,   being   the  lunount  at   irhioh  the  premises 
were  sold  under  the  firet  trust  deed,   and  also  interest 
ea  this   suffi  froica  the  day  of   this   sale  to   the  date  of   the 
tender*     Wiokett,  who   is  appellee  here,   refused  the  tender 
and  Teisple  and  Odell  filed  a  petition  in  the  Ifiokett  fore- 
elosing  proeeedings  under  ;Seotion  19  of  the  ChAnoery  Act, 
to  be  allowed  to  ouUce  statutory  redimption  fros«  tr.e  sale 
in   the  WieJcett  suit,     on  answer  to   the  petition  the  court 
deoreed  that  Odell  and  Temple  were  legally  entitled  to 
redeam  the  presiises,   and  they  were  given  thiiii  right  on 
payment   to   appellee  of   the   sum  of  $3,750   together  with 
interest  frott,  the  date  of  the  8i».le  to  the  day  of  redemp- 
tion,  and  also   the  total   sum  of   <i273,O0,    exj ended  by  ap- 
pellee for  taxes,   etc,,    'rith  interest  thereon  from  the  date 
of   the  reepeetive  payments.      It  was  further  ordered  by  the 
decree  that  surplus  rents  in  the  hands  of  the  receiver  be 
paid  to  Pickett, 

It   18  urged  by  counsel  for  Wicket t   that  Odell, 
who  v*a  not  »»de  a  party  to   the  suit,   <%nd  who  clains  title 
to  the  equity  of   redemption  through  an  assignment  of  the 
certificate  of   sale  from  Temple,   was  not  properly  in  oourtj 
that  he  w»s  in  no   sense  a  party  to   the  original  proceedings 
to   foreclose  the  fxrst   trust  deed*   and  that   the  court  was 
without  jurisdiction   to  adjudicate  Cdell*s   cluiia  as  ovmer 
of  the   equity  of  redemption   to   the  r©nt«  and  profits  which 
the  record   show*  were   collected  and  held  by  a  receiver  who 
had  been  appointed  in  the  original   proceedings,      We  do  not 
think  that  appellee,  Wickett,   is  in  a  position  to  coaplain 
of   this   error,    if   it   is   error.     He   is   the  appellee   in  this 
ocurt  and  he  seeks  here  to   sustain  the  decree  vfhleh  found  in 
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•Xfr«88  t«xai8  that  Od«li    rma  the  owner  of    tlxe  equity  of  re* 
deiEgption  &»d  vae  entitXea  to  redeem  the  property  frou  'fiok- 
ttt*a  fereoloaure  a«le.     Appellee  has  not  aeaigned  croee 
•rror  as  aealnat  thm  deoree  or  Any  of  ita  provisiona.     In 
thla  condition  of   t)i«  reeord*  ire  are  call«d  upon   to   eonsldcr 
only  the  questiona  ralaad  by  the  aaai^nmenta  of  error  laada 
by  ftppellanta* 

It   is   inaieted  on  laehalf  of  Odell    that  that 
part  of  the  deoree  awarding  the  rente  and  profite  in   the 
hands  of  the   reoiYer   to  ^lokett   in  payment  of  a  deficionoy 
decree  la  erroneoua. 

Where  it  appeara   that  the  rents  and  profit* 

iaatilng  out  of  ffiortgaged  pr«»d.sea  trnve  net  beenplt^ciged  by 

the  mortgage  or  truat  deed  to  secure  ttie  agreetoenta  and 

promlaea  of  the  aortgagor  and  ^«ucre  it  further  appeara   tivat 

the  owner  of  the  equity  of  redeoiptlon  is  not   the  pereon  who 

•xeouted  Bueh  nortgage  and  truat  deed  and  aho  la  not  person* 

ally  legally  liable  for  the  indebtedneas,    such  owner  ef  the 

equity  of  red^iption  la  entitled  of  right  to  suoh  rents  and 

profita. 

^^  Steven  a  ▼.  PgRreon,   208   111,  App,   29,    it  iwa 
the 
held  en^»ut;.ority  ef  Owal ey  v,   Keerea,   179   111,   App,   63,    that 

■Where  the  rente  and  profita  are  not   exj-reasly  mort- 
gaged to   secure  the  debt,    they,   during/;  th(?  period  of  r©- 
deifiption,  belong?   to   tlie  ovme^r  of   th^  equity  of  redezrip* 
tion  rro"vlded  he   is   not   pcracnally  liable  for   the  mort- 
gaice  debt  and  there   ia  no   deficiency  jud^^jcent  against 
hia," 

^°  '-^Qhaeppi  t.  Barthologiae,   217   111,    105,    the 

Supre£&c  Court  held  that  * 

"By  virtue  of  the  lien  created  the  :uort|{ag«e  or 
ceetul  jg^ue  truat  had  tne  rij^t  to  aave-  the  security  fore* 
cTcoeJ  anof  the  property  aold  and  the  proceede  applied  in 
payasent  of  the  aecured  debt.  But  when  Uiis  xiaa  been  dona 
and  the  lien  enforced  by  a  aale  of  txie  property  and  the 
proeeeda  applied,  the  mortgage  or  trust  deed  haa  expended 
«♦«  rnr^m  and  the  property  la  no  longer  eubjeot   to  it a 
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iti5  proviHions.  (citing  oaaes.;  hot  doe»  It  in  any 
««y  affect  ttxe  revult  that  the  holder  of  the  secured 
indebtedness  beociues  the  i^urchaser  «t  the  sfile*  nruether 
he  be  the  mortgagee  or  oeistUj^,  auf  trtts|>,  or  not.  By 
beecir.ini;  the  purchaser  e  new  relation  created  by  the 
statute  exists,  in  no  wise  dependerst  upon  any  prirlty 
•f  contract  betveen    the  purchaser  and  mortgagor •*" 

The  record  shows  that  one  Katherxne  Hastings 
was   the  owier  of   the  property   in  question  at   the  time   that 
the  two  trust  deeds  were  executed.     The  second  trust  dsed 
was  foreclosed  by  Temple,   who  received  a  certificate  of 
purchase  at  the  master's  eale»     This  eertlfioate  was  as- 
signed by  Tewple  to  odell ,    who   on  fcny  7,    X915,    receired  a 
deed  for  the  prerolses.     The  execution  and  delirery  of   this 
deed  vested  in  Odell   all   the  right,   title  and  interest  to 
the  property  In  question  erhioh  was  held  by  Ka therine 
Hastings  at  the  tine  the  second  trust  deed  was  exeouted* 
The  order  appointing  a  receiver  to  collect   txie  rente  was 
entered  l^ay  12,   1915,    and  the  ffiaster's   deed  to   iSickett  was 
issued  k».y  26,   1916. 

It   is   ecntended  on  beualf  of  appellee,   Wickett, 
that  the  trust  deed  foreclosed  by  him  created  an  equitable 
lien  upon  the  rents  and  profits  for  the  purpose  of  applying 
them   in   payment  of   the  deficiency,   nnd  that  appellant,   Odell, 
is  required  to  tender  the  full    msount  found  due  under  the 
foreelosure  cf   the  first   trust   deed  before  he,   appellant, 
could  be  said  to  be   entitled  to  the  rents  and  profits   in 
the  hands  of   the  receiver.      The  first    trust   de«d  contained 
the  usual  provisions  for  sale-  of  the  premises  and  for  the 
application  ojT  the  ai&ount  received  therefor,   an  i   it  further 
provided  that   "any   rente   that  oay  be  collected  after   such 
•ale  and  before   the  time  of  redattptlon  expires*    ahould  be 
paid  "to  the  purciuaser  or  purchasers  cf   said  presulaes  at 

such  sale.**      it  seeKS  to  be  conceded  that   the  language  of 
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the  trust  deed  did  not   In  technical   term»  amount  tc  a  pledge 
of  the  rente  and  profits  to   eeoure  the  ind«='btedneB»,   the 
paymttjt  of  which  -wne  seeured  by  th«  execution  cf  the  trust 
deed*  but  it   ic   inalssted  bv  arp*ilee  thfl^t  odoU  »•  right  of 
redemption  wee  a  purely  equlteble  rl,(^ht  and  oould  be  oletiBsed 
by  him  only  by  paying  all   that  -5ms  equitably  due  under  the 
first  mortgage*     In   support  of   their  contenticne  counsel 
cite  the  case  of  ?iret  ^at^cnal  :iiiin]&  y,   Illinois  Steel    Cc.» 
174   111.   140»   and  .'.ouKhbriu^e  v.   Ijau^an,    79   ill,   App,   644. 
fe  have  examined  tiiese  cases  and  do  net  find  that  tno   aup* 
port  the  position  taken  by  appellee.      In  bot:^  cases  the 
trust  deeds  in  express  terms  provided  for  the  appointcsent 
of  a  receirer,   the'  collection  of  rents  and  their  applica- 
tion  tc   any  deficiency  found   to   exist  after   sale  of   the 
prefftises.      It  ia  not  contended  here  that  the  lien  wuioh 
appellee  seeks  was  created  by  express  languai?e»   and  the 
decree  which  appellee   seeks   to   auatein   expressly  finds   tnHt 
the  rents,   profits  nn&  loeues  of   the  premises  foreclosed 
were  not  pledged  as  security  for  the  debts  secured  by  the 
first   trust  deed,     '^at  has  been  said  cf   the  cases  above  re- 
ferred to   ia  also  applicable   tc   the  cnoe  of   jechner  v,   Creen, 
104    111,   APF.    445. 

ISO  privity  of  contract  existed  between  appell- 
ant Odell   and  .KieketlL  at  any  tuae.     &dell<a  rii^ht  and  in- 
terest in  the  preinises  became  definitely  fixed  tihen  he  ob- 
tained the  Blaster* a  deed  under  the  foreclosure  of   the  sec- 
ond fflort$:nge,     ]le  yf».9  bound  tith  knowledge  of  appellee's 
rights  xmder   the  first  trust  deed.     Thie  trust  deed  did  not 
create  a  lien   in  th.e  rente  and  profits  accruing  after  the 
sale  under  fcreoloeure  of  the  first   trust  deed  in  behalf  of 
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appellee,   s/e  think  that  the  Ir-ngua^fe  of  the  trust  deed 
above  quoted  la  too  uncertain  and  vague  &o  authorize  a 
holding  that  the  rents  and  profits  in  the  hands  of  the 
receiver  should  be  applied  In  fa-ytaetit  qH   t&e  deficiency 
decree,  Sor  do  we  think  that  there  Is  iuerlt  In  the  con<> 
tentlon  that  the  familiar  principle  that  he  yiixo   seeks  re» 
lief  In  a  court  of  equity  must  come  prepared  vo>   do  equity, 
has  application  to  the  facts  of  the  case.   The  lav  gave 
to  the  owner  of  the  equity  of  redemption  the  legtt^l  right 
to  redeen  the  premises  on  payment  of  the  sua  of  money 
which  constituted  a  lien  upon  such  pressises,  udell  was 
bound  with  knowledge  of  the  fnet  that  his  Interest  in  the 
presaises  was  subject  to  all  the  rights  ol'  the  holder  of 
the  first  trust  deed*  end  nothing  more  tlian  that.  As 
af^ainst  the  property,  suoh  holder* a  rights  eenslated  of 
enforoin/;  lt«  sal«>  to  pay  the  iziortgage  indebtedness  stud 
hAving  done  se  his  relation  to  and  Interest  In  the  prop* 
erty«  so  far  as  rights  accruing  under  the  trust  deed  are 
concerned*  were  teri-dnated,   { Rawspp  v,  iietheoatt  ^a^tittt 
Church,  321  1X1,  820.) 

The  decree  found  th«kt  the  rente*  l&isues  and 
i^    profits  of  the  preoilseo  were  not  pledged  as  security  for 
the  debts  secured  by  the  trust  deed,  and  it  erroneously 
ordwred  and  directed  that  the  surplus  of  such  rents, 
above  certain  itetRS  paid  by  and  allowed  to  the  receiver* 
should  be  applied  in  payment  of  the  deficiency  decree. 
It  is  also  inaiated  on  the  part  of  (dell* 
appellant,  that  the  trial  court  erred  in  ordering  and  ds- 

oreelng  that  Odell  wa.B  to  be  charged  Interest  on  the  suss 
for  which  the  premises  were  sold,  #3*750*  froit  the  date 
of  the  sale  te  the  date  of  redemption,  we  are  imable  to 
agree  with  counsel  for  appellant  on  tals  proposition. 
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It  Is  true  that  aispollant  tender e>I  to   Apj^jellec-  th«  full 
•mount  tor  which  the  proporty  was  ocld^   tcgather  with 
Interest  on    ^suoh  amount.       This  tender  w&a  Aade  on  the 
letto  d*y  of  Hfiy,   1916,     Th«  deoree  find*  that  eubaequtent 
to  the  sale  undttr  the  first  trust  deed  foreeloeure 
Vlekctt,  apj6<^l]ee,  hnS  paid  taxes  ui.on  the  preniSQa  in  the 
total  Bu«t  of  |275,06,   the  last  payment  of  «hlch  vae  made 
en  iiay  15»    1916,  before  th^  tender  aaade  "by  appellant.     Ko 
point  is  siade  hy  appellant  that  the  decree  directing  the 
receiver  to   turn  over,   out  of  the  rents  and  profits  in 
his  hanJs,   the  sus  so  paid  for  t&xes   »ith  interest  thrre- 
on,   ii2  erroneous,      jflokett  mis  the  purchaser  at  the  Pias- 
ter's sale  under  the  foreclosure  of   thj-;  first  trust  deed 
and  he  received  a  tester's  deed  to  the  premises.     He  vras 
authorised  to  pay  these  taxes,   ».nd.  we  thiiok  that  or  the 
record  here  the  tender  should  have  been  for  the  account  so 
paid  In  addition  to   the  air^ount   tendered  by  appellant 
Odell.      In   the  p*»titlon   filsd  by  appellants   it   ie   alleged 
that  they  "tendered  In  court  the  emount  for  which  the 
property  «a8  sold  together  with  interest  thoreon  froiB  the 
date  of  sale  to,  date.   »nd  offered  to  aiske  tender  also  for 
any  deficiency  by  reason   of  misoalculatlon,    etc.*     The 
petition   in  effect  waives  the  pcint  csftde  here  by  appellant* 
that  Cdell   should  be  charged  with  Interest  up   tc   the  day  of 
tender  only  in  that  the  right  claiaed  here  wa  not  asserted 

therein. 

The  decree  of  tb«  Circuit  Court  will  be  reversed 

and  the  cause  rec^anded  with  Instructions  to  enter  a  decree  In 
aocordAnoe  with  the  views  herein  expressed. 

z»ccKS5  mmaiaxD  akb  caubx  rxkahd^d. 
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FIlOtaTOHl!  ^IRB  *  HllBBKR  COKPAKY, 
a  oerpor»ti9n« 

itcTtncULnt  la  Error* 
\  /     )        KRROH  TO  SirtftBIOR  COURT 


SAUL   I,   0l(|r3BUH0,  / 

Ilaiatiff  in  iSr^or. 


0?  CCOK  COUKTY. 
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KR,    JUaTICIi  lasVER   DSUVIRSD  THX  OtlKlOK  OF  TK«  COURT , 

This  is  a  writ  of  tirror  to   reriev  a  judgment 
in  the  Superior  Court   in  favor  of   the  plaintiff  for   the  eua 
of  $9,091,66, 

?hc  declar^^tion  filed  by  plaintiff  conaista  of 
the  ooBi&en  oounts  and  two   epeoial   oounts  and  vms  aupported 
by  an  affidavit  of  claim.     The  first   apeolal   eount  declared 
upon  a  note  for  the  suit:  of  $5,000,   dated  October  16,   1911, 
due  four  lEontha  after  date,  payable  to   the  order  of  Orabow- 
•ky  I>ower  Wagon  Company .     The  eeoond  speoial   oount  declared 
upon  a  note  for  the  sum  of  #5,000,   dated  Tebruary  1,   1912, 
due  6C  days  after  date,      ^aul   X.   Ginsburg  was  the  maker  of 
both  notes  and  they  were  endorsed  by  the  payee  naaed  therein, 
Grabowaky  i-ovar  Wagon  Ooapany,     An  affidavit  of  olaia  was 
filed  witii  the  declaration  in  which  it  Kms  stated  taiiat  there 
was  due  to  plaintiff  on   the  notes  the  stxa  of  $&,5<!&.50.     The 
suit  was  begun  on  Koveisber  6,   1912,  and  on  l>eoefiiber  Z,  191:2, 
the   defen<^ant  filed  pleas  consist  log  of  the  general    issue  «nd 
two   special   pleas  and  also  an  affidavit   of  Rierlts   in   support 
Of  the  pleas.      On  0eptember  24,   1914,    the  affidavit  of  merits 
and  the  pleas  were  etricken  froro   the  files  and  the   defendant 
was  given  leave  to  file  an  ^mraaded  affidavit  of  tf^erits  and 
snendad  pleas  vithin  15  days. 
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on  uototoer  9*   Idl4,   the  court  denied  defendant 
IttftVd  to  fii«  pl«a«  &ad  an  affidavit  of  aerite  faiioh.  h«  pr«* 
scnted  the  court «  but  he  was  glvem  leave  to  present  an  af- 
fidavit of  serita  and  pleas  by  October  I0»   1914,     KO  pleas 
or  affidavit  of  icerits   .^ere  presented  on  October  10th.     on 
October  14,  1914,   %h«t  court  airaitt  denied  defendctnt  leave  to 
flic  amended  pleas  and  anended  affidavit  of  merits.     The 
pleas  vhioh  vere  presented  were  snrked  and  initialed  by  the 
court  for  identification,  and  defendant  was  then  given  leave 
to  present  further  attended  pleas  and  affidavit  of  (nerits  by 
Cctober  16th,  oa  n^ich  date  the  defendant  presented  the  aaat 
pleas  vhieh  hud  been  presented  on  October  14th.     Leave  «as 
given  to  the  plaintiff  tc  file  these  amended  pleas  and  affi- 
davit of  aerits,   and  the  court  iismediately  thereafter,   on 
sietion  of  the  plaintiff,   struck  the  amended  pleas  and  affi- 
davit of  Merits  frc£i  the  files  »jai  entered  default  against  tJse 
defendant  for  «ant  of  pleas.     Evidence  was  then  Jueard  by  ths 
court  and  a  Jud^raat  <mtered  in  fRVor  of  the  plaintiff.     An 
appeal  from  this  Judgment  was  prayed  for  and  allowed,       the 
appeal  «»s  not  perfected.     On  the  a7th  of  June,   1917,   this 
writ  of   error  was   aued  out  for  the  purpose  of  reviewing  the 
jttd«nent« 

vre  do  not  think  it  necessary  to  determine  ttxe 

«|uestiou  whether  the  court  erred  in   striking  froi?i  the  files 

the  pleas  filed  by  the  defendant  on  T>ec.  2,   1912,     The  record 

shows  that  on   said  date  the  defen<aar»t  obtained  leave   to  file 

amended  pleas  and  such  aaaended  pleas  and  an  aawidsd  affidavit 
of  aerits  «f»re  subsequently  filed, 

m  Culver  V.  Joanaon.  90  111.   9*i,   the  Suprema 
court  said:  ^^^^     ^^ 

*lf  aiipellant  had  intended  to  rely  on  that  affidavit 
he  should  have  stood  by  it,   but  by  filing   the  second  or 
OBiendod  affidavit  he  waived  the  first,   ana  relied  wholly 
on  the  second.     He  was  not  bound  to  observe  tiie  rude  en- 
tered requiring  him  to  file  this   second  affidavit,    i.ut, 
having  undertaken  tc  eoaply  with  the  rule,   it  vvas  incun- 
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bent  on  hi':,  to  show  he  hi^d  a  laeritorioua  defense  to  the 
ailleged  oauee  ef  aotion,** 

Vhlle  we  ftre  net  el ear  ae   to  Juet  what  is  meant 
by  the  leare  granted  by  the  trial  court  to  defendant  to  pre- 
aent  hla  airiended  pleas  and  affidavit  of  {.erlta,   the  record 
does   show  ttiat  finally  on  Ootoher  19,   1914,   the  defendant  ob- 
tained leave  to  and  that  he  did  on   that  day  file  amended  pleas 
and  an  aasended  affidarlt  of  merits  ^Ich  ^^ere  stricken  frois 

the  files. 

As  we  view  the  record  in   the  oaae  we  are  oalled 

upon  to  detersiine  the  correetnese  of   the  rulings  of  the  court 
entered  of   record  en  October  lti,l»14.     llotwitlietDnding  the 
rules  of   Uiis  court,   and  the  frequeney  >vith  whloh  the  requlre* 
nents  of   auon  rules  have  been  referred  to  in  opinions,   we  aire 
again  ooia^pelled  to   say  that   the  Judt^ent  of  the  trial   court 
Must  be  aff ixraed  for  the  reason  that   there  Jcias  been  no    serious 
•ffort  made  to   ooiaply  with  Rule  16,   which  proridea   that  ab- 
strnets  of   record  laust   contain  abstracts   cf  the  >l>)adings  in 
oases  which  are  broujrht  tc   this  court  for  review.     By  referring 
to   the  record  we  have  ascertained   that   the  plaintiff*   declara- 
tion consists  of   the  coassaon   oounta  and  two   special  counts.  The 
abstract  of  record  merely  asserts  that  the  declaration   is  upon 
two  prcmlsaory  notes.      It   does  not  ajpfisir  frocR   the  abstrmct  of 
record  what   sum   the  declaration  itl leered  vas   due  and  unpaid  on 
the  netes.nor  has  any  attempt  been  asade  to  abstract  the  affida- 
vit of  claijB  filed  in   support  of   the  declaration.     Being  unable,, 
as  we  are,   to  detersiine  from  the  abstrstot  of  rrcord  what   is- 
sues really  were  presented  by  tae  declaratxon»    it  ia   iupossibla 

for  us  to  detenoine  tihether  the   special  pleas  and  the  affidavit 

in  support   Uiereof  did  or  did  not  present  a  Aafense  tc  the  easa 

presented  by  the  declaration. 

Again, tbi^  bill    of  exceptions  >?hioh  has  been  nade  a  part 

of   the  record  does  not  show  upon  what  grounds  the  trial  court 

struck  the  plena  froai  the  files. 
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^^  Co^^>  <Jil^-  tei:^  Uo-ju  Go>  t»  Peerg.   166  111,, 

"Xaere  are  eo.-'ie  clromasttijioes  uAdor  v.l.ich 
Xhtt  ouurt  may  properly  r..trli:e  a  pxea  Ir-na  Ui© 
iileQ,   ^ind  tale  oTOt'^   '.i^exi  it  proecnts  a.  good 
dal'ditaa  to    Xho  uo^is^n;     &rid   tJa r:r<)i.: or 9,    -  ben  tho 
record  4o«8  riw-t  &iiOw  upuij  trhtit  ground  tjh.«  action 
i/X  t/iO  oi^urt  i.va8  biiOOi'. ,   it  wili  ho  preauaed,   in 
f«^vor  wi  the  ra.xizi£  wi  tuo  ii<jax%,    Vii:A  i^iui'x'ioiont 
e&uso  trtt  Ju8til>  iis  action  W6.3  ia«do  ta  ui,p«&r." 

and  in  '^iiORim::  t't  al^  v»  ^.uaeall.  &1  111,  3^8,    wh®  3uproao 

Ceurt  hexd  thtit  the  Miction  o.t   a  trltii  o«urt  in  striiiiing  ploua 

tTQB  %n@  files  would  not  b«  reyiewttd  ^ihere  th«  •Tid«no«  vipon 

irMoh  such  acrtion  waa  ttt&«»  was  Ei>t  preeoot«d  by^  bill  of  ©x- 

e«ption8« 

The  judgnent  or  tiic   tris-i  court  s-u-xwuid  b« 
affirmod  lor  X^iiuro  <^n  t£iti!  part  vl  dei:'on»i&nt  to  ouupXy  K'itiai 
the  ruloe  li^f  thiis  aourt  un&.  also  beO'':,uu@  h«  hae  .naXoa  to 
proparijr  preservo  by  bill  wf  ej^toer^vtions  tnc*  ruline  oi  the 
triisl  ooort  .^hiou  h®  asJupxt^ljiB  al.        qpri^dxia^::  v,   ;>UBSOli.  100 
ill.    bH&m 

On  i^eoembor  £,   191&,  d«fen;ant  liled,  with 
other  plo&a«»  &-  plea  at  th&  general  i;i»ue«       I'Ma  plo&  went 
to   the  eoiaaan  OviuntB  ae  well  u0  tii^e  special  ojtmte  riled  in 
the  0uit«       i'hii»  plec  '^^as  BtrioiLen  iroi&  tae  xilotf,  &-iid  ^n 
XetiTe  oi  oourt,   the  deiono^^.t  ligsiin  plead  to  t^^e  deolarttioa 
by  filing  %^o  «3peois.l  tlo«iB     only.       Sheeo  pleas  v-itji  %vio 
ftfiidftYits  wi  taerits,   i^uc  in  aui/port  ol  eaok  plea»  ifroro  r,  trioJc- 
ea  irota  the  files*       i^hother  thi».  notion  o.   ttie  doort  wao 
erroxiooue  ur  not,   tue  record  »howa  th«>.t  «it  the  ti.ne  the  de- 
ieridant  t^^ve  defaulted  n^  plea  hs^d  beeii  iilod  to   the  ac>i.iiaon 
Osjonte*       fhe  nutee  vhioh     ere  ^tied  on  were  o::fered  i<i  evidence 
aud  judgci&nt  ouuici  huve  been    w^..i.Qn  u^.un  the  oofia&un  eouuts 
irraepootivo  oi'   vuc  ©pooir.x  owunc^e*       UbTi^asli  ,    t-e  apeoial 
plea*  were  not  to  the  eoBUkon  owantii.       ^xt,  Iuq  tiae  def^^ult 
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iraa  ftnttrcd  no  pl«a  vras  on  £i^o  wJaicii  ptirjrorted  to  ladet 
th«a«  cuunte,  c^nd  thin  being  eo,   i%  v^xib  the  dut^'  oi   ths 
o«^urt  under  tho  oiruumstuuttos  to   entor  (l«x>.uj.t  of   tAe  do> 
ieBd»&t«       But  bsido  ^ota  t.ifi  qudair^un,  v^o  are  of  opin- 
lea  that   ih«  action  oi   tiia  trial  cm  art  la  etrlA.ing  ti^c  two 
afXidgiTita  oi  cioritB  ilXed  by  4«x«uiiluut  wOWudr  IV,  1^^14, 
was  not  error.       Oiur  ii^ttoiitiun  u.e  not  bo6ii  Oi Had  tw  unjr 
deoldou  ouao  woich  authurliiaa  ti;a  pr&ctioa  ai'  filing  laura 
th&n  una  ftfild&Tlt  of  laerlta  in  sapport  of  pl9&9  to  a  doo- 
laration,  bnd  ure  thiru.  it  iu  obrious  tlii^^t  suoh  pruollca  la 
not  ailoweolo.        in  tiie  inotant  or*s«,   acch  ot  t  c-  two  af2l~ 
AbTita  lilo.^   hy  daxendcAi  &at  up  &  dl:f£erent  cLtft&nne  to  b 
p4irt  wi'   tae  oxaiia  oi  tua  p^siiutifl. 

!^ba  aflid&Ylt  atteehad  to  tha  first  pXaa  sata 
up  In  subdicvnoa  thuit  tiia  aota  d&tac  ootouar  1&,  X^ll,  and  sat 
ap  in  tha  llrat  opaoiaX  ooiixtt,  v'&a  dailTorod  Vu  Orab^w^sJgr 
Fovar  Wiigon  Uo«,  witrwut  oo  .sldar:\tian  end  &a  bocooiiiodut^ion 
and  was  a&ai^nad  by  it  to    wha  pxaintli;f;     tLa.t  tne  aaoond 
nota  df.  tad  ^  obrafXj^  1,   i^l£,  waa  glTan  to   the  oosipcny  by 
tha  aafandr„nt  ulao  &&  ij-n  aooo&iaodi^tlon  nota  ^nd  withuut  con- 
aidarutlun  nnd  lor  tixa  fur,  oea  Qt  renawiug  tha  nota  dataa 
uotobar  16,  1911,  and  tbat  tha  saoond  note  vtaa  reoalTad  by 
tba  auaj^Hny,   '..nd  b;  it  anaoraai^  to   tba  pXalctlXf,  who  in 
torn  reoalTad  it  in  pt^j^aant  and  fujJL  Oiitltifaction  oX  tive  nv-ta 
dutad  October  16,  lUlx,       rhiti  afi'idtivit,   ^nd  tha  plaa  wuich 
It  supportacL,   aore^^    bat  ap  a  dai:aa;?e   tu   juq  epacial  owunt 
of  tr>a  deal  ration. 

^.notfhar  plea,  ciupported  by  ^^notlicr  trnd  differ* 
ant  tiXi'ldaYit,  pttr.urtad  to  proeoi.t  a  dexecisa  tc  i.   curt  of    tba 
alaifli  s3&da  b^  pl&liitlff  in  tne  aacoud  spooial  count.        wa 
tniniL  tiia  oourt  &oted  aorraotiy  xa  atrijcin^  tnoaa  ^IfidaTita 
of  aorlta  Xrcia  tha  f^laa.       Uoiii:-.ldarad  apa&rtitaly,  neither 
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aifidaTlt  pixrporta  to  be  in  support  o£  txay  pi«a  waicii 
oithiur  by  oonfosslon  or  avoid&nott  udote  all  ih&  m^tvr- 
ial  rai«6  tiona  of  tii©  dcoiarationo,       a»  Ajer«tofor« 
atatoA*   tho  cuiauati  ouuntfi  wiaieh  wore  :^il«d  havo  not 
boon  aot  by  any  pica  »riUitaoov«r. 

3eotzon  &£  oi  tho  ?r£.o^loe  ..ot  •>  iiord'a 
3tatut«»,  l&16-~li?16,   j,;rc>Tido8  la  fJUi^stsno*  that  1» 
oertaxxt  aaiies  t:  d«ir«nd.%:jt   .>r   uie  t./ront  vjiit:!!  i^lo  i-n 
aiiiOiiTit  ti^   Uio  ©iioat   j-a.t  tiio  d0f«ii4sii4t  hao  a  gv>od 
d«£ori9«  ta   Ln«9  suit  brv>u£;;lit  by  p^&iiitlff  u|^v>n  tlio  aerlta 
to  %hQ  «?aui.0  vr  ii  portion  of  th«  j>l&iiit.iXf  •©  da;iand  ''und 
•pocifyixH^  th^  na.tTtr«  o£  suoii  dAsrenae.**       W«  tala^.  tale 
Btatttta  eunt«apl:4.te8  tne  lixintc  wi  biit  ^cnd  aXIiOiiVit  in 
Bupport  of  pleaa  tu  a  dooitratlun.       It  w.i. »  txio  avidLawt 
l2it0:-)tion  Qt  the  legiaiwture  tv  require  pf;.xt.ioa  to  an 
aotion  llounde-;   up^a  &  ouutruot  tv   ati^^e  both   ^mhe  alalia 
ot   the  pl&liitlf£  atid  ti^ts  dox'en^e  of  the  dex*©iidai<t  in 
si?j^le  afl'ldaTltai,  tu  t.^e  ouu  t.^t  t^ie  i^^exits  v<f  eaeh 
controYcrey  a-ght  be  reediiy  detarj-^inesi  iron  ^n  osiitoiin- 
ntion  ol  i?uob  ajtfid&Tits  ani  tw  t^^roid  delays  ^.hioii,   in 
•a-rlier  tioea  iiftd  reealtel  xrom  en  adiieronee  tu  '..ho  tech- 
nioai  ruXea  applloablo  to  oui»in\;a  law  j  roce^ulogs. 

la  thicuL  &lBu   that   L^ere  ic:  i&aca  force  In 
tke  eoLitejatloa  ol  pl&iutij^X  th&t  t2io  ui^xidaTits  iiro  otiior- 
wlse  iiu:taj;ilttlent,       it  io  a-daertat^-   tboroin  that  the  plaint- 
i££  acoeptea  u^.e  ui  ihe  no  tea  ii;  i>&tiai:^oti>;n     ud  payment  of 
tixe  utber  v.ltb  juaov/le  .ge  oi   tize  i&ot  iiu.t  butii,  notes  v.ore 
glTen  to   tne  payee  .aeiAtioned  therein  v>,ith,out  o;>n£iderutiun« 
iSitn  roJterenoe  to  tx.c  x«ttter  lact  it  a»y   lo  o)»id,  even  if 
pl»intiX£  b'.^d  reooifed  I2;e  notea  vlth  JLnorledge  li.^t   they 
ware  ^iron  &8  aoooEEa&od£ition  ^apere,  iaatj«>' ledge  oi    tiiiu  lact 
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aXoa«  oa  the  'j»rt  o:^   Xha  pluintixr  wuuld  not  doleat 
hla  {Million.       !i'he  stattra^ut  X'u.  %  h«  r«ooiT«     tlie 
B«oaad  nute  irost  th*  pF.yae  n«;aod  in  thd  note  in 
P&jift«&t  oi   wha  Xlr&t  note.  :rj&j  be  r»^^r49d  »«  «  c<^ii> 
oluuido  wi   tj&9  pleader.       lxi&    i9i9ti'l&a%  w^b  glTOffi 
eapl«  oppartii£it;p  iv   sat  up  ^ofiis.  d«£«»ce  ims  c«  xigrht 
inftTti  h&4  to  the  iiotlan  bruugiit  bj^  tue  pX&iiitiif*       The 
aX^idatrito  o£  Dicrlte  Hied  Oct/obex  1&»  l<b)lv.,  ^/^r^  prci^er* 
ly  itstrlojk.ea  iron  th»  £il«e«       'I'his  leXt  tJxe  fles^e  tliea 
«ii  £ile  ttRKupporte^^  by  &£xldaTit»,  ..ud  tiiiis  beii^  bo, 
ta«  cwurt  p7«p(jjrX^  atrucji:  tjtie  pie&s  irum  tho  lilee* 

ii'iie  jttid^oQt  ol'  ti^e  superior  Court  will 
be  t^ixirmeo.* 
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CF  CH2CA00, 


OTTILIA  BI8B0F,   ^        . 
rtfiintiff  in  |^rcr.    ) 
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yK.  JiJSTiciv  DTX-hfi  mi.ivms.t>  tkf  opikiok  ok  tkk  ccujrr. 

On  n  trisLX    Ir   the-  ?*uniclpal   Court  of  Chioag©  the 
<l«f«ndi*nt,  OttillD  Kiaiiop,   ■vv.u  found!  guilty  and  finod  th« 
•wn  of  ^28, nc  arid  ce«ts  3f   ault  for  a  vlclatloo  of  Section 
18Ci   of   the  Crlr*»inal   Cn^^  of   tllincis,   ind  defendaifit  brings 
the  case  here  by  m-it   of   frrcr  Tot  c^ritsrr, 

?he  oh??ge  in   the   infcrain.tien  fil?-1   in  the 
oausr   in   3u.\)st»nc'9   it   tL.it   tj:e  dj?fen..lAnt  en   tiie  16th   day  of 
Tv.»reh,   lyi7.   In  violation  of  thn  Crix-inRl   Code  4id  unlawfully, 
by  lottery  dispose  of  personal  prcp^rty,   to-vsrit:   u^crcxicuadiee 
of  ti'o  ▼3lU'?  cf   Icp   •2on'»r9(    (fir.r.r)    tr   one-  Fra,   lilliaja 
Treeto,    •♦wJ^ere'by  th<;   3ai3   chance  wo.a  m'^de  on  additional   in- 
due^.-aent    tc   the  di.?pcc3l    iS"^   such  property,    contrt>r>'    %n  the 
fcrffi  of    the  att't'ut^,"'    etc, 

Th^-  erlc^enot  h<.>8rd   en  the   triftl   alOT-a   that  the 
defendent  r-e  enf^ged  under   tlf   np.ma  of  "Gs^rfleld   A.rt   Shop," 
in   selllnp  (»nd  diapocing  ef  RerchRTi-llse  eoBSistins  cf  ohinei, 
cut  pleee,   ladles'   w^^lote,   '^tc,,   en  rhst  ima  cslled  the  pre- 
inetallisrnt  pi*".*     Ueder  this  plan  clubs  were  or^anlaed 
by  thf  defer.ient   ecr.eiatin^  of  50  »eit.her«   eacn.     Originally, 
eno   fcr  zcr>.s  considerable   tiroc  before   t/ic  .'vrr-^et,    th®  defend- 
8Lnt*e  preetioe  waa   tc   suter  intc   r  oontx^sct  i^ith  each  fflenber 
of  the  olubB,   a  copy  of  miieh  origiaal  contract  is  as  fol- 
lows: 
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.1.1 1.  1-  ,••.1   . 


;■(;■   ■\  ■.■'■ic:  '■ryr'nifX  .t. 


•u"    a-v    :_.. 


»>  •      .   I 


,1< 


-. :  ■■   .1 'V  ,     "      ■-.>?■■'•;■«   ■-■■',<•    ''■■.<■'■; iJ;;.  'Ja  fiwci 

■  :    :■        .:    .    •    ,       ..    ■:  ^••.•:^J  - .  .;:-.    \fl   <*t  ■'-: 

•■-■■._    ,'-■    :.■;-.    tr',   .- ■  -v;  •  i -A   ii;ir;'J:foJ   v.i 

f  ■.        :,::■:  ■.',.■      ■■.  ■:'    ■■'/s~^  .■;,:  "    ^  o^^'^--:: 
.'?';■>    "••■''    I  .■•.■;.:;:••  i- ;;.    ••■!:?;    ^j^-    •J-Msr  i»?!i;:b 

■,1  ■-■'•'..J,  ii7«  .r"ir">  «  ■■■'  f  i\n'--^<i\''th 
■"  .  "-  ■;:!.'  1  .^  ;-  !■;>  '•;"■>  -ti I'j  1  /  I' <» ^  n'X 
,  .  .     •    ,  ■      .  •  '  s  :^  f  ■•/ .r  f    ^  « «.«  !■  <   iuQ 


■.■.;■■•     :'\r\'. 


•*\^. 


j«w6r 


"THIS  OAOTIKLB  ART   SHOP. 

?he  GftrfielA  Art   '4hop  agrees  to   dellTcr  to  th« 
unier»i,';.ne(i  awsber  any  piece  or   set  of   cut  gXaas,   txAnd 
painted  chlnR,    linsn   cr   sllrerwHre  on   exiiibition  in   the 
Oarfield  Art   Shop   to   the  valufl  cf   ten   doiisxg,    upon  pay- 
ment of   ten   clcllBra   in   rrpeviv  inctallsents  of  25  oents, 
3'aoh  week*    onf  pi^-rotr-r   ahull   he   eelectpd  by   the  i  roprietor* 
of   the  f;srfield  Art   r>hop   tn    «uch  mnnni»T  na  they  deeai  beat* 
wiic   >^fill   receive  hie  or  hrr  cncioe  of  <>ri:iei<»'»  abOTC,    j^nd 
be   thsresfter   relepffd  fron  further  paysnent,      Pour  week! 
arrears  cauaee  afjrreecierit   to  forfeit;    no  iaoney  rtifunded 
en  lapsed   a^rr^eTiftrit, 

I  hereby  POo«:JT.t  aboTS  tem5.e  «nd  ^tei^  to  re- 
turn   thia  ctntrRct  en   rt^cpipt   of  perchanflloe. 
iteited   this  day  cf ^193 , 

3 i frn ed,,^^  ^  . _^ 

EOT  TKAHdFimAmS..* 

About  i.;arch  lat,   191''',    the  defendant  and  othera 
•n£*?-*?ed  in   like  busiJifisa  were  notified  by  the  i'oXice  De- 
parta«}ht  of  Chicago   tirist  this  oontraot  oonatituted  a  viola- 
tion of   the   law,    afed  t>iereafter   the  defendaxit  issued  to   the 
xaeaabers  of   \.ii«   clubrf!»    In   ll'sv   of   th<»  original   contract,   a 
new  contract,    Tulch   l3  as   followe: 

Go rf laid  Art     Shop. 

/vijre'^s   to   ^'"'^tTey  te  the  undersigned  any  article 
or  articles  ot  nerehandlse  in  their  atcre   tv    the  v^iiue  of 
ten   collsra,    ar- or   t^"^  ■^i«»-'^-nt   of   said  ten  dollars   in  pre- 
inet«l"lment0  of   twenty-fire  eerite  per  week,    for  c-   r«riod 
of  fcrty  %'(-i^kh.      I  hrr«'V.v  p-rrm^  tf>  return  this  contract 
upon  the  receipt  of  aerehandiae. 

rin.tmX  tMfi i^Hv  of 191 

Hot  transferal  e,"  " 

7he  evidence  further  a.-iowe  that  a  club  'irnwlng 

vas  held  each  week,   at  imleh,   in   »oa>«  iBann<ar  net    i')f  uiitely 

shown  by  the  eyidenoe,   cne  meteber  of   tua  c3ab  vraa   s-leoted 

tc  receive  ttou  defendant  ten  dollars  v/crtn  cl'   uucb  ./lerchan- 

diss  as  the  laember  aii^ht  select. 

It   is  ocnceded  that  the  orii  in^ii  cor;tri«ct  was 
unlawful    in   t^iat  it  cunsti^utea  a.  vivilatlcn   of  the  eriir.inal 

lav  against  lotteries,   but   it   is  urged  by  defendant   that   the 
contract  wliich  was  substituted  therefor  rendered  the  transac- 
tion legal.      It   is  also  contended  that   the  court   erred  in 
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adtalttinfi  tlx*  original   contract  in  eridcnoe,     Ths  theory  of 

Uie  prosocutioa  is  i,aat   tJae  new  conT^raot   waa  nerely  oclorable 

and  a  sul^terfuge  for  wJuat  vras  inxierently  a  lottery  transactiOB, 

It  in  ottnoeded  vhat,  certain  amcunts  paid  upon  the 

Ciri«.;inal   oontraot  v7ere  endorsed  upon  the  new  contract,   and  the 
ieaue  Is  not  -asiiathsr  the  nev/  contract  upon  its  face   ia  legal 

or  in. ©gal,     T«  are  not   inclined  to  held  under  the  autiiori- 

ties  cit*>d  }iy  coun3<»l   for  rief fir.dant   thf).t   thi*  n^-w  contract 

was,  upon  ite  ff»c©,   illeg:al,     The  original   contract  ^as, 

howeTcr,  raaterial  ond  releynnt  to  the  iaaue  u] on  which  the 

ease  wcs  actually  tried.     The  information  doee  not  charge 

that   the  new  contract  waa   illegal.     The  nJlegntion  ia  that 

the  defendant  unlawfully  engaged  in  a  lott&ry  tron»aotiOQ, 

and  it  was  for  the  purpose  of   eaowittK  that  she   i^aa   ao   en* 

gaged  tiiat  the  original  contract  ^las  ad(»itted  in  eTxdunoe; 

it  was  proper  to  show  that  the  conduct  of  tJue  partiea  eon^ 

etituted  in  fact  a  riolation  of  the  law,   notwithst&nc^ing  that 

the  formal  written  contract  ¥.118  legal  upon  its  free. 

It  was  held  in  y;e"b8ter  v,   aturgee,   7   ill,  App, 
66c,   that  pnrties  who  had  entered  into  en  illegal    ^«nd  void 
contract  ^e-re  not  prohihited  l>y  law  from  entering  into 
anotner  cBntr.'»ct  in   rel:»tifir.  to  the  s^nti  aulsject  jiRtter,  but 
that  the  new  contract  aheuld  in  no   aenee  be  a  continuation 
or  modification  of  the  old,  and  that  where  the  results  of 
the  illescnl   and  voici   contract  brcajss   incorporated   into  and 
fojrased  a  part   of   the  coneiieratioB  of   the  now  ocntract,    such 
new  contract   ^rould  ba   iuvnlidated   thereby.     This   autuorlty 
is  peculiarly  ajplicnMe    to   the  rrrscnt   u:  3e, 

Urs,  Freeto,   na^^ed  in   tne  iaforBiation,    testified 
that  when   she  bceame  a  olub  aembsr   she  signed   tne  original 
foz%  of  contract  unaer  which  payoients  for  $10. CO  worth  of 
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a«rc]iancU8«  Trstil'5.  enmna  so   soon  aa   she  beo&ae  a  %rin;icr  at  any 
of  tii«  w«ekly  dm'»rinp:»;    that  witnout  auy  explanation    to  hot"  the 
def«ndp.nt   took  froa  hsr  thl«  contract  and  gaye  her   one  of   the 
new  forme;    that   thereafter,   and  when   ahe  iiad  paid  to   defend- 
ant ?*7,6C,    she  waa  notified   ti*st    »iae  had  won;    tiiat.    ahe  went 
to  defendant's   place  of  businese,    ael acted  x&erohaiidiee,   and 
did  net   tiierc«tfter  pay,    nor  was   9ti9  rcqucated  or-  required  to 
pay  any  balance  vcbich  she  vrould  have  been  required  to  pay  had 
the  new  contract  been   enforced  by  defendant   in  good  faith. 

Inspector*  for  the  City  of  Chicago  testified 
that  cert??  In   edclseiona  were  ajade  by  defendant  at   the  time  of 
ber  erreet,   ^?1".lei-.,    if  mide,    tended  tc   show  her  guilt  of  the 
effenae   chnrr'ei,      Tt    ia  urged  that   thia   teetiineny   should  be 
vilereg:^rde*i,     •^.<»  evtflenee  of  these   inspectors,   w*io  caused 
the  arrest  of   <}f;f en'^nnt,    i9te»ndinK  alone  ssight  well  be  re- 
gRrded  as   inmiff lolent   to  warrant  a  finding  of  i^uilty   in  the 
Oflse,     Thtg   «?Ylder.c«   ie,   however,   etrongly  aupporued  by 
froto  r».n^   clre'm>«»t«ince9   that  do  not,  app-^ar   to  be*   xn  dispute, 
and   it  mny  be  falrlv    inferrsJ  fros:  the   teatiiaoriy   of   defend- 
prt   -driver   or.   eroee-exav.ination  tlriat   she  by  her  conduct  had 
led  club  iBWibere   to  believe  that  payaienta   would  not  be   re- 
quired of   them  after  they  had  received  ttferoii«uidi»e  ae  a  re- 
sult cf  the  weekly  drawings. 

The  ,1udgn»ent  of   the  Municipal  Court  will  be 
affirsced. 
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LAIRBNCE  P,   BOYLE,       % 
Appellant, 


KR.   JU3TICX  BiSVER  TMLl 


AfPF^  jmu.  MUBICIfAL  COUBT 
OF  CHICAGO. 

2  09  I.A.  311 

D  THB  01^  IK  ION  0?  THl  COURT. 


Flalntiff  rtoorered  a  judgment  In   the  Kuniclpal 
Court  against   the  defendant  for  the  anm  ef  |1,500»   and  the 
ddTendant  brings  the  case  here  hy  appeal  for  review. 

In  a  statanent  of  claim  filed  in  the  isuit  by  the 
plaintiff  he  alleged  that  defendant  vas  indebted  to  him  in 
the  8iun  of  |X,500  for  aervioes  rendered  to   defendant  on  or 
about  October  10,   1915,   in  oonnection  vith  a  proposed  sale 
and  exdiange  of  certain  real  estate. 

In  an  affidavit  of  jaerits  the  defendant  asserted 
in  substance  that  he  was  not  liable   to   the  plaintiff  in  any 
sum  for  the  reasons:     first,    that  the  alleged  contract  with 
the  plaintiff  was  unenforcaable  in  that  the  plaintiff  had 
failed  to  procure  a  broker's  liaense  to   engage  in  a  real 
estate  brokerage  business  as  required  by  ordinances  of  the 
City  of  Chicago;    second,   that  the  writing  sued  upon  was  not 
the  contract  of  defendant ;    third,   that  the  plaintiff  had 
failed  to  procure  for   defendant  a  loan  of  $16,000,    in  viola- 
tion of  a  praiilse  ^ich  was  a  material    part   of  plaintiff's 
contract  with  defendant;    and,    fourth,    that   plaintiff  had 
failed  to  procure   "any  person  to   enter   into  a  valid  and 
enforceable  contract   for   the  excnange  of  properties  with 
defendant." 

The  evidence  heard  on   tne   trial   snows  that    the 
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defendant  had  entered  into  a  contract  for  the  sale  and  exchange 
of  certain  real  estate  with   the  trustees  of  the  estate  of 
George  A,  Springer,  deoeBsed,   The  plaintiff  was  not  directly 
a  party  to  this  contract.   It  is  inaiated  by  defendant  that 
plaintiff  vrote  into  the  contract,  aome  time  after  ita  exeou- 
tioa  and  without  the  Icnevledge  and  consent  of  the  parties 
thereto,  the  sentence  following  >  "Lawrence  Jr.  Boyle  agrees 
to  pay  a  brokerage  commission  of  fl,50(y.OO  to  Geo.  W.  Ding- 
man«"  •  and  the  controrersy  concerns  the  effect  to  be  given 
to  this  alleged  interpolated  sentence.  The  plaintiff  testi- 
fied that  this  insertion  was  laade  in  the  contract  on  the  date 
ef  its  execution.  There  is  a  direct  contradiction  between 
plaintiff  and  defendant  as  to  when,  and  the  olrcumstsinces 
under  which,  this  writing  was  mad*.  There  la  eYldence  in  the 
record  in  support  of  the  contention  of  each  party,  And  we  sire 
not  in  a  position  to  say  that  the  plaintiff  testified  falsely 
or  mistakenly  when  he  said  that  the  writing  was  inserted  in 
the  contract  in  the  presence  and  at  the  dictation  of  the 
defendant. 

It  is  insisted  that  the  Judgment  in  plaintiff's 
faTor  should  be  reversed  for  the  reason  that  the  plaintiff 
had  not  procured  from  the  City  oi   Chicago  a  license  to  con- 
duct a  real  estate  brokerage  business,   xlaintiff  testified 
that  at  the  tL^e,  and  for  a  few  months  before  he  entered 
into  his  agreement  vrith  defendant,  he  had  not  been  engaged 
la  a  real  estate  brokerage  business;  that  he  had  been  em- 
ployed by  the  Springers,  who  were  engaged  in  the  real  estate 
business,  to  aid  them  in  selling  real  estate.   This  fact  does 
not  by  any  means  tend  to  prove  that  he  vras  conducting  a  real 
•state  brokerage  business,  lie  does  not  appear  to  have  had  ' n 
any  particular  plsce  of  business,  and  from  the  whole  evidence 
we  thdnk  the  trial  court  was  right  in  concluding  that  plain- 
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tiff  w*0  net  engaged  In  such  business,  and  that  he  was  en- 
titled to  reoelTe  compensation  from  defendant  undexya  special 
contract,  notwithstanding  his  failure  to  qualify  as  a  licensed 
broker. 

In  O'Neill  y,  Sinclair,  153  111,  524,  the  Supreme 
Court  held  that,  a  failure  to  procure  a  license  under  the  terms 
of  the  ordinance  in  question  would  net  prevent  a  plaintiff  from 
recovering  under  a  special  contract  to  procure  a  purchaser 
for  real  estate,  and  that  the  ordinance  required  the  licens- 
ing of  persons  engaged  in  real  estate  brokerage  business  as 
an  occupation. 

It  is  also  asserted  that  in  violation  of  his 
promise,  the  plaintiff  had  failed  to  procure  a  person  ready, 
willing  and  able  to  enter  into  an  enforceable  contract  for 
the  sale  or  exchange  of  defendant's  real  estate.   The  evi- 
dence shows  that  the  contract,  which  w8,s  never  consummated, 
was  executed  by  the  parties  thereto  in  the  manner  following: 

"Mward  L.  Springer,         (Seal) 
Frank  G,  Springer,  (Seal) 

Ada  Ji,   Springer,  (Seal) 

Simeon  Loudenback  (Seal) 

iAs  Trustees  under  the  will 
of  George  A.  Springer, 
Deceased, ) 
Lawrence  r,  Boyle,  (Seal)." 

A  certified  copy  of  the  will  of  George  A, 

Springer,  deceased,  v/as  introduced  in  evidence.   The  name 

of  Charles  W.  Springer  appears  in  the  will  as  one  of  the 

trustees,  his  naae  does  not  appear  among  the  signers  of 

the  contract.   Simeon  Loudenback  signed  the  oontraot.  as  a 

trustee  of  the  estate.   Edward  L.  Springer  testified  on  the 

hearing  that  he  knew  the  persons  who  signed  the  contract  and 

that  they  were  trustees  of  the  estate  of  George  A.  Springer, 
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deceased.  This  eTidence  doee  not  appear  to  hare  been  ob« 
Jeoted  to.   The  will  provided  that,  "in  case  of  deatii, 
resignation  or  refusal  to  act  of  either  of  my  aald  trua- 
tees  before  named  X  direot  that  »  «  ■»  ciiiaeon  Loudenbaok 
shall  be  the  trustee  in  his  or  har  stead,"   In  deciding 
this  point  it  should  be  borne  in  oiind  tiiat  tnc  controversy 
Is  not  between  the  trustees  and  the  defendant.  The  evi* 
dcnoe  tends  to  show  that  the  defendant  asserted  his  willing- 
ness at  all  times  to  comply  with  the  contract  which  he  had 
entered  into  -^Ith  the  trustees.   Jfe  think  the  testimony  of 
the  trustee  who  asserted  that  Lcudenbnok  was  one  of  the 
txnieteei  should  in  view  of  the  provisions  of  the  will  above 
quoted,  be  regarded  as  sufficient  tc  "^arrant  the  conclueion 
of  the  trial  court  that  the  contract  was  properly  executed 
by  the  trustees,  and  we  do  not  believe  that  the  contention 
that  the  plaintiff  did  not  procure  »  person  ready,  willing 
and  able  to  exchange  properties  with  defendant  is  well 
founded, 

A  point  i£  xade  by  defendant  Uiat,  as  a  condition 
precedent  to  plaintiff's  right  to  coaaaiBsion,  he,  plaintitff, 
was  compelled  to  show  tloit  he  had  performed  the  terms  and 
conditions  of  the  follot^ing  ?rritlng: 

•Chicago,  June  5,  1916.   In  consideration  of 
your  signing  the  contract  between  the  Springer  estate  and 
yourself,  I  -jfcree  to  nsf^otiate  and  secure  for  you  a  loan 
of  two  thousand  dollars  ($2000.00)  on  each  of  the  eight 
(8)  houses  included  in  the  saii  3prin,<?:ftr  contract,  and  if 
I  fall  to  do  so,  the  contract  between  the  Springers  and 
you,  and  which  is  to  be  held  by  re,  will  at  vour  option 
be  null  and  void,  and  I  shall  not  be  entitled  to  any 
cojaoiissions  frore  you  for  n?gotif»tlng  the  said  Springer 
contract,   (Signsd)  George  W.  Dingman,  Agent  for  jpringer 
estate,   Bingsaan  promises  to  take  the  eight  houses  for 
sale  at  $26,000.00  net  and  pay  all  expenses  pfovided  I 
wish  hixn  tc  ao  so,    C,  K,   0,  W.  T-lngman." 
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The  evidenot  taken  on  thla  point  iu  also  oontra- 
diotory.   Ilalntiff  inaiata  that  he  ^as  ready,  able  and  will- 
ing to  procure  the  loan  referred  to;  thut  he  In  fact  had 
caused  an  application  for  a  loan  to  be  pri^sented  to  defend- 
ant, but  that  defendant,  without  any  JUBtifiable  reason, 
refused  to  make  or  sign  any  such  application.   On  ihe  other 
hand,  defendant  testified  that  he  waa  ready  to  borrov  the 
money  and  that  plaintiff  had  failed  to  procure  a  person  who 
was  willing  to  make  the  necessary  loajst.   The  trial  court 
had  an  opportunity  to  see  the  witnesses  and  hear  their  tes- 
timony, and  was  in  a  Auch  better  position  to  determine  the 
question  than  are  we. 

Other  questions  are  argued  by  defendant, «is  to 
iriiioh  we  think  no  reversible  error  was  committed  by  the 
trial  court. 

The  Judgment  of  the  Liuniclpal  Court  is  affirmed. 

JUUGMEKT  AFFIRStSD. 
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Defendant   in  Krror, 


T8. 

ARTHUR  E,  KDI.UIID, 

Plaintiff  in  Hrror. 


ERHOR  TO  CIRCUIT  CGUHT 
Q¥   COOK  COUUTY. 

209  I.A.  31^ 

MR.   JU3TICE  DEVER  DELIVERED  TBB  OX-IKIO??  07  THE  CCU?^. 


This  is  a  writ  of  error  to  review  a  decree  of 
the  Circuit  Court. 

In  the  hill    filed  in   the  trisil   court   it   is  al- 
leged that  cojaplainant  was   the  lawful    wife  of   the  defendant, 
Arthur  E,  Edlund,   and  that  defendant  had  been  guilty  of  ex- 
treme and  repeated  cruelty  toward  oouiplainant.      In   the  prayer 
to   the  bill  the  complainant   aought  a  dissolution   of  the  mar- 
riage and   teffiporary  and  permanent  alimony. 

An   examination  of  the   record  filed  here  discloses 

that   the   evidence  introduced  upon  the  trial  was  not  preserved 

by  complainnnt  by  a  certificate  of  evidence  nor   in   any  other 

manner,     The  cnuse  was   tried  before  a  jury  which   returned  a 

verdict  in   favor  of  the  coraplninpnt   on   the  isaue  of  vdiether 

defendant  had  been  guilty  of  extreme  and  repeated  cruelty 

toward  her, and  the  decree  entered  concludes  as  fellows: 

*And  the  court  having  heard   the  evidence   subse- 
quently presented  on   the  question   of  aliniony  in   aaid 
cause,    and  en    the   question   of   solicitor's  fees,    and 
having  herird   the   arguments   of   oounael,    and  being   fully 
advised   in   tlie  premises,    doth  order,   adjudge  and  decree, 
that   the   defendant,   Arthur  K,   £dlund,   pay  to   the  coiiplnin- 
ant,    Geraldine  B.   Edlund,    the   sum  of   twelve    (^12)    dollars 
per  week,    as  permanent  alloiony  herein,   beginning  on  k&y 
26,   1U17,   axxd  that   the   defendant,   Arthur  '£.  £dlund,   pay  to 
the  complainant,   Geraldine  i^,   .t/diund,    the   sum  of   four  hun- 
dred  («t40u)    dollars,    as  and  for  her   sclicitor's  fees 
herein,   wltnin   thirty    (50)    days  from   the  date  of   this 
decree," 
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'flOi ether  the  evidence  heard  by  the  court  on  the 
question  of  Plimony  wae  sufficient  to  support  the  decree  of 
the  court  cannot  be  determined  from  the  record  here.  Ko 
specific  finding  of  facts  appears  tc  have  been  nspde  by  the 
court  other  than  as  indicated  above.   In  this  State  of  the 
record  the  decree  must  be  reyereed. 

^"  2H£  ^'  2SI£,*   223  111.  209,  the  court  said: 

"In  chancery  cases  the  practice  is  well  settled  in 
this  state  that  the  p«rtv  in  whose  fnyor  a  decree  grant- 
ing relief  io  entered,  tc  naintain  it  ir.u3t  in  aorae  way 
preserve  the  evidence,  by  a  certificate  of  evidence  or 
otherwise,  or  the  decree  Brast  find  the  apecifio  facts 
that  were  proven  or  the  hearing,  nnd  that  it  ia  not  the 
duty  of  the  porty  againat  whom  the  decree  is  rendered 
thua  to  preserve  the  evidence,  Ko  presuinption  ?7ill  dc 
entertained  that  evidence  sufficient  to  euatnin  the  de- 
cree, not  arpeering  in  the  record,  -;/a8  heard,  and  if  the 
evidence  ia  not  tuus  ^rcperly  preserved  the  decree  will 
b«  reversed  upon  appeal." 

Whether  the  evidence  heard  by  the  jury  and  the 
court  Justified  the  decree  which  was  entered  in  the  cause 
cannot  be  determined  frois  this  record.   The  defendant  had  a 
legal  right  to  have  the  decree  of  the  trial  court  reviewed 
aad  the  authorities  are  clear  that  the  legal  duty  rests  upon 
the  party  in  <rtiose  favor  a  decree  in  a  court  of  chancery  is 
entered  to  preserve  in  some  manner  the  evidence  upon  .vhich 
such  decree  is  based.   Ohwan  v,  Ohman ,  233  111,  632, 

An  order  was  entered  in  the  cause  on  October 
21,  1915,  allowing  teraporary  alimony  to  ccmplainnnt ,   Three 
affidavits  in  opposition  to  the  motion  were  filed  by  de- 
fendant. These  affidavits  were  not,  however,  lande  a  part  of 
the  record  by  the  signing  of  a  certificate  of  evidence,  and 
as  the  order  is  otherwise  without  support  in  tiae  record  the 
order  of  October  21,  1915,  must  be  reversed. 

HO  objection  ia  urged  against  the  validity  of 
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that  part  of  the  decree  which  grants  a  divorce  to  ccmplalriRnt, 
and  that  part  of  the  decree  will  he  affirmed.  That  part  of 
the  decree  of  June  9,  1917,  which  awards  perroonent  alimony  to 
complainant  will  he  reversed  and  the  cauae  remanded, 

DSCRT-rs  Ay^mv'!LT>  ir  j-art  at.h  RinnsRSBD 

ir    tART. 
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KR.    JU^TICX  TSSrm  BBLIYKRJSD  T>UC  Oi'XKIOB  OF  TK£  COUBT. 

irilliaBi  H,  Junk«r,  plaintiff,   r«cover«d  »  Judg- 
ment in  th«  Kuniolpal  Court  for  tha  sun  of  ;|23,45  against  the 
yidelity  k  T>epoait  Company  of  liaryland,   a  corporation  doing  an 
insurance  business,   huA  the  defendant  corporation  brings  the 
e«a«  here  by  appeal  for  reriew. 

On  April  13,  1916,  the  defendant  issued  an  acci- 
dent insurance  policy  to  the  plaintiff  tphioh  contained,  a«ong 
other  proTisions,   the  following} 

"In  consideration   of  the  repreBentations  and 
agreements  contained  in   the  application  for  this   lolioy, 
a  copy  of  which  is   endorsed  hereon,   and  made  a  part  here- 
of,   and  of    the  preiuiuci  of   -jeventy-four  Dollars  and  Twenty- 
five  Cents,    does  hereby  isaue,    subject   to  all   the  provi- 
sions,  liiQitations  and  conaitions  herein  contained  or  en- 
dorsed Ihereon,"   etc, 

•jiTAKI>AiiD  i-hOVIiilOKiJ, 
•Canoellatioa  by  the  company,     16.      The  company 
»ay  cancel   this  policy  at   any  time' by  written  notice  de- 
livered to   the  insured  or  mailed  to  his   last  address,    as 
shown  by  the  records  of  the  company,    togetixer  with  cash  er 
the  ooajpany's  check  for  the  unearned  portion  of  the  prerai- 
u» actually  paid  by  the   insured,    and   such  caneellation 
shall  be  without  prejudice  to  any  clalai  originating  prior 
thereto." 

The  case  was   tried  on  a  stipulated  statement 

Of  facts,   from  which  it  appears,   among  other  things,   that 

the  plaintiff  paid  as  total  premluM  on  the  policy   the  sum 

of  174,25;   that  on  August  2,   1916,   the  defendant  cancelled 

the  policy,   notifying  the  plaintiff  of   its  notion  by  letter 

and  enclosing  therein   its  cheek  for  ^51,46, 
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on  the  trial   the  defeadauat  subiultted  to  the 

eourt  to  be  held  ae  a  proposition  of  law  the  following} 

*Zf  the  oourt  finds  that  upon  the  oancellation 
of  the  policy  by  the  defendant  oon*oration,    notice  of  can- 
oellRtion«    together  with  the  defendant   corporation's  oheek 
for  the  unearned  portion  of   the  presaiun  actually  paid  by 
the  inaiured,   vme  mailed  to   the  insured  and  reoelved  by 
hln,   then  the  oourt *s  finding  must  be  for  the  def end- 
ant,  * 

The  oourt  refused  to  hold  the  above  as  a  proposi- 
tion of  law  applicable  to   the  onse*   and  judgment  was  entered 
in  favor  of  the  plaintiff. 

It   i(B   ©xpTesely  provided  in  the  policy  that 
the  defendant  had  the  right  to  oancel   *at  any  time  by 
written  notice  delivered  to   the  in«ured  *  *  ♦   together 
wit^B  caah  or  the  company' a  check  for  the  unearned  portion 
of   the  prejuiuas  actually  paid  by  the  insured  and   auoh 
cancel lation  shall   be  without  prejudice  to  any  claim 
origimpitiag  prior  thereto.* 

The  appeal   from  tills  jud^ent  Is  undefended. 
Ths  policy  was  oanoell  ?»d   on  August  S,  1916,    and  it   is  not 
denied  in  the  stipulntion  of  fracts  or  otherwise  that  the 
defenaant  p?»ld  to  plslntiff  all   of   the  unearned  portion 
of  the  preiniums  which  he  hnd  p-'id    to   it, 

'Shere  a  policy  of   inouranoe  provides,   uncon- 
ditionally,  that  the  insurer  may  cancel   the  policy  at  any 
time  upon  giving  notice,   and  where  nothing  is  provided 
therein  as  to  the  return  of  unearned  premium,   the  authori- 
ties are  not  in  accord  as  to  whetiier  such  unearned  premium 
must  be  returned  to  the  Insured  before  an  attempted  oan- 
•ellfttion  of  the  policy  oan  be  made  effective.     The  3u- 
prene  Court  of  this  atate  has  held  that  under  such  ciroum- 
stanoas  "It  is  incumbent  on  the  insurance  company  to  pay 
«r  tender  to   the  policy  holder  the  unearned  iremium." 
Hansen,    etc.   Co,   v.   Frankfort,    etc.   Co.,   177   111.   App, 
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506,       But  iitiere,   as   In  the   instant  cpbc,    the  volicy  pro- 
Tid««  that   the  Insures*  may  cancel   the  policy  at  any  tljcse  it 
may  see  fit   to  do   so   en  a  return  to   the   insured  of  the  un. 
earned  portion  of  the  premium,   smd  where  it  appears,  as  It 
does  here,   that   such  unearned  premiura  was  retuz'ned  on  cemcel- 
lation  of  the  policy,    the  insured  has  no  legal   rii^t  to  a  re- 
turn of   that  part  of  the  presjium  which  representa  payment  for 
a  period  of  time  during  which  he  was  furnished  the  protection 
provided  by  the  policy.  , 

we  tjaink   the  proposition     of  law  submitted  to 
the  trial  court  should  haye  been  held  as  a  preposition  ap- 
plicable  to   the  facts  of   the  c»8e  and  Uiat   the  judgment 
should  be  reversed  and  judgment  of  nil   capiat   entered  in 
this  court, 

KSV3SR31D  AKD  JUIMMENT  OF 

SIk  CAPIAT  HTSiB. 
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KR,    JUSTICl?  DFVSR   DlXIV7?!RI!nD  TES  OPINIOIT  OF  THK  COUHT. 

In   tnla  caee   the  judj^pccnt   of   the  Municipal 
Court  was   in   favcr  of   the   defendant,    and   the  plaintiff 
brings   the  case  nere  by  appeal    for  reyieir. 

In   direct  vicl&ticn   of   the   rules   of   t.iis   court, 
the  plaintiff  has  failed  to   abstract   ir;   the  abstract   cf 
reoerd  the  pleadings  filed  in  the  trial  court.     W©  are  not 
permittSvi   to    exaa^ine   the  record  for  the  purpose  of   determin- 
ing what   issues  iR^ere  presented  to   the   trial   court,    and,    if 
for  no  otaer  reason,    the  Judgment   should  be  affinced  for 
failure  on   the  psrt   of   the  appellant    to   comply  with   the 
rules   of    thip   court.      We  have,   however,    cxaicincd   the   brief 
filed  by  appellant  and  we   are  unable   to   aay   thnt   the   trial 
court  was  not  justified   in    entering  judfjuent   in  favor  of   the 
defendant. 

The  plaintiff  is  a  real   satate  broker  and  his 
suit   is   for   commission     which  he  claims   is   due  him  from  the 
defendant  as   the   result   cf  plaintiff's   efforts   tc   procure  a 
purchaser  for  certain  preu.ises   owned  by  defendant.      The 
preiiiises   in  question  were   sold  tc   one  Lrs.   B.   ?,  i'.ohr  October 
29,   1916. 

On  June  15,   1916,    the  defendant  wrote   to  plain- 
tiff as  follows: 
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■This  is  to  confirm  our  oral  agreement  concerning 
your  octinp,   as  o.frent  for  sale  of  my  house  at  r^&l?  Bennett 
p venue,  Chicago.   It  is  understood  that  you  are  to  have 
the  exclusive  np'-ncy  for  a  j-priod  cf  9C  days  from  June  first, 
receiving  the  usual  oonimisEiion  in  case  the  ssusae  is  made. 
Any  time  after  termination  of  9C  days  I  to  have  option  of 
terminating  the  exclusive  charF^cter  of  your  agency.   In 
case  aciT''  other  a£-c;nt  brings  8.  customer  for  the  uouse  and 
makes  a  sale  you  are  to  divide  the  commission  equally  with 
hlia.* 

On  August  31,  1016,  defcundant  delivered  to 

plaintiff  tiic  letter  following: 

"Chicago,  August  Si,  191C. 

MesBrs,  Oeorpe  C.  Bour  -■.  Co., 

Chicago,  Illinois. 
Gentlenien: 

The  ninety  day  period,  during  which  you  were 
to  have  the  exclusive  a^renc'  for  i:y  hcuBC  at  6917  Bennett 
Avenue,  is  up  today.   In  accordance  with  our  understand- 
ing, I  horeby  tcr.rinate  the  exclusive  chsrs-cter  cf  your 
agency  by  placing  the  house  in  the  hands  of  3tr.  T,  D, 
oniern  of  Toff  and  Co.xpany.   I  shall  t-s  glnd  to  list  the 
house  with  you  also  in  accordance  with  our  understanding. 

Very  truly  yours, 

(Signed)  *.  W.  Cook." 

It   is   true,   as   said,    that  plaintiff's  agency 
to   sell   the  premises  was   continued  nfter  the  date  of   the  last 
above  mentioned  letter,   but   tliere  can  be   amall    doubt  from  an 
cxaixiination  of   the  two   letters   that   the  defendant   explicitly 
notified  plaintiff  of   defendant's   election  to   terinlnate  the 
exclusive  agency  and  tliat   defendant  Ixad  listed  his  property 
for   sale  vfith  other  agents.      It   ie  not   denied  that   the   de- 
fendant  did  list  his  property  with   the  brokerage   firm  of 
C,   W.  Hoff  &  Co.,    which  comptjiy  placed  a  "For  Sale*    sign  on 
the  premises,    and  the  principal    dispute    seems  to  be  whether 
the  plaintiff  or  C,    #,   Hoff  &  Co,   was   the  procuring  cause  of 
the  sale  of  the  property. 

The   evidence   tends   to   show  that   the  plaintiff* 
agent   showed  the  premises   to  Mrs.  Uohr   sometiiofie   in  August, 
1916,    and  that   she  refused    to  purchase   them  at   the  price   then 
asked  for   them  by  defendant. 

While  it   is  clear  that  the  plaintiff  discussed 
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vlth.  Mre,  vohr  a  proposition  for  tbe  sale  of  th«  property  in 
Att^uat,  1916,  it  i»  also  apparent  tliat  nothing  eara^  of  this 
•ffort  on  tue  y&xt   of  f lain till  to  sell  th«  premises.   The 
evidence  does  sshow   tuat  Mrs.  koixr,  in  tJtie  latter  piurt  of 
October,  took  up  with  ooth  the  plaintiff  and  C.  w.  Hoff  it   Co. 
the  question  of  a  purchase  of  the  property,  ard  thgt  the 
tale  V&8  actually  oonsunatated  throu^in  the  efforts  of  C.  w, 
Hoff  {  Co.  Declarations  were  submitted  at  the  trial  from 
idiic>i  the  court  could  conclude  that  the  defendant  hod  ex- 
pressly informed  plaintiff  that  nny  effort  on  hie  part  to 
sell  the  premises  was  to  be  flub;!ect  to  conflr^ptlcn  ty   the 
defendant. 

On  the  whole  erldenee.  ^e  thlnlc  that  the  trial 
court  had  before  it  aufficlent  erldenee  te  autherite  ite 
finding  that  C.  W.  Hoff  A  Co.  was  the  procuring  cause  of  the 
sale  of  the  property  to  Mre,  lohr.  Mrs.  Mchr  sndefeYcred  to 
purohese  the  premises  tnrou&ii  the  agency  of  both  brokers, 
and  the  conclusion  reached  by  the  trial  court  upon  the  con- 
troTerted  question  of  facts  txnd*   aosse  support  in  the  evi- 
dence.   It  is  true,  as  contended,  that  a  broker  earns  hie 
e(»HRl39iou  'shen  he  produces  a  purchaser  who  is  ready,  able 
and  ^filling  to  buy  upon  the  terms  stated  by  the  o^msr;  lilson 
T.  Mason,  15&  111.  504;  but  we  cannot  say,  frcis  the  evidence 
submitted  oa  the  trial,  as  a  matter  of  law,  that  the  purchase 
of  the  preiDisee  in  oueetloo  -raa  in  ffct  procured  through  the 
efforts  of  plaintiff. 

The  judgwent  of  the  l?unicipnl  Court  is  affirmed. 

JTF)0?flRBT  Ar7IH?OED. 
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V.n,   JU3T1CS  BC3Wia,T  IDMAlfmim  THE  Cl'ITnOT!  OF  TIIK  GOUf?T. 

By  this  «rrit  of  trror  dfifendant  seeks  to  hare 
r«Teraed  m  judgment  agalnat  h9T  upon  rerdiot  for  $4 « 502 •45, 
Plaintiff *e  clais  im«  ba««d  on  a  eontraet  with  tho  defend- 
ant vliereby  Jae  im.a  to  give  iais  aerYlcesi  in  ae«)iating  defend* 
9uat  to  reoover  on  a  ol«im  under  what  is  omxied  «  grub  stuOce 
agreeosimt  between  her  »nd  her  hu«ba»d*     the  queetioa  be- 
tween plaintiff  and  defendant  i«  as»  to  who  is  ohax^eable 
under  their  oontraot  wiUi  tJae  expenses  incurred  by  plaintiff 
in  his  activities  in  aeoieting  defendant,     lie  asserts  that 
the  defendant  should  reimburse  hia  for  these  advances*   while 
she  contends  that   she  was  to  be  at  no   expenoe  in  the  matter. 

At  the  date  of  the  eoealled  g^rub  atSLke  a^screejaent,, 
January  31*   189&,   defendant *s  na«se  was  Katherene  nay  1?iliott 
and  she  was  the  wife  of  >!•  C«  ^liott,   who   died  Jjeoenber  3C« 
1009.     subsequently,   and  before  the  cottaenc«ment  of  this   ouit, 
she  oarried  a  xuin  naieed  Andrews. 

The  eontraot  referred  to  reads  as  follows t 

"Know  all  t&ixa  by  these  |;'reaentS|i    that  I,   h,  C« 
Klliott,  hereby  bequeath  to  lay  wife,  Eatiiereiie  Jday 
Elliott,   ail  uiy  earthly  possessions  tiaa.%.  i  liow  poaaess 
or  aJtxall  possess,   and  Ihat  this  my  last  will  and  testau^ent 
shall  take  effect  iiK&ediately  after  my  death,     iaso  that 
she  shall   aot  as  sole  executrix  witcxout  bonds,  also   that 
she  shall  hnv«  the  entire  tunount  of  life  insurance,   also 
that  in  case  I  return  fros:  Als»9ia  whatever  riciies  I  poeeess 
she  sixall. Jo^yf  50  per  cent,   of  saate  to  do  'vith  in  her  own 
right  as  she  aay  sae  fit,   in  consideration  of  *4cC.OO  r'ottr 
Hundred  IX»llars,   given  me  in  cash  to  eaake  trip  to  Alaska, 

K,    C,    ELLIOTT, 
Chioaso,   Jarmary  31,   1895 •** 
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Oa  January  24,  1906,  km.  Ullott  entered  into 
the  contract  with  plaintiff  whleh  haa  glTcn  rise   to   the 
present  controTeray,      At   the   inetKnce  of    rlAlntiff'e  at- 
torneys  three  docuir.enta  were  prepared  and  were  executed  to 
evidence  this  agre««i«nt*     These  are  In  substance  as  follovs: 
The  first  recites  the  agre«F3«nt  between  K«   C.  miiott  and  l<r9, 
Hlliett*   and  aa  assifcnment  and  triinsfc^r  by  Ir'rs.  Blliett  to  the 
plaintiff  of  a  one-faalf  interest  "In  and  to   aald  elaia,  and  in 
and  to  all   noneys,   properties  and  securities   to  be  recovered 
thereby, •   the  consideration  paid  by  ^ers  to  ICatherene  May 
Klliott  being  #10,    nnri   as  a   further  oonelderation  ¥yeTn 
agreed  to  use  his  best  efforts  to  realise  upon   said  claim, 
either  by  litii^ation  or  ooaproroise,    "but  all  the  costs  and 
expenses  whicix  the   said  ^osea  C.  layers   slmll   In&ur  In  and 
about   so  doing  ahall  be  paid  by  tae  aald  KAtharene  iiay  M- 
llott.      If,   however,   any  silffi  of  laoney  shall  be  realized  as   the 
result  of  the  enforeeai«nt  of  the  above  Esentioned  olaixis,   then 
one'>hnlf  of  the  escpensee  thereof  shall  be  taken  out  of  the 
pne-half  of  the  proceeds  of  enforeeffl^tt  o<»Ring  to   said  to  see 
C,  Kyers,   by  virtue  of  his  ownership  of  an  undivided  9ne*half 
interest  therein,"     There  was  aleo  a  recital    of  a  delivery 
to  Uyers  cf  a  power  of  attorney  authorising  hia;   to   represent 
Krs.  Elliott, 

The   second  document,   after  reoitln^  the  grub 
stake  contract  between   ^lllott  and  his  wife,   appoints  Myers 
as  the  attorney  in  fact  for  X^rs,  ?rniett,    with  full  power   to 
take  all    lawful  measures   to   enforce  her  rights  under  the 
contract  with  n. llott,   with  the  usual   powers  of  attorney 
contained  iu   the  ordinary   fom  of   power  of  attorney. 

In   the  talrd  document  }'jitherene  Elliott,  after 
referring  to  and   reciting  the  tercss  of  the  grub  stake  eon- 
traet  with  her  husband,  assigns  and  tranters  by  apt  word* 
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to  )208*«  C.  li^y«ra  on  undivided  one-half  of  her  claim  »<  alnst 
H,   0,   Elliott,   and  any  real   or  personal   property,   and  a  full 
undivided  one-half   title,    estate  and   interest   in  and  to  any 
and  all  aoneya,    securities,    real   or  personal   property  *te 
i^ich   I  i&ay  be   entitled,    or   which  may  1»e  recoverable  by  reason 
of  such  clain,"  giving  to  the  "said  kosea  C.  ityers,  his  exe- 
cutors,  administrators  and  assigns  full  power  and  authority, 
for  uis  or  their  own  use  and  benefit,  but  at  his  or  their 
om   cost,   to   take  all   legal  measures  vLich  may  be  proper  or 
necessary  for  the  ooiaplete  recovery  of   said  assigned  olaim«* 

These  doousaents  were  all   dated  and  executed  at 
the  ease  tiAie,   and  although  each  of  th^>  recited  a  ocrmiuera- 
tioB  of  #10,    the  evidence  ehowe  that  only  one  $IQ  was  paid 
by  Ityers  to   the  defetuiant,     v?hlle  reasons  are  presented  with 
plausibility  why  the  agresssjent  of  the  parties  was  incorporated 
in  tliese  three  dcousuents,   they  (aaboiy  essentially  the  sinple 
agreement  of  Kyers  to  lindertakc  to  recover  for  the  defendant 
ca  account  of  her  contract  with  laiiott,   for  wnich  kyers  was 
to  receive  one-iialf  of  wiiatever  was  recovered. 

It   is  argued  witi^  force  that   the  contract   lacks 
Mutuality  in    that  it  is  unfair  to    the   defendant,   Eind  that 
the  trial  court  was  in  error  in  striking  frtm  the  defendant's 
affidavit  of  aierits  this  defense,     ^e  are  not  of  the  opinion 
that  this  was  error,for   while  the  contract  may  be  one-sided 
and  unfair,   yet  it   does  not  necessarily  lack  iautuality.      In 
addition  to   the  monetary  consideration,   «^ioh  may  have  been 
Bcminal,  plaintiff  undertook  to  ^.if  his  services, 

A  more  serious  point  is  the  action  of   the  trial 
court  in  refusing  to  permit  the  defendant  to   introduce  testi- 
mony showing  as  a  fact  what  the  contract   really  was  with  ref- 
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erenoe  to  th«  undervtanding  »•  to  who  eiiould  b«  onargo^ 
Able  witii  the  expenses,     jiofendant  Asserted  In  A«r  affi- 
dctvit  of  merits  that  such  parol  «vi device  would  show 
that  ih6  real  flsgreeiaffint  v»s  that  Myers  should  pay  all 
the  expenses,  but  the  proTlsion   that  she  should  pay  then 
was  inoorpo rented  for  the  reason  that  to  have  it  appear 
Kyers  should  pay  th^o  would  make  the  eontract  ehaoiper* 
tous  upon   its  f»oe,   and  hence  7oid.     Both  counsel  have 
argued  at  length  the  alleged  chaaipertous  character  of 
the  contract,   defendant  contending  tiiat  parol   eridenoe 
is  adTiisslble  to  show  thffi  illegal  oharaotor  of  a  con- 
tract . 

We  do  not  deeo}  it  necessary  to  decide  trhether 
or  not  this  contract  can  be  called  oi^iaapertous  and  hence 
Toid,   for  the  reason  we  are  of  the  opinion  tx>at  a  surer 
ground  for  the  adtaiesion  of  parul  testimony  is  found  in  an 
ambiguity  in  the  eontract  with  reference  to  tne  asatter  of 
exi/enaeo.     By  referring  to  the  contracts  above  outlined 
it  Till  be  seen  that  «»iiile  in  one  of  the  contracts  it  vit» 
provided  that  Mrs,  milott  ims  to  repay  all  costs  and  ex- 
pensee,   yet  in  another  dooument  which  we  lisve  oonatrued  to 
be  part  of  th«>  sam*  ARreeraent,   all   such  expenses  were  to  be 
at  the  oharije  of  Myers,      In  view  of  thla  latter  provisioa 
it  was,   in  our  opinion,   entirely  competent  for  the  defend- 
ant  to   show  why  an  apparent  contrary  provision  was   inserted, 
Vhether  or  not  the  reason  of  f9MT  of  ohanperty  was  a  suf- 
ficient reason  for  the  provision  laposlng  the  expenses  on 
her  lo  of  no  i^iportance;    she  should  have  ^e^tn  permitted  to 
tell  all  the  cireuitistcnoes  of  the  transaction  for  the  pur- 
pose of  clearing  up,   if  possible,   tho  ambiguity  and  uncer- 
tainty appearing  upon  the  face  of   the  docuibent.      If   she 
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w«r«}  able  to  product  testimony  tnat  the  oontraot  in  faot 
v«»  that  all  cxponseo  woro  to  be  upon  ky»r»   and  not  upon 
her,  and  tho  ^ury  should  belloTO  suoh  teetiuony,  it  wo  Id 
follov  that  there  could  'be   no  recovery  by  the  plaintiff  in 
this  case,  regardless  of  whether  or  not  the  eontraot  was 
obampertous.   In  striking  this  defense  frott  the  affidavit 
of  merits  and  in  holding  inco^npfstent  defendant's  pwol 
itestiniony  upon  this  point  we  are  cf  the  opinion  that  the 
trial  court  eoRnsitted  reTersible  error,  it   was  also  re- 
versible error  upon  the  saune  ground  for  the  ©curt  to 
strike  out  paragraph  13  of  the  affidavit  of  defense*  which 
sets  forth  that  the  real  agreement  was  %lmt   the  defendant 
was  not  to  be  bound  to  repay  any  sua  cf  money  whatsoever 
to  the  j^laintiffi. 

Counsel  devote  considerable  attention  to  the 
proof  as  to  how  far  plaintiff  performed  his  share  of  the 
eontraot  with  referenoe  to  giving  his  best  efforts  in  the 
proseeution  of  the  defendant's  olaira.   We  are  inclined  to 
think,  however,  this  is  a  fair  question  for  the  jiury  to 
pass  upon.  The  liti/ziatlon  in  A].aska  was  adverse  to  Mrs, 
Blliott's  olaim,  and  we  know  of  no  precedent  for  holding 
as  a  matter  of  lav  that  where  a  party,  noting  upon  the 
advioe  of  counsel,  fails  to  proseoute  an  appeal  from  an 
adverse  decision,  he  has  not  used  his  best  endeavor  in  the 
natter.  As  there  jsuat  be  another  trial  we  refrain  from 
aaking  any  finding  upon  this  point,  However,  it  'ma   error 
for  the  court  tc  exclude  eviatnce  of  eubaequent  litigation 
by  the  defendant  on  the  eocalled  grub  letake  ccntract,  3uob 
evidence  would  be  j^ertment  as  touohinfi  the  tiuestion  of 
plaintiff's  good  faith  in  abandoning  «ny  further  proseeu- 
ticn  of  tne  clai0. 
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C1»Jeotion  Is  altc  »9de  to  the  Instructions 
gl7«n  by  the  court,  which  in  our  cpinlen  i?s  'ysll   taken. 
The   inotruotiona  n»rrow  th«   iasues  of  fact  virtually  to   th« 
question  of  Tmet3aer  plaintiff  used  bis  b«st  efforts  and 
wh«th«r  he   sxpendod  th«  ssoney  yfhieh.  he  olaicied.     The 
primary  and  fundai&ental  question  is  a»  to   the  acreesient 
0f  the  parties  on  the  question  of  expenses,      -^e  tiilnic  the 
point  well  taxes  that  it  was  erroneous  to  inatruot  the 
Jury  that  "best  efforts  and  endeaTors  in  good  faith"  aean 
■miiat  n.  sjm  would  do   in  ills  owi  case,      via  do   not  think  this 
Is  neoessarily  true,   and  ve  are  referred  to  no  authority 
•0  holding.     There  might  be  a  vpriety  of  eon»i derations, 
such  as  ill-health,   l«o)c  of  funds  or  tiait,   er  other  con- 
eideraticne,   whioh  might  moYe  a  man  to  the  conclusion  that 
it  t»as  wiser  to   abandon  hie   c>Tm  partloylar  interests   in  a 
certain  line,  but  would  not  excuse  abandonment  of  his  ob- 
ligations to   a  principal. 

We  are  of   the  opinion  that   this  is  a  case  in 
which  the  Jury  should  be   inforsaed  as  tc  all  the  facts  and 
cireumstanoes,    includin(2;  oonrersations  and  other  matters 
occurring  both  before  and  after  tiie  signing  of   tlio  doou* 
laents  in  question.     The  avidenoe  shov/s  that  £lllott*s 
lainlng  properties  In  Alaska  were  worth  several  jBllllons 
of  dollars,  and  we  are  such  Impressed  by  the  argument   that 
the  defendent,   being  witnout  funds   to  jroaecute  her  claiM, 
would  hardly  enter  intc  a  contract  with  plaintiff  whereby 
he  might  become  an  equal  o^mer  witVi  her   in  property  worth 
Kill  ions,  but  in  the  event  of  failure  she  should  be  obli- 
gated to  pay  all    the   expenses.      And  T»hy  s'aould  he  abandon 
the  chanoe  for   such  a  large  prize  after  one  adverse  doois- 
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Ion  In  th«  trial  eourt.   It  further  proseeution  was  to  be  at 
th«  Bxp«nee  of  Kra,   Elliott  and  without   cost   to  him'? 

?or  the  rnnsons  above  indicated  th*  ^ud^«&t 
Is  TPTeraed  and  the  oauao   l»  r«m«nd«d. 


,t  ».'  .'i-.i-,--,^':    fel    ^C0«0    •'..1,!     l.M-KV    ,li<,.e"i'<)'r»t    «.l 
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Auau  mm  aimuit  court, 


i  COOK  COUKtl', 

THOteAJi  F,   toy,   BOBjKHT  L.\aT&I^KHaf    ) 
and  JOim  £.,   THArXi.?:?.,   ne  ^eriff , 


App.x..,^    /2.  .9  I. A.  3  21 


¥a,  j"u$)TiGis  siemmiay  nsuv^rnro  %m  crisioi  o?  tkk  court, 

Thl*  Is  an  App«Al  tt«&  ft  d«oree  dlBsolTing  a  ten.- 
orary  injunotioo,   and  defendants  ha^e  su^j^gested  tUMt  tha 
appeal   should  be  dlssiissad  because  the  order  appt^tvied  froia 
was  interlocutory  and  not  final.     The  only  relief   eoaght  by 
U}e  bill   was  to  eojoixi  prooeedinge  under  an  exeoutlcn,   and 
the  order  dlssol7lR£  the  tetsporary  injunction   '■•m.a  for  wint  of 
©ciuity  appoarini^  on   the  face  of  the  bill.     This  diaposition 
of  the  injunction  disposed  of  the  entire  oauae*  and  an  appeal 
therefore  Ilea.     Titua  v,  ^fcabee,  Zt  III,  232;   Frout  t,  li2BS£,» 
7*   111.   332;    Goddard  ▼,  £,   u  K,    W.  J^,   Co.,   202   111,   36;^, 

ia  there  equity   in   the  bill'r      It   recited   that 
;u«.iaU8  ])',Foy,   one  of   the  defendants,   was  injurttd  by  an  au- 
tC'K;cbile  belonging  to   the   coaiplalnfuit;    that  he  brou^t   suit 
and  recovered  a  verdiat  against  the  Tire  Company  for  |1,500, 
en  which  Jungsient  was  duly  entered  on  October  14,   1916,  fren 
which  the  Tire  Company  prayed  an  appeal  to  the  Appellate  Court 
for  the  First  Distriet;    that  the  appMil  bend  and  bill  of  ex* 
ceptions  were  duly  filed  In  the  Superior  Court,  but  afterwards, 
and  before  any  reeord  en  appeal  had  been  filed  in   the  Appellate 
curt,   »aid  cause   being  appealable  to  the  t'aroh  tera  of  the  Ap* 
pellate  Court  for  1917,   the  cooplatinant  on   January  51,   1917, 
settled  with  ?ey  for  his  injuries  and   for  uis  Jucii.;iaent  by 
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paying;  him  95o(>»   »nA  took  from  hln  reeeipts  and  satisfaction 
pieo«B;    that  thareafter  the  attorney  for  tlia  Tire  Coix-pany 
notified   "Robert  L,    'Stephens,   one  of  the  def enOantit,    ■<tu&  was 
the  attcrnrif  for  the  plaintiff   in   th«e   suit   in   the  uusnerlor 
ccurt,    that   .said   eeuse  had  beer?   settled  with  Fov;    that  there- 
after R   tpnder  trrs  mede  t©   Stephens  of  the   suib  of  $«i{>0»   ^vhlch 
was  40^  of  the  nnount  pnid  in  settlesnent  to  7oy,  tout   that 
Stephens  refused  to  a^ocept  ^e  snme  and  deaanded  a  larger  sum 
■bft8<^d  uj'on  a  notice  of  attorney* a  lien   rrhich  3tej)hen»  had 
served  upon   tiie  Tire  Cor.pany  prior  to   the  settlejsaent;    that 
thereAft«r  atephens*   although  knowing  that  a  settl ««<&«» t  had 
been  asnde  with  ?oy,   filed  a   short  record  in   the  AKfel^Ate 
Court  and  notified  the  ?ire  Costpany,    the  coijpia.in;mt  herein, 
that  he  vro-^ld  ask  the  Appellate  Court  for  a  distal a^sal  of  Its 
appeal   and  for  an  asseaai&csnt   of   damages  against   the  ooiaplain- 
ant  under  the  statute  for  failure  to  ^erfeot  its  epp&al  in 
^th*  Api  pJlKfce  Court  J   and  that  thereafter  the  AppcTiftte  Court, 
pursiim->t   to  th(%  statute,   aot»d  upon  said  motion  «nd  tllsBslsscd 
the  npp*f»l   ani   entered  JucJgraent   ajgalnat   tiie   cojuplaixjoat  under 
the   statute  for  |150  damages  and  |16«75  costs;    tiiMi   on  March 
28,   1917,    exeevitlon  was  issued  on   naid  Jud^u^ent   <?hioh  vas 
duly  served  upon  the  eescplain&nt*   and  though  oo^f^lainant. 
presented  the  facta  of  aettlexent  by  aft'idaTit  to  the  Ap- 
pellate Coxjxt,    the  Appellate  Court  held  that   the   atatute  of 
ditmlssal  was  mandatory  and   that   the   court  uaX  nc  authority 
to   do  other   thstn  that  which    the   statute  provide!;    %d  i  that 
therefore  complainant  has  no  adequate  reniedy  at   law;   that 
foj  is  insolvent,   and   that  irreparable  injury    '^ill   be  done  to 
the  coiaplainant  if   the  execution   should  be  It^vied  and  com- 
plainant *s  property  sold  thereunder. 

«•  are  of  the  opinion  that  the  chancellor  was 
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rifrht  in  dissolTlng  th«  injunction,  tor  the  r^ftson  tb*t  eoa* 
Plainant  iiaa  net   nho-tm  itself   equitably  to  be  entitled  there* 
to.     we  read  the  opinion  of  t)ie  Supreroe  Court  in  chioaMO 
yff<ier«tio?i  ^of  T-ruaioinna  _v«   Am^ricftn  l^aiciane'   ijniorij  234 
111,   504,   to  hold  that  no   cjlrcuffistftnces  whatever  will   excuse 
ftn  appellant  froai  nef?leotln^  its  i^ppeel    tak«*n   to  a  oouxt  of 
review,   or  will  deri*ive  pn  arpellee,  upon  filing  a  sliort 
reoord  pureuent  to  the  statute,  of  hio  right  net  only  to 
have  tbe  appeal   die&iveed,   but  also   to   the  asee>b&!!^t  of 
daoiagea  p-rorioea  for  by  tLe  statute,     Cootplainaat  xol   Uae  in- 
Btant  ease  o«>ttld  have  h»cl  the  judoent  in  the  Superior  Court 
eatiefied  ef  record  and  the  apv<»al   to   this  court  ditUKiisaed, 
and  no   suff ieient  resivon  appear*  to  explain  ehy  tnid  v/aa  not 
dona,     V!j!hile  the  situation  ae<^8  to  have  arisen  because  of 
controverey  between  oppoaxnt?  counsel  over  the  aisount  of  so- 
licitor's feea,  yet  iPoy'a  attorney  isaa  strictly  «rithin  hia 
statutory  ri^^nta  in  Ms  znctior.   in  thia  court,  sand  no  Kood 
ground  exiata  either  in  law -or  0«>.?J.ty  for  d«»priving  "aim  of 
?dhet  hc«  T.ay  hnvs  ^pin«d   th<sreljy» 

Quite  pertinent   te   the  preeent   eituaticn  is   the 
fcllowinic  frcrr.  Telford  v.  -^virks^Thoff,   163   111.   459    (443): 

"A  bill   in  equity   to   atay  procacdinga  at   la«  after 
ju<V:Bif'it  in  aivraya  e3CR.:ln«»d  vritb  jealoue  aorutiny.     The 
general   rule  iu,    that  nc   relief  will    be  Kr^'-ntttu.  where 
uiie  o.*.tt.fcr,    ufon  vhich  the  clnis  to  relief  ia  founded, 
was  litigated  in  the  ox  iKin."  x  action.   *  *   «     ihere 
courtii  of   law  fi'id  oqi.ity  hC'ya  ccncurreant  Jurisdiction 
over  a  question,   and  Hiich  question  ia  decided  at   law, 
equiwy  Will  not  re-examine  it,* 

The  order  of  the  ohj^moellor  di4i}oivA.nt^  the  ten- 

;>c>rury  injuinotion  waa  right  nn;i  ia  nffin&ed. 
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«.   B.  LOUIR,    tWding  a« 
V,  B.  Ldu«r  Cosq^aRyc 

\  Appftllee, 

TH0KA8  K,    WrriTI?  an^.  ?>'C''*'AS  L, 
BtjaSKlL,   cop«rtner«i  tradin^j 
«•  ThOBM*  li' .   vniit«  Ctofflpany, 
Applljlifwrits, 


Ai>pKAi  mm  mmicuAi.  cooRt 
oy  cKiCAce. 


KP.    JlSdTICK  l^.oaTjT?l?I.Y  S)m.IVEI{SD  THB  ClIBICB   Ol"  THE  COUF.T. 
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i-lftintlff ,  having  noXd  and  delivered  to  the  de- 
fftndfmts  an  Fxcavator,  brought  »uit  for  the  baianc*  of  the 
purchase  price,  and  upon  trial  had  Jud^^ent  for  fe96«50 
froai  which  defendants  appeal. 

The  ^oavater  wae  aold  under  a  written  eon  tract 
dated  April  10,  191S«  at  a  priee  of  $1,250.  The  ooBtraet 
provided  lUBcng  other  thinge  that  it  was  "to  nGxk.   in  clay 
excavating  eatiefactorv  to  the  T,  »,  fhit«  Co.";  It  also 
provided  that  terms  of  payment  were  *i|SOO,OC  when  ntaehine 
is  aooepted;  balpnoe  in  3C  days," 

!)efendant8  sought  to  show  upon  the  trial  and 
contend  in  this  court  that  the  evidence  shows  that  the 
isaohine  did  not  exoavnte  in  clay  in  a  isanner  "satisfactory 
to  the  T.  K.  «fhite  Co.,"  and  further*  that  this  condition 
of  the  oontraet  having  failed  there  was  ne  sale  and  no  oh* 
ligation  upon  the  defendants  to  pay  the  balance  of  the  con- 
tract price. 

The  evidence  shows  -.hxit   the  uinehine  was  delivered 
about  the  first  of  May,  1915,  to  the  defendants,  wha  us«4 
it  on  e  Job  for  several  lays,  then  aeved  it  to  smother  job 
idiere  it  vas  used  five  or  six  days  more,  then  to  another 
job  where  it  was  used  four  or  five  d«ys,  then  to  still 
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«aotii«r  iob  v^«r«  it  ««»«  used  acnren  or  «i|^t  dayo,     im  Ktt|r 
11th.  a:toaut  t(»i  aay»  carter  drfi9nda»t9  had  r«ottiY«d  tih«  ja&« 
ohine,   during  ndbiol*  tiA«  it  hiad  btoo  at  worlc*  tke  d^fendamti 
paid  tc  tii.e  jXaiRtiff  the  sun  of  |500,   micia  uuder  the  tssj'a* 
of  tu$  oon tract  -sas  orikderice  cf   Ui«  aoee^ta&ett  ef  tho  ax* 
oa^ator,     thox^aStvir  %hii  laasiUne  was  ia  al^on^t  C!0»j»tan(  ua« 
doing  oxoa7»ting  i»osl;  duTing  the  ^oatha  of  i^ny*  Juluo«  July« 
Aa£Ud»»   aerpte^ber  aud  October*   and  Uxere  ia  »o  CYidenoc  lo 
the  r«oord  shading  any  claifi  t>y  def<-adaiitis  that  iu  wus  ske* 
aatisfaetcry,     Vheytt  -«&q  &1««^  &Tid«fie®  aLovricg  ti;at»  e.t  an 
iiJCiucBt  Upon  Ui0  d«atu  of  a  r^aa  »ho  ^svas  kill«4  sixil^  ^oi'kints; 
an  ti*.«  ^aotiine,  Vv^  Hu&uvill ,  otttt  of  U^is  4<^f <md£t,nt 6 •   t««tli«> 
ft«d  t^.t  tia«  aacuiiuft  l9eX«Kgt'4  *^-»  t&f  T,  A:,   -rfhite  Ccrapa«y 
aad  that  it  t3pi^«d  in  h  9«L^i»faotor|r  mannar  sm4  'oma  in  gfi>o4 
oosditlon,     ?b«  »ian  ima  killed  in  Jusae*  »o  th^t  tuis 
totttiti^Guy  at  tti.9i  inqu^at  siust  havd  b«@»  givms  at  a  tima  sub* 
aaqueat  to  tk«  dat«  of  pay£;@at  ef  th«  #5CH;,     ^r«  ^itff»    th« 
otUar  dafandant,   t«»&ifi«a  at  tl:i.i»  tisa  tiuut  the  sm^auiudf  in 
qu«utioxi  waa  covered  \>f  liability  inauyaaoa  and  %'imt  he 
was  rei£i)9ur0«d  I'o;  tho  deatb.  of  Ui*  laaii  vmdar  ttia  iniiuxMsusa 
policy*  upoii   tuti  Uioory  t-hctt  U&e  iaac-^«iia@  b^^ion^ed  to  the  da* 
landdtttit, 

We  are  of   Wa«  opiaioH  that  under  a  falf  iwter- 
pr«ta.tion  of  the  eon  tract  t^o  paysant  by  dafandauto  of  4i^^&CC 
after  thay  had  triad  tu«  j^^^oiiiaa  auat  )»«  £.«ld  to  haTO  ocea 
an  aoooptanca  of  it,  <ihat  i««   thrA  Uuoy  9«r9  aatiiifiod  with 
txi.0  oi*6racter  of  its*  woidt.      It  A»  th«  rule  that  -^diara  a  ©n- 
oliino  is  furoistiiod  tc  -^oxk  to  ttoa  aatiafaction  of  th&  jur* 
ciiaBor,  and  auqa  -aotk  i»  a  laattar  of  coasKiOn  axx-'fi^rianoa  Si*ola 
aft  oraiaary  iswjciiaaicsil   vettk,  what  ia  reaaon  ou^it  to  satisfy 
the  contracting  party  io  law  >^ill  1s«  held  to  oatiofy  hiu* 
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Union  Leoiflie  CAub  v .  glyaayor  :ce  X'»chine  Cc . ,   ^C:<   Tl  "*.  .   117; 

griV9on  ^,  :1™J:'^i   '^-^^    -■  '   '-^•'^^*';  Ko.cl«r  v,  (llffrvrd,   165  ill. 
&44,      Tt    Ifs  a  i"<3rtr.9r  r^.tl«  cf   i'xm  ihMl  ^fi\<»T9.  n  xcnchir.ii  ia    t4> 
"be  8»ti»fftotcry  to   th«?  p«rcJva)!»«r,   n^ti«<s  ef  4-,l3«!»ti3fnctloii 
or  of  failure  cf  tfc««  mmhin»  sm^t  "r^'*  <rt'f«?5  tc   th«  seller  at 
tii*   siUPliett   prftJii,ic>i>rilL0  mr>v<^r\%,      .iuS-iSIS  ^'   illTiliSZ*    *^   III, 
^"''^J   Uj?.4fcrw,f,4  T,   w'olf «   l.il.    111.   430;    Qyton  v,   Art*,J3iftri  ^. , 
16S   lii.   App,   £70, 

^^piyiOi;  "Uie  nbov*    puieg  tc   tie  facta  appearing 

cf  ^ttct  and  uuder   &h«&  Ina.     'I'hid  b6ifl^^  truo,   dHtandiiita  ar<» 
oblig&t«d  I  or   tue  uaXaiaoe  of    ki  <»  purca&se  ^rlce*   and  tli.e 
juiigaient   taerefor  »r»   Gcrrftcic   «^nd  le  ajffira'ied. 
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ymion  Tc  su^mioH    couht. 
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KEOILK  0?  i^  STAT-K  OF   Iu/nOIS,  ) 

ex  r«x,  joj^  ?.  Brn^'AGTS,/  ) 

Hl^lntiff  in  KM-or,  j 

▼».\  /  ) 

\  I  i  COOK  CODKTY. 

hi»  wife,  \  ^  ) 

BefentUOits  ;p  Irror.  i    _ 

•V  /  I 

\^  ''  -  _ 

BR.  JUST  101  M03URKLY  IBELIVHH^  tHB  Oi^IlJOK  Of  mE  COUHt, 


By  this  writ  of  eTror  plaintiff  in  error  Be«xc« 
to  haT«  reversed  a  decree  of  the  Superior  Court  in  a  pro- 
eeeding  of  halaeRB  oorpttg  for  the  eia&tody  of  Jane  Bruwager* 
a  ohild  six  years  old,  daughter  of  th«  relator,  Joel  y. 
Bmuoager.  By  tix&   deoree  the  cuetody  of  the  eiaild  wae 
awarded  to  tixe  reapondenta, 

The  matter  was  heard  by  the  oourt  upon  a  pe- 
tition, ofliended  answer  and  evldenoe.  The  petition  prayed 
that  the  eare  ima   custody  of  the  ohild  be  giren  to  H,  A. 
Caratmy  and  hie  wife,  «iho  were  unole  and  aunt  of  the  child, 
Kre,  Carawaj  l>eiAg  a  sieter  of  u^e  ci^ild^s  father,  and  a^iple 
evidence  was  presented  &&   tc  the  fivniisa  of  the  uuele  and 
aunt  to  haTe  tlie  oare  and  ou»tody  of  the  ohild.  ihe  answer 
of  the  respondents  alleged  that  tney  had  had  nc  children 
born  to  them  and  tiiat  the  ohild  had  becone  deeply  devoted 
to  theu  and  that  they  were  desirous  of  retaa,ning  its  cus- 
tody. 

The  oourt  found  that  the  petit ion«r,  the  father, 
hud  "been  diroroed  frou  Jane's  mother  and  was  a->mrded  the 
custody  of  the  child;  tnat  he  liad  been  eonvioted  of  a 
oriiBe  and  was  serving  a  sentence  in  the  state  penitentiary 
of  l^ontana;  that  H,  A.  Caraway  and  hie  wife,  the  unolc  and 
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«unt,   roaids  at  Billing*.  Montana,   nna  that  tii«y  Ar^  fit  and 
prop«r  persona  to  b«  Intrusted  mi^ix  txi«  ohlld«     'SUa  court 
also  found  tiriat  th'«  rsspondants  -<-/ere  sultnblm  persons   to 
lUiYQ   Uxe  oare  of  iT'ane^   and  held  titat  it  <fn.8  for  thf;  bost 
Intereote  of   Uic  child   that   she  siiould  ba  partaanently 
awarded  to  and  retrain  wltli  the  respondents.     It  «».«  ordered 
that  the  p«ii;itloa  be  dlsmisi$ei  and  the  vrit  quasiied* 

In  on.3e3   of   trde    sort    it   i -s  th.-f   nAl e   that   Mm 
prinoipal  oonisideration  raoving  the  court  is  the  w»»lfar«  of 
the  child,   And  ^«4icr«  oprosing;  olelisants  "sre  equRlly  fit  and 
responsible  eoiirts  will   favor  the  claims     of  those  who   stand 
in  relationship  to  the  ohild.     There  i®  evidence  to  vrarrant 
the  inf  eronce  txiat  re8y;ondent»  were  moved  in  oppcain^  in 
oourt  the  claxois  of  the  uncle  aad  aunt  by  the  thought   tiiat 
the  rexaoval  of  the  child  from  their  ouatody  would  In  £Otae 
way  be  a  refleotion  upon  them.     Thio  wis  entirely  unwarranted, 
A  detersiinntion  as  to  the  custody  of  the  ohlld  does  not  neces* 
sarily  involTS  a  decision  upon  the  ooaiparative  weriti  of  the 
respective  clalwanta,      ^«?  '^re  of   the  oplrilon  thRt   the  tiee  of 
relationship  should  control    in   this  matter,   and   in   30   doing 
are  refleotinf   in  not   the   8li;'>it«»t   de<i7ra«  against   the  quail- 
ficatlonss  of   th*  respoadenta,   who   «»re  shown  by  the  evidence 
to  be  highly  reereotable  and  viholly  r^rcper  and  fit   persons. 

There  Is  erldenee  whluh  leads  to  a  fair  in- 
ference that   thfr  respondents  were  t^erhars  not   so  anxious 
latterly   to   contest  the  claisis  of   the  uncle  and  aunt.     This 
also  jBi^ht  be  inferred  fron  the  fact  that  although  counsel 
have  entered  their  appearance  in   this  court,  00  brief  or  ar- 
gttaeat  has  been  filed  in  opposition   to   the  claias  of  Ur,   and 
krs.  catravay. 

w«  are  of  the  opinion.   In  view  of  all  the  cir* 
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ouiB8tano«9,   that  th«  eeurt  was  in  errer  in  th«  aMura  made,   and 
that  the  decree  should  have  glT«n  tha  oar«  and  ouuiody  of  tha 
ohild  to  the  unole  and  aunt,  b.   A«  C»raw»y  and  hi 9  wife,   Ida 
Caraway,   the  persona  nfuaed  in   the  i<etitioD,     the  deoree  is  re- 
versed and  thff  cause  rerttanded  isrith   direct iono   to  award   the 
writ  as  praved  for  in  relator's  i^tlvion. 
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BERTHA  U,    DQ-nil,  /  ) 

Defendant   ln/%Tror,  } 

/  j      MiROH   TO  MUUIGIfAL   COUHT 

I  /  )  OP  GHICAOO, 

SAmnSL  FAI.LOW»{  et  Bl  ^  ) 

Plaintiff*   in  Error.    ) 

I    / 
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KB.    .n/STICR  MA«5TmEI.Y  I)T?T. ITKRFT>  THK  OPINIO??   OF  THE  OtOmT . 

I"  T)"yl<»  V.   ypllo-^a,   T^p.   2262P,   opinion  filed 
J"un»  n,   1917,    this   court  hnd  ocGpsion  tc  f-ive  consider- 
ation  to   onp  ph?vse  of   th#?  rpcord   of   this   eontroveray.      In 
thet   opinion   ar«»  recited  the  matters  itppearing  of  record 
herein,    which    it   i»  imneceaeary  to   repeat,      *e  there  held 
that   th©  trial    court  haid  no  Jurisdiction  to  vacate   the 
Judgment  after  the  expiration   of   the  30  day  period  after 
JudfiHient,     By  the  present  writ  of   error  the  defendant*  at- 
tack the  ralldity  of  the  Judgment  itself. 

T>efendanta   aay  that  plaintiff's   statement  of 
olaiai  averred  that   "she  nae  hired  'by  the   Illinois  Ccjwnis- 
slcn   of  Lincoln   Jubilee  and  Balf-Century  Anniversary  5.«po8i- 
ttcn   9,8   stenographer  art?   seoretsry  tc   the  finance  coinirittee 
of   said  oonuBission,*   an^-!   thet   she  advanced  and  eirpended  cer» 
tain  money  "in   the  bueiness   of   said   consmlssion";    that  no- 
vbere   in  her  stRtement   of   cli»l.rc  is  »ny  averment   of   employ- 
ment by  or   serviees   rendered  to   the  defendants,   and   that 
their  names   do  not  appear  therein;    that   In   the  absence  of 
any  statenent  of   t>jny  liability  on   their  part  or  any  cause 

of   action  against   thet..,    the  Judgment  against   Uicoi  cannot 
stand. 

There  is  merit   in  this  contention.      Tuiu   ia  a 

onse  of   the  first  class   in   the  liunloipal  Court;    It  has  been 

repeatedly  held  that   the   statement  of   claia  must   disclose 
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a  cause  of  sotlon  apainst   tho  defendant  before  plaintiff   ie 
entitled   to  judgment.      It  rss   so  }ield  in  Gilljaan  v,  CxAJoago 
Railways  Co.,   268   111.   3C5»   ^rherc  the  ccurt   ijaid:      "Tiie 
finding  of  tiie  court  ie   that   tiie  defendant   is  guilty  as 
charged  in  plaintiff's   atatOisent  of  plai^,    but   Itie  i^tateiaeot 
charg««  it  with  no   wrong  and  the  court  finds  none,*     Apply- 
ing thla  language  to   the   Instant  case  it  could  properly  l9« 
said  that  Toy  its  judgment   the  court  finds   that  plaintiff   was 
err^loyed  "by  the  defendants  snd   that   she   rendered  services 
for  thRB,    whereas  no    such   onarge  ie  Bsade  in  ht;r  statement. 

The  holding   in   the  Glllaari   case  has  been  fcllo«*d 
in  suhsequent  csaeo  and   is  no¥    the  settled  rule.      In   tolter 
Cablnej^  Cc ,  y,   Husaell,   250   111,  416    (4a<j)»    the  court   said: 

"It    is   3till   the  law  in  the  EauniOipal    court,   as   in 
other  courts,    that  n  pr?rty  is  limited,    in  his   evidence, 
to   the   claim  )ie  h,^s  ncM-Jc-^;    thr,.t  he   cannct,  make  one  claim 
in  his   atatpjBent  and  recover  upon  proof  of  another  with- 
out  amenifTient,     The   iaaue   is  ixiadc  "by  the   stateraant  of 
olaioif    and  the  evidence  must  he  lijuited  by  that   state- 
went.* 

Under  this   rul*  plaintiff   could  not  properly  introduce  evi- 
dence tending   to   siiow  ajtiipioymcnt  toy   the  defendants  aa  in- 
dividuals, 

We  do  not  see  hov?  the  plaintiff  is  helped  hy 
the   atatensent   tlnat  in   the  praecipe  for  ausiiiaons  the  names  of 
all   the  defendants  are   set   out  ejid  that  they  are  desig- 
nated as  constituting-   the   Illinois  CoiBBalsaion  of  Lincoln 
Jubilee  ^nd  T^alf -Century  jJjjniversary  Exposition,     We  are 
awnre  o*"  no   rule  by  which  the  omission  to   state  a  cause  of 
action   in  n   statement  of   claim  can  be   cured  by  reference  to 
other  papers  in  the  record, 

A  further  consideration  touching  the  jud^jaent 
is   this   -   thnt   even   if   the   stnteraent  of  olaiffi,    construed 
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vith  the  pra«oipe  and  •uoxiiOna,    (should  be  considered  as  a 
olaiis  against  the  defendante  indlvlduelly,    it  is   the  c^.aia 
of  R  joint  liability  on  their  part.     There  are  ten  defend- 
ants naraed  in   the  praecipe,   and  Judgment  has  been   entered 
aptainat  only  four  of   thesa.      It  hae  been  held  that  where 
joint  liability  ia  charged  the  judgment  niuet  irun  against 
all  or  none,     £,  §g  G,  2.*  k  Ji*  P^^  "»■.  Eye  on  ^^  Kenned;^; ,   188 
111,  App,  467,   and  eaeea  therein  cited.      In  Shoudy  v,    .iohool 
•pireotore,   32   111,   290,    it  was  held  to  be   the  proper  prac- 
tice to   strike  frois  the  pleadings   individual  naises  of   the 
directors  as  surplusage,  and  we  see  no   reason  why  that  r^ile 
should  rot   obtain   in   the  present  oase. 

In  any  erent  we  are  of  the  opinion  that  the 
judgment  against  the  defendants  entered  in  thia  case  v/as 
improperly  entered,  and  it  ie  reversed  and  the  cause  re- 
manded for  further  proceedings  as  counwel  iaay  see  fit. 

REVERSED  AKD  RSMAJJDED. 
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IVSRKD  THE  OriFIOK  OF  THE  COURT. 


By  this  appeal  plaintiff  seeks  to  hare  r«v«raed 
a  Judgment  of  nil  capiat  suffered  by  her  in  a  suit  in  which 
she  sought  to  recover  from  the  defendant  the  stcn  of  |750. 
The  ease  was  tried  hy  the  court,  and  the  fact*  for  the  most 
part  are  stipulated. 

On  li'ebrtiary  1,  1912,  'William  J.  Bennett  and  his 

wife,  owning  ii&provad  property  on  Ugden  avenue  in  Chicago,  on 

that  day  executed  a  lease  of  the  premises  to  Kdward  H.  Mul<- 

eahy  and  John  J,  cotter.  The  lease  called  for  rental  of  #125 

a  month,  and  expired  ^ril  30,  1917,  the  rent  to  be  paid  at 

the  office  of  Benjamin  J.  Glaser.  The  following  provision 

was  attached  to  the  lease: 

•For  the  faithful  performance  of  the  covenants 
and  conditions  of  this  lease  the  said  Sdwnrd  H.  lulcahy 
and  John  J,  Cotter  have  deposited  with  the  Glaser  Sav- 
ings uank  the  stim  of  #750.00,  Triiich  shall  be  held  in 
escrow  by  said  Glaser  Savings  Bahk  for  Willisio  J,  Ben- 
nett and  V&y  Bennett,  hie  wife,  or  their  assigns,  and 
is  to  be  paid  to  the  aaid  William  J,  Bennett  and  l-^ay 
Bennett,  his  wife,  or  their  assifms,  at  any  time  said 
Idward  H.  Muleahy  and  John  J.  Cotter  forfeit  said 
lease  by  breaking  any  of  the  conditions  and  covenants 
of  this  lease,  if  said  Fdward  J,  l^ulcahy  and  John  J, 
Cotter  fulfill  all  the  covenants  and  conditions  of  this 
lease  then  the  ;|750,(;C  snail  be  paid  to  William  J.  Ben- 
nett and  ^ay  Bennett,  his  wife,  or  their  assigns  on 
November  1,  1916,  and  said  |750  shall  be  applied  to  the 
credit  of  Sdward  H.  fculcahy  and  John  J,  Cotter  for  the 
last  six  months*  rent  mentioned  in  this  lease  and  said 
William  j.  Bennett  and  iiay  Bennett,  his  wife,  or  tkeir 
assigns  snail  give  said  l^dward  h.  ikulcahy  and  John  j. 
Cotter  a  receipt  for  six  luontha'  rent  from  Lovexuber  1, 
1916,  to  April  30,  1917,  and  said  Glaser  savings  Bank 
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whll*  holding  thiB  $750.00  •hall  pay  said  Edward  K.  K:ul- 
oahy  and  John  J,  Cotter  interest  at  the  rate  of  3'1  per 
annum  to  be  paid  eyery  six  months  for  the  time  aaid 
Money  is  left  on  deposit  with  said  Glaser  pavings  Bank,* 

Thereafter*  on  tearoh  11,  1912,  Bennett  and  his 
wife  sold  and  conyeyed  the  property  to  the  defendant, 
Amanda  Baohman,  and  thereafter  the  ori^^inal  lessees,  Jk^ul- 
oahy  and  Cotter,  assigned  their  interest  under  the  lease  to 
the  plaintiff,  Mary  Connolly.  Afterwards,  on  October  16, 
1914,  Itary  Connolly,  with  the  consent  of  Amauida  Baehman, 
sublet  the  premises  to  Klehael  Waldron  at  a  monthly  rental 
•f  ^125,  All  the  monthly  installments  of  rent  were  paid 
and  the  oovenants  and  oonditions  of  the  lease  observed  by 
the  re3pe«rtiTe  lessees.  The  defendant,  Amanda  Baehman, 
eolleeted  the  rents  froai  Waldron  f»r  the  last  months  of  the 
lease,  up  to  April  30,  1917,  and  It  is  stipulated  that  this 
amount  may  be  oonsidered  as  §760  and  that  any  Judgtaent  en- 
tered herein  shall  be  for  that  arcount.   It  further  appears 
that  the  Benjamin  J.  Glaser  mentioned  in  the  It^ase  at  the 
time  it  was  executed  was  doing  business  in  Chicago  under  the 
name  of  the  Glaser  savings  Bank,  and  that  it  was  executed  in 
Glaser* s  office  and  the  $750  mentioned  in  the  provision 
above  quoted  was  delivered  to  both  Bennett  and  Glaser  and 
oounted  by  thes,  and  Glaser  then  took  possession  of  it. 
The  leas«  was  prepared  by  Glaser  at  the  request  of  Bennett, 
and  it  is  in  evidence  that  Glaser  represented  Bennett  in 
this  transaction.   It  also  appears  that  some  time  afterwards 
Glaser  turned  over  his  private  bank  to  the  Ogden  Avenue 

State  Bank,  including  the  $750  item  »?'bove  referred  to,  and 
that  neither  of  the  parties  to  this  suit  hns  since  that 

tioic  been  able  to  obtain  this  money  from  the  Ogden  Av«iue 
State  Bank. 
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From  a  coneideratioti  of  tixeee  circuoia tp.no es  it 
i»  clear  that  the  ^750  was  not  giveu  to  Glaser  to  be  held  in 
etcrov,  lout  was  giTsn  to  him   aa  aig«nt  for  the  Bennetts 
against  any  damages  which  they  might  suffer  through  breach 
by  the  lessees  of  the  oovenants  of  the  lease  or.  should  no 
breach  occur,  in  payment  of  the  last  six  months'  rent  of 
the  term  of  the  lease,  l^roney  or  papers  held  in  escrow 
should  be  held  by  a  stranger  to  the  transaction,  delivery 
not  tc  be  made  until  certain  conditions  haye  transpired. 
In  the  instant  transaction  net  only  was  the  money  delivered 
to  Olaser,  the  agent  of  the  lessors,  but  they  «rere  uncon^ 
ditionally  to  retain  it,  either  as  damages  or  rent;  in  no 
event  was  it  to  be  returned  to  the  lessees.  This  was  not  • 
delivery  in  escrow  but  was  payment  to  the  lessors. 

"A  delivery  to  the  agent  of  the  grantee  or  to 
the  p-^rty  who  is  to  have  the  benefit  of  the  instr>ax&ent  has 
the  same  effect  as  a  delivery  directly  to  the  grantee,  and 
cannot  create  an  escrow,"   6  Aoa.  St   Sng,  Ency.  of  Law,  1st 
Sd,,  p.  861;  see  also  Clark  v.  Harper,  215  111.  24,  40; 
Fitggerald  v.  Allen,  240  111,  80,  94,   "In  order  to  be  an 
escrow  it  must  "be  delivered  to  a  strajiger,  Hotiaing  but  so 
absolute  delivery  can  be  made  directly  to  the  grantee." 
Ryan  v.  Cook.  68  111.  App.  592,  affirmed  172  111.  302. 
^"  DeCraff  v.  Mang.  251  111,  531  (537),  the  court  said; 
•ihen  the  deeds  were  delivered  to  the  escrow  holder  and 
the  grantor  parted  with  all  control  over  them  the  delivery 
was  coHiplete,  and  thereafter  the  escrow  holder  held  the 
deeds  as  the  agent  jond  representative  of  those  for  whose 
benefit  the  subsequent  acta  were  to  be  perfonrmd,"   See 
also  Schmidt  v.  Deegan,  69  Wis.  505;  HugliLee  v.  Yhistlewood, 
40  Kas.  332. 
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The  defendant,  Amanda  Ijachman,  having  succeeded 
to  the  rights  ef  friiliem  j,  Bennett  and  wife,  and  the  jlain- 
tiff ,  iiary  Connelly,  having  suooeeded  to  the  rights  ef  kul- 
oahy  and  Cotter,  the  original  leeseea,  it  muat   be  held  under 
the  tenue  of  the  proviso  of  the  lease  that  the  rent  due  from 
plaintiff  to  the  defendant  for  the  last  six  months  of  tho 
term  has  been  paid  by  the  #760  deposit  referred  tc,  and  that 
the  defendant  must  look  to  Glaser  for  this  money;  snd  as  the 
defendant  has  ocllected  the  rental  from  plelntiff's  sub- 
tenant, Waldron,  for  this  sasn*  period,  it  follows  that 
plaintiff  is  entitled  to  recover  this  from  the  defendant. 
The  judRDiont  of  the  trial  court  therofcre  is  reversed  and 
jud^m^t  for  plaintiff  against  the  defendant  is  entered  in 
this  court  for  ^750. 

REVmajD  AND  JUDG13EKT  HERE. 
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kICHAEL  REitULY  and  JOHK  HEILLY, 
by  KAte  Eoy»  their  Guardian  and 
Hext  Friend, , 

>  Appellees, 

'^  # 

T». 

CATHOLIC  ORDER  OF  FORESTSRS, 

Appellanf. 


■"w*^ 


AiirEAL   JROM  COUBTY  COURT, 
COOK  COUNTY. 

2  09  I. A    ^9q 


im.  JUSTICE  licSUHZLY  DKLIVERED  THE  OFINIOH  OF  THE  COURT. 

Plaintiffs,  the  children  of  Michael  7.  Reilly, 
to  irtxom  the  defendant  had  issued  a  benefit  certificate  for 
the  sum  of  $1,000,  upon  his  death  and  refusal  of  the  de- 
fendant to  pay,  brought  suit  and  upon  trial  before  court 
and  jury  had  verdict  and  Judgment  for  ^1,000  from  which 
defendant  appeals. 

Two  defenses  are  presented.   The  first  is  false 
replies  by  Reilly  to  questions  in  the  medical  examiner's 
blank;  that  the  correctness  of  such  replies  was  warranted, 
hence  under  the  terms  of  the  policy  it  is  voided.   These 
particular  questions  concerned  any  treatment  from  a  physi- 
cian within  three  years,  and  Aether  Reilly  had  been  an  in- 
mate of  *any  asylum,  sanitarltim,  hospital  or  institution  of 
any  kind  for  the  purpose  of  being  treated  for  any  mental, 
nervous  or  physical  disorder,  ailment  or  defect."   To  these 
questions  the  answer  was  negative.   The  date  of  this  instru- 
ment was  April  11,  1915,  and  the  proof  was  that  on  Farch  5, 
1915,  Reilly  had  been  admitted  to  the  Cook  County  Hospital, 
lAiere  he  had  been  treated  for  arthritis  of  the  wrist. 

Reilly  at  this  time  was  about  40  years  of  age, 
apparently  in  good  health,,  employed  as  a  street  sweeper  in 
the  city  of  Chicago;  he  was  uneducated,  being  unable  to 
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read  or  mrite  the  Sngllsh  language;  when  his  signature  was 
required  he  had  to  sign  by  making  a  mark.  All  the  answers 
to  the  questions  contained  in  the  application  and  medical 
examiner's  blank  were  written  by  the  doctor  who  examined  him. 
These  docxunents  contained  many  questions;  they  are  said  to 
be  108  in  number,  some  of  them  very  complicated  and  techni- 
eal;  54  diseases  or  ailments  are  mentioned  concerning  which 
the  applicant  was  required  to  give  answers.  The  number  and 
character  of  these  questions  and  the  character  of  the  ap- 
plicant make  it  self-evident  that  his  replies  thereto 
oould  not  be  warranties.   It  would  be  almost  beyond  the 
powers  of  even  a  higlUy  intelligent  man  to  answer  all  of 
these  questions  with  accuracy. 

These  circumstances  readily  place  this  case 
among  the  many  holding  that  answers  to  such  interrogatories 
are  not  warranties  but  representations,  in  face  of  any 
statements  to  the  contrary  in  the  application.   Some  of 
these  cases  are.  Continental  Life  Ins.  Co.  v.  Pog^ers,  119  111, 
474;  Itoulor  v.  American  Life  Ins.  Co..  Ill  U.  S.  335; 
Weisguth  V.  Sup.  I^ribe  of  Ben  Hur.  272  111.  541;  Minnesota 
Itut.  Life  Ins.  Co.  v.  Link,  230  111.  273;  Peterson  v.  Life 
Ins.  Co.,  244  111.  329;  Pash  v.  Eddy.  184  111.  App.  375, 
It  is  also  the  rule  that  the  untruth  of  such  statements 
constitutes  no  defense  to  an  action  on  the  policy  unless 
they  concern  matters  material  to  the  risk  and  are  made 
with  the  intent  to  defraud  the  insurer.  Globe  Life  In s . 
Assn.  V.  Wagner,  188  111.  133;  Kaymer  v.  Moaern  BroUierhood, 
157  111,  App.  510;  Atkinson  v.  National  Council  K.  fc  L.  of 
8,,  193  111.  App.  215;  Grof finger  v.  Itetropolitan  Life  Ina. 
Co.,  183  111.  App.  618. 
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It  was  for  th«  jury  to  determine  whether  or  not 
the  miastatement  made  by  Beilly  was  material  tc  the  riak  or 
made  with  the  intent  to  defraud  the  defendant,  Manufaotur- 
TS ,  etc.,  Ins.  Co.  T.  Zeitinger,  168  111.  286;  Kehl  v.  AToram , 
210  111,  218,   The  evidence  shows  thr-it  Beilly  died  suddenly 
on  Koveciher  8th,  &nd   after  inquest  the  coroner  found  that 
he  had  died  fros  organic  heart  disease.   The  defendant's 
physician  who  exajelned  hits,  after  an  apparently  most 
thorough  ex&'iiinatlon,  had  found  no  trace  of  any  disease 
whatever,  and  there  seems  to  have  been  notiiing  obvious  to 
apprise  anyone  of  the  disease  from  vrhion  he  died.   The  stiff 
wrist  for  which  he  received  treatment  at  the  Cook  County 
Hospital  was  evidently  induced  by  penetration  of  a  needle, 
part  of  which  remained  in  the  wrist,  iProm  thf«e  fpcts  the 
jury  was  fully  justified  in  finding  that  there  was  no  con- 
nection between  this  injury  and  the  disease  which  caused 
his  death,  fuid  his  answers  were  without  fraudulent  intent. 
It  follows  from  these  considerations  that  the  defense  of  false 
statements  in  the  application  cannot  prevail. 

The  second  defense  asserted  is  forfeiture  for 
failure  to  pay  monthly  assessments.  By  the  by-laws  "^eilly 
was  reouired  to  pay  a  monthly  assessnient  of  $1,76  on  the 
first  day  of  eacii  and  every  month  without  notice,  and  on 
failure  to  do  so  before  the  first  day  of  the  succeeding 
month  he  stood  suspended  frocu  the  society.  The  evidence 
shows  that  his  October  dues  were  not  paid  on  or  before  No- 
vember 1st.   It  was  also  shown  that  the  August  dues  were 
net  paid  until  Septeinber  27th,  end   that  on  that  date  the 
financial  secretary  accepted  the  dues  for  both  months  from 
Reilly,  with  knowledge  that  the  August  dues  had  not  pre- 
viously been  paid.   The  record  also  shows  that  a  few  days 
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before  Reilly  died  he  gave  the  money  both  for  the  October  and 
HOTerober  aesesaffients   to  his   sister,    n  }/t3,    Flynn,    with   in- 
structions to  pay  them;    that  Mrs,   Flynn  gave  it   to  YlPsX  nus- 
band,   James  YLynn,   who  went   to   the  lodge  meeting  the  night 
of  November  8th,    ^en   this  money  was  paid  to   the   secretary 
and  received  by  him,   and  that  at   that   time  neitVier   the   sec- 
retary nor  Plynn  knew  that  Reilly  hs-d   died  that  afternoon. 

We  hold  that   these  circumstances  call   for  the 
application   of   the   rule    that  an   insurer  will   not  be  per- 
mitted to  assert  a  forfeiture  of   its  policy  for  nonpayment 
of  premiums  when   due,   where   its   dealings  ^ith  the   insured 
have  led  him  to  believe   tixat   the  provision  for  forfeiture 
would  not  be   relied  upon.      It    is   the  established  Inw  of   this 
state  that  forfeitures   or   suspensions  for  failure   to  pay 
assessments  and  dues  promptly  may  be  waived,   and  we   shall 
apply  this  rule  to   this  case.      In   so   doing  we  are   in  accord 
with  iftiat  is   said  in  Jones  v.  yni^rhts   of  Honor,    236   111. 
113;   Sebergall  v.   prudential   Ins.   Co.    of   Aia erica,   193   111. 
j^p,   189;    Cox  V.   Aflierican    Ins.   0  o . ,    lfl4    111,   App.   419. 

Under  the  larger  body  of  decisions  in  this  state 
defendant's  defenses  are  of  no  avail,  and  the  judgment  there- 
fore is  affirmed. 

AF7IP3£SD. 
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THOlcbOU   AlTD  1A1X0P.   SPICS 
COVPAHY,   a  aoti-orftticn, 

vs.        \ 

TKB  I.   LAFari   WJB^aOU   CCPAP  ^ 
IBOB  COIOPAKY,   ».  ccTporation/ 

On  Aji-eal   cf  THi    I.  LA3;^i^i 
AJSD  30B    aCBAJP    IROK   COfeJPAlSY. 


COOK  CCITJITY. 


I209I.A.  331 


i^h,   JUoTICE  JiO«iUTiM.Y  I312-lV.ia.^lS3  THI  Oi'^flOa  OF  THl  COUH'l!. 


Thio  l3  ari  ap^sal  by  Lanaki  »nd  Son  from  em   in- 
terlocutory injunction  obtained  at  the  Inatanc©  of  the  com- 
plainant,  TThioh  by  its  bill    aeeks  to  hare  Uanber  street    in 
Chlcagcs,   adjoining  its  plwce  of  bueinese,   kept  free  from 
ebstructiona   pl-ced  thereon  by  lanski   «md  Son  and  other  de- 
fendnnts.     The  prelljtiinary  injupotion  was  grunted  upon  filing 
of  the  bill,    with  notice  to  J.anakl  and  Son  only. 

Both   counsel  have  presented  for  oonsideration 
many  points  which  properly  are  material  upon  s   conaiaeration 
©f  th*  merits   en  final  hearing  and  upon  ^ieh  we  shall   not 
coflunent  at   the  present   time,      s^e   shall   consider  only  the  rro- 
priety  of  the  prelionlnary  injunction. 

The  prayer  of   the  bill  ia: 

•tnat   aaid  The  I.   Lsnski  &  iion  Scrap  Iron  Co.,    a  corpora- 
tion of  the  iitate  of  Illinois,   ita  agents,    leasees,    em- 
ployees and  aerYanta,    aaid    'miter  iiheriffi*  and  said  Joseph 
P,    ocn/aldt,   nay  bo  forthwith  reatraxned  and  enjoined  from 
obatructintr-;  or  continuing  to   obstruct   said  public  highway, 
known  as  L'^BVber   street,    between  £Cth  pls.cc  and   H,   /iii.nd 
street,    throughout   its   entire  width  of   aixty-six   (66) 
feet,   with   eerar   Iron,   Junk,   buildings,   fences  or   other 
structurca,   freij.'.lit   cars,    wagons  or  other  vehicles,    tools, 
mnchinery  cr  cth^r  iiBpleaenta,    or   in   any  ether  manner  or 
form  either  ter-^porarlly  or  permanently  to   interfere  v?ith 
the  free  and  unrestricted  use  of   said  LuRiber  street  be- 
tween 20th  plpoe  and  *,    2iJnd   street   for  its    entire  width 
of  aixty-six   (66)   feet  both  by  txie  general  public  and  your 
orator  and   ite   agents,    weployeea,    servants   "nd  custo/iera. 
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and  from  directing  or  permitting  any  priyate  work  or  opera- 
tions of  any  kind   to  be  carried  on   for   ti'jfi:a  or  any  of   them 
in  or  upon  said   Lumber  street  between  '^ivth  place  and  if, 
22nd    ztrset   a«  aforesaici,    cr  to   do   or   suffer   to   be  done 
any  net  or  thing   that  will    in  any  w»y  interfere  with  the 
ftill   and  free  use  and   «njoyra«nt  of  said  public  hifZhway  by 
your  orator,   its  agents,    employees,    servants  or   customers, 
as  -veil   as  by  the  genernl    public,* 

The  prelircln"iry  injunction  ie  <?a  follo'vs: 

*It   Is.Thrrpforfi,   Crdf^rsd,   Ths»t   aald  d^f<»n"5ant. 
The   I,  Lanski  *  Son  Scrap   Iron  Company,   a  corporation,   of 
the  St^-'tc  of    Illlnoia,    its  Ifssft-^e,    Hf^^ntB,    c'pioyyfs  -^ ad. 
serrants  be,   and   they  hereby  are,    restrained  and  enjoined, 
until  the  fu'f*th.?r  order  of   this   court,   frrrs  f'irtV.er  ob« 
Btructinf:  the  public  highway  known  as  Lumber   street  be- 
tween 2Cth  plnco  nrd  V/,    ?.iii<\   atrfi-'t    in   th«  Citr'    of   "b.  1- 
oaro.   County  of  Cook,   and  atete  of   Illinois,    throughout 
its   «ntire  width  of   siTty-slx   (6f")   feet,   ^itv.   scrap 
iron,   junk,   buildinfrs,   ferces  or  other  structures, 
freifrJht  cars,   ^et.p'.ono  or  clhar  v-'i'.ic]  es,    tocla,   mpcl^inery 
or  other  imple   ents,   or   in  any  ether  aje-nner  or  form 
either  te-uporarily  or  perrj.an*;mtly   tc   irtprfore  -pith  the 
free  and  iij^reotrioted  uee   of   s   id  Luraber   etreet  between 
20th  place  r^nd   i',   iUnd   street   in   said  City  c^  Ghicngo, 
for  its   entire  width  of   sixty-six  {66}   feet  both  by  the 
general  pubiio  and  by   sctid  coKi'lainrmt,    Thomson  &  Taylor 
iipioe  company,   a  corporation  of   the  ;5tate  of    iJ  linois, 
and  its  R^-eiits,    employees,    aervnnts  and   euatccfjrt;,    and 
from  directing  or  permitting  any  private  work  or  opera- 
tions of   any  kind  to  be  carried  on  for  ti  ai,   or  ajiy  of 
then,    in   cr  upon   said  j.uzaber   street  between  20th  rlcce 
and  W,   2ind   street  as  aforeosid,    or   tc   do  cr  suffer   to 
be  done  sny  act  or   thing  that  will    in  i»ny  way  interfere 
with  the  full   and  free  use  and  enjojnsent  of   aeid  public 
lilghTray  by  »eid  comolnlnant,   Thomson  fr,  Taylor  apice  Com- 
pany,   its  stents,    employees,    servants  or   customers,   as 
well   ss  by  the  general  publie," 

It  thus  apfeara   that   the  oomplainpnt  has  ob- 
tained by  the  preliwiinery  injunction   substantially  »11   the 
nandatory  relief   it   seeks  by  Its  bill,     ^e  are  not  persuaded 
that   the  order  cerely  restrains  the  defendant  frcm  occupying 
Rore  space   in   the   street   than   it   is  now  oocupying.     The   in- 
junetional   order   restrains   defendant  froBJ  "further  obetruot- 
Ing  ♦  ♦  Lumber  street   *   *    thrcu^nout   its   entire  #idth  of 
sixty-six   (66)   feet,"   wnicn  can   only  mean  that   tuie   entire 
space  must  be  kept  clear.     Considering  the  ab-enoe  of  any 
allegation   in  the  bill   of  on   intent  by   the  defendant   tc   oc- 
cupy more  apace  than   that  occupied,   and  alar,    tlie   scope  of 
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tii«   injunctional   order,    there   is  little  doubt  that  under 
the  ordRT  defen<^ant  must  forthwith  remove  All  ebstruotione* 
buildlnge  and  the  otner   thlnge  named,   from  the  entire  width 
Of  66  feet   in  Ltuaber  street. 

It  h»e  been  held  many  tiisee   that   the  aoXe  ob-' 
ject   of  en   interlocutory  injunction   is  to  preserve  the   sub-   j 
Ject   in  oontroveriy  in  the  condition   it   then   is;    it  cannot     / 
be  ueod  for  the  purpose  of  compelling  one  to  undo  what  he 
has  Rlready  dene.     The  purpose  of  a  preliminary  inJanoti<m 
is   tc   preserve   tht"   attttus  oi    the  parties  until   the  oourt 
aa»  ttetenniae  the  merits  of    the  controversy.     I^.  ^,  ^  |^. 
Sl'  SZ-  ££-•   "^^   Tg\-lcr,   134   ill  .   6(.'S;   gisrier  v.   Board  of 
Trruie,    60    111.   65;   .jiiaxt er  v.   lisoarji  of  Trade,   t'd   ill,   146; 
Worl(i*_a  Columbian  lly-poaitien  v.   Brenxjaa,   61   111,  Apy.   l-^fi; 
Lo  wen  thai    v.    He^  ?-'uaic  Hall   Co.,    100   111.   App,   274. 

It  may  be  that  upon  final  hearing  it  will  be 
determined  that   complainant   is   entitled  to   the  pearKsnent 
injunction   sourht. ,   but  vipon   this  we  express  nc   opinion.      sle 
dc  hold,   however,    that  under  the  reascning  of   the  opses 
abovf   cited   the  preliminary  Injunctional   order  was   improvi- 
dently  granted,    nr6.   it   vrill  be  reversed  nn^'  the   injunction 
dissolved, 

CTmn  n-^rviSTSji  a>ti»  ikj^wcttct  dissolved, 


,  i^-.^  iJu. -ivii  no    ;^'   ■•'',:••*•      <■•♦.  V  .  ■!  16':.  s-cuta  :'fr»>i  'vft'i'ii*M   'f-*i>-io  (*r[(* 
.-.J    i'    •-,:..      •         .•     'I    .■■•jc      iVjii.!.  ;'ij    -Tr- ,^:•^  •'m-':;    (Si-tr   eanif.iiad 

-.k.t:     S     .■     W       ■'..■■'     ■     ■■'     M     \:c<  •*,;■■■.'•  \.'.\i    vf.S,"  t  '1  ■>  (,"T*:;tll.L     ">«»•     "tO     J^O^^t 

i£  i.L---  •>"  x;-j.L„  J--^-^  '''■  ''■-"''  ♦x^l);^;:I  -"^  \i:.  •::>?,  -^ 

-'i;''.!-"  f     .     •  I..     %.'     '.  .  ■      ./.'i    ,■:'..     'a'' "•  . ',  .'■v.'.'.r^o     *'.rri:?    '?■■"■!■<•:  ■^  9.1*?  j6 


^    ,     '-7 

212  -   23179  %.      /-r  " 


\ 


▼»• 


LOUIS   PimC^l^aTEIN   et    al      ) 
Cn  appeal    of;  j 

OARDXH  CITY  liBRTfriHG  and 


Appell«e«     ) 


MUJIICIJPAL  COURT 
OT  CHICAGO, 


i^pellnnt./) 

2  09  I. A.  341 


MR.   PHT?SlDlffG   JU«TIO>'  TATLOR  tleliver<-d   the 
opinion  of   tiv    lourt, 

ThiF  is  ai)  appeal  by   the  Garden  City  Wrecking 
and  Luialier  Coapany,  appellant,   from  a  judfTTBent  in  the 
turn  of  $500«00  obtained  by  G.  L.   Clausen,  appellee,  for 
personal   injuries   sustained  in  falling  upon  a  pile  of 
Juak  located  soiaewhere  near  the  middleoof   the  prorcilses 
now  occupied  by  the  Insurance  Sxohauge  Building. 

In  th**  «S3urly  part  of  January  1911,   the  appellant 
eompany  was  eags^ed  in  wrecking  some  old  buildings  located 
on  the  blook  bounded  by  JaolCBon  boulevard  on  the  north, 
7ifth  avenue  on  the  west,    ^uinoy  street  on  the  south  and 
Sherman  street  on  the  east.      One  Finkelstein,  originally 
a  party*  defend  ant  to   this   suit,   but   disriiased   out  at  the 
eloee  of   the  plaintiff* s   case,  being  engaged  in  the  soraii- 
iron  and  metal  busineee,  cometirae  prior  to   the  date  of  the 
accident,   purchased  frcci  the  appellant,   certain  pcrtions 
of   the  sorapoiron  anc  metal   which  would   oome  out  o(    the 
buildings  in  the   course  of   th<^ir  demolition.  A  day  or 

two  prior  to   the  accident,   one  Wexnes,   a  party- defendant 
to   tills   suit,  y\n,  eapbyed  by  Vinkelu^in  to  haul    soae 
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.7^it»/XtfK  os-'-i^-'-OxSi   «'?jc^i)^«rnl   sxi,?  ^*f  boiifwooo  van 
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^"J   "iO  •JKi;;  ori,^    0^  »oi^q   o«ii«»Koa   ,  i»'j->n4;awrf   t^&^rj  tirui  «oirX 

'jft,    10  J;jo  9C00   ij/ixofw  rti'ijivr  XjBi»jn  r>ru»  nutiotq^toa  j»i(J   ^o 
It  x^k  A  »nr>ittl(m»b  tinrfj   'to  «trt,rop   arf*  rrl   nyrXbliwcf 
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of  the  acrap-iron  away  fro»  the  prmalaea  anU  Ukkn  Itt  to 
yinkeletein's  plac*  of  buoin'^ao  at  47th  aaa  LoomIb  8tre«t»» 
Vsraos  used  his  cmn  tAfltaui  aad  imgoiiG  ami  luulad  th«  iron 
for  ;$3.00  a  load,   to  be  paid  by  /i»k«l6t«in,  and  reocived 
no  oonpenaation  of  any  sort  for  that  work  frois  anybody  elae, 
'She  njfpftllant     had  noihiag  ■»hat«ver  to   do   >/!iti\  the  deliver- 
in^  of   tla«  Iron.     As  it  im.9  taken  out  of  th«  building,  it 
was  put  in  B  pile,   eoaoi»her«  near  lh«  niiddle  of  the  bloclc, 
about  s«voaty«fiTe  feet  fron  where  the  wrookijig  operationa 
wore  boing  coaauotisd.     On  January  6,  X911»  betvfeen  12:20 
aad  12:50  P.M.,  appellee,  dau&en:  ,  vhB  was  in  the  employ 
of  the  Thoapaoa-'itarrett  Oonotruotioa  v^oajpan^',  who  wp^re  the 
genei*fiil   coatraators  fiT  th©  «?r«otXon  ef  the  InsxArano©  J!bcoliange 
Building,  a  oiTil  engini»er,  9ho  imd  been  en^si^g^d  by  that 
ooapajiy  in  the  tairing  of  l«»yele,   in  -^allslnij  east  near  the 
aiddlo  of  the  block  in  question,   oaao  to  a  pile  of  iron 
rods,  or  i>ipes,  or  both,  about  eight  inahes  ^il^x»  altogether, 
and  aijctean  foet  lo-i^,  on  wuiaii  Weraoc  wis  vyorking.     The 
latter  had  about  ou£aplcted  loading  ai»  .va^(>n.     Appelloe 
oiaijafsd  Umt    Vemsu,  at  th<?  time,  had  hold  of  one  end  of  a 
long  aloud  r  iron  rod  which  vras  about  aixteen  feet  long 
and  from  a  lialf   to  threo-quartsre  of  an  inch  tliiok,  whiah 
ho  wns  ao7ing  or  svitoliing  up  and  down,  and  that  he  waited 
a  ainute  or  two  and  then  put  his  foot  on  the  rod  that  was 
in  lootion  and  uadortook  to  pass  over;   that  as  soon  ae  hs 
put  his  weight  on  the  rod,   in  order  to  atep  ovor,  a  violent 
8ide*raovi%£aent  took  plaoe  under  his  foot,   threw  him  out  of 
bailanoe  tin-j  h&   fall   on  his  left  hand,  whiah  wats,  aa  a 
reault,   seriously  and  portiaztently  injured.     Tha  tcanoter, 
Wsrxaaa,  who  did  the  haulini^,    claimed,  hawevsr,    that,  at  the 
tlas  of  tiia  assideat,  hxu   iro^on  was  ccicpletaly  loaded  with 
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.o«I»  ^otf^uA  ^o-il  irow  *«iij  Tio"i  jTrtoa  ^tva  tt^  nali*mn(i*<^x(i^  vm 
0ii;2X  npsv.-fao    ,XI$X   ,5  141/*;,'!! mt  n'j      .iiitj-ow^cioe  sfliotf  antew 

BOii  "Jo  »Xi(:  A  0^  ft£ii''X)    ,n.ri«o?ijf   cii  :£colf/  Oif.1   to  'slbbici 
,ioriJ»awXr   ,ri.,i;    dpr't>«/   iii;jJ:r.   ftOL'-e  ^aiitil  -n>   ,u««<ii:t;   -xo   .Qi>0'z 

•"JXe'iqA     .nr.af'*'  «xri  aniiJKOl  l^t^^sXyeios  ;ftoc'j!:  ijati  inJ'Ji;! 

jiaoX  i&9l  .'ooixlB  j'i '.'(/•)  ajs^'  i<xiiuv  box  twil  -i  btttilvi  {MiiOl 
Haiihf  ^-islili-  ritiU  ru;    Ici  axi^ix  -Mv^^y-^H    '-'^   \laty  b  ao'x'i  baa 

tijw  #iUii   L><yi  otLi  rj'.:   root  aii.   Suq  noiia   -'fja   cv.'y  Tto  t)^i;iti/«  « 

flif  «a  rtooB  ufl  iuilt   ixr^Yn  r-aaq,  o4  :^oQS't:i>eut  ijfl;-  iKilJoti  nl 

ta^ioLr  a  ,i"vo  lic^e   o;r  ^ot  xo  la   ,bQ'i  aiif  no  Jc;;,i9yf  alcf  Suq, 

•dJ   iM  ^:atiS    .rrsreti'cxi   ^b9oXi:ii)    ^^fullumi  ^tU  Uiii  o«iir  .fMAtXtV 


-3- 

the  exception  of  one  piece,  and  thut  that  w&b  a  four»lnoh 
pipe,  sixteen  feet  long,  weighing  about  185  to  200  poundB. 
Hie  evidence  is  to  the  effect  that  he  iiad  a  stake  in  the 
hind  wheel,  on  which  he  put  the  iron  pipe  in  ordf>r  tliat 
he  might  get  it  balanced  so  that  he  could  take  one  end 
of  it  and  threw  it  orer  on  the  wagon;  that  he  was  in  the 
aot  of  putting  it  on  when  appellee  walked  ahead  of  his 
team  and  stepped  on  the  iron,  fell  down  and  got  up  and 
walked  away.   As  we  view  the  evidence,  a  close  consider* 
ation  of  the  minor  differences  in  the  stateraents  of  appellee 
aad  Vermes  as  to  just  what  took  place  at  the  tirae  of  the 
aocident,  heoomes  unimportant* 

It  ib  claimed  by  the  appellant  that  there  was 
no  relation  between  Vermes,  the  man  who  hauled  the  scrap, 
and  the  appellant.  Garden  City  Wrecking  and  Lunbf?r  Company, 
whereby  the  latter  can  be  held  to  respond  in  daraages  to  the 
appellee,  on  aoco  int  of  any  negllf^ence  on  the  part  of 
Wermes,  A  determination  of  that  contention  involves  a  con* 
sideration  of  the  facts  only  in  so  far  as  they  pertain  to 
the  statue  of  v^ermns  at  the  time  of  the  accident;  hie  rela>« 
tions  with  7inkel8teiii  and,  if  any,   with  the  appellant. 
Garden  City  Wrecking  and  Lumber  Company* 

The  evidence  of  7inkelstein  is  thathe  boui:ht 
the  iron  of  appellant  when  it  was  In  the  building»  before  it 
was  wrecked;  that  the  iron  was  to  be  piled  up  for  him;  that 
he  hired  Wermes  to  haul  the  iron  at  |3  a  load*   The  testi* 
mony  of  Finkelstein  as  to  just  what  the  terms  of  hio  oyiil 
contract  with  appellant  were,  is  somewhat  confusing,  but, 
upon  a  careful  examination,  it  is  to  the  general  effect  that 
when  he  bought  the  iron  there  was  ne  aotual  agreement,  and 


i«iti   -^ no     i   '^Qi'-l  tToti.    ^f{J   iu(i  ^ii  r(rl.i.v  no    ,i»»»;1v;  bnirf 
£>r'»    'HO  »;iiii   fc  U  oo   mi  SaxiS    oa   h»'Li!itt/i!i<i   i'i   ;j9y,  J,'{',iJlm  »/£ 

tWTH  q^ii    tojj    -nM   n-T'Ob    XI^I    .notJt    r^di    {<"    b»q:q»ifl    bfl"   CiaftJl' 

9T*i   '\G  ^iiii  fiii    o'i  «iOAT.q  ilooi   ^fririv  tuixt  <-''^   «b  ascn  W  JbHKi 

»cjno«  ••-ti   boiuju:  Oti-;:  n  ict  nj{-:    ,«j«»nn'-i".»'  ^'>'^^v'/«^c!■  noi^aXof   on 
tX^inar.n^  iv  ra'v!.  bnr,  jjjtjiy.eftiYT  ^i*  J^'    nob  taD   ,  ^nnXXf^citia  «»ri*   bwfi 

io   j'X>-'-;   «v 'j    no    >0!it^-^li-jna   -^na  "lo  jf?   orn.'?  co    , «« tXeqjjjs 

-«X -1     C''    ;.»»f^t;X?v>»i  9i^   Ic   ?>';iJ   '\dJ-   d,<\  puaiqT   'to  aw;fa;>n  9rf;J 
,t:fp'SI^   f,fi  n/','     \tiv   ,VJ'    "^Jt    ,{)««  «Jc»^?iiX«»3£iTi'iI   ;  ,tiv  enol.J' 
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it  v^!^B  not  to  ho  tiiiplied  that  uppQll».nt  ehould  etc  axiy 
Of  the  loading  of  the  wat^ono;   although  nrh9n  first  aoked 
if  th«*re  rmtt  any  provision  ''as  to  who  should  load  the 
wagons",  ha  answered,   "Yo*  oir^.        '•Generally  it  io  ih« 
outttoa  that  th«  Garden  City  COBipaQy  loads  tUo  vii^ooB  for 

ai«."     *Xt  was  said  when  I  bought  the  iron  that  the  iron 

in   annwer 
should  bo  loadsd  on  lay  wagons."     Af terwfcjrcto ,  however j^to 

the  question,  "Was  th^r'^  anyt>iinfi  said  by  Mr.  Waixel  as  to 

placing  the  iron  on  the  wagons?*,  he  answered,   "Ko,  not  that 

I  kno^  of",  Hijsi,  further,   <t,   "lifts  th«r©  anything  said  about 

loading  it,   aj>    to  #io  was   to   load  itt*     A,   *It  is  al-^rsys 

uilde>rstood  that  I  send  the  teams  and  it  has  got  to  be  loaded 

on  the  waijon.     1  don*t  have  to  'net  there  at  all.*      ^.   *Ho, 

but  was   th^'re  anything  said  as   to  who  should  superintend 

or  direct  the  loading  of  it?^     A.   '♦If©,  So,  becauee  •*' 

The  evid©n'3»  of  Waixel,  |?r©eld©nt  o*"  tue  appell- 
ant,  is   to  the  effect  tlmt  ho  {for  apiiollaat)   ©old  the  iron, 
whioJi  was  taken  oat  of  the  building,  whioh  was  being  wreaked, 
to  T?inkol  stein;   t>mt  M  uud  nc   control  or  rafiiiaijement  over 
Weruos  on  the  OtJri  or  7th  of  January,  1911;    t^iat  it  ws^e  not 
the  duty  of  appellant  to  load  the  iron  on  ti««  ^afjons  for 
Finkelstein,  althou^jh  it  -was  oufitorjary  to  aspiat  when  ytu 
could  in  the  loading  of  all  iron  that  was  heavy;   that  al« 
thotigh  h«   fir*i8  on  th*r  pr«*Erjiees  on  January  6  and  7,   1911,  he 
was  not  Ui*5r0  «i   the  tifwe  »ppell««  wsis  injured;    that  he 
did  nst  Ulreat  wh^^re  the  wagons  Miauling  tliat  EJcterlal   should 
be  loaded  or  the  msjaner  In  whioh  they  should  bf>  loaded;    t)iat 
thegr  (siefenine  the  appallaat's   epiployeee)  had  nothing  to  do 
with  Fin>;elst«in*i»  *a4ione;    that  the  place  7(i\&r^  the  wa^on 
woiAld  be  loaded  would  not  be  under  the  direction  of  api>ell- 


.oM"    ..       ".lift   ♦>   !»-ciE.fs^   »d    o^    '.Viiif  i-^itofe  I      ,«o;iiBW  t*d#   no 
"-  ti:iuBi>9ii  ,oV   ,or*   ...      '-"tii  to  ,iaj;t»i40l  wirU"  iottiii»  "ko 

-X«  ;«x!J    ;-:.'*^i.  a. .7      .X''*  ttoiJ:    II«  ">'*  gniUffOA  f>/Ur  nl  bfi/oo 

*i'.   •rci    ;h'»:i/tiTx   e  v  •"■iX9«i<j[*  i»'<lif  »*'?   jm  'r>T(»jU>   Jcwi  awn' 
six  oris   la^t^^ttiU  .^-vi*  :yr«Ii;s<<  aaj^wv  !M(^  'i*t'.ui'r  4r«»rxlX>  <^  >*  s  l>JtiI> 
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cmt*e  foT»je&sx  hmctautiii  lUie  kxnn  wau  all   s«t  in  one  plae*  and 
thn  t«f«m0  %j%&%  h&uled  tho  iro»  «drt«  to  that  plAdts  to  load; 
iii^a,%  wh«%  he  azuio   thd  cr&l   oontmot  witn  rlnKclstein  there 
Vfig  nt>tMzi£  sjsiia  in  ili«  a6&v«ijfiiaiien  with  r«fc!r«noi?  to   the 
pXfeOft  of  deliverj*  ci"   the  ironj    tiuat  ta^^re  vas  nothing  said 
^ettrCieR  ^ftsi  «rith  rcf •£*<?« o«  to  loading  the  iron  on  th« 
««£(?£»  tv  be  furni tilled  by   ^'''ink^lsteia;    that  h«  had  no   oon* 
T«^5ttlin  *ith  sr«ra««  ahaui  hauUng  thft  iron  away  froa  the 
Jo>  und  paid  hifi&  nc; thing,   «lthcr  for  hauling  or  loading 
til*  -!ia£&nit«     AX  that'll  •!«•  %t  one  tl^a,  Bt«t«rd  ihat  he  had 
a  fora^oa  di.r;>3tiag  wher«  and  in  what  ^&nner  tha  wagoaa 
should  b0  leaddd,  hie  «Yid<?n<:«  all   taken  together  ie   to 
tha  dafitxilG  «ffec»t  tf«if.  j^ppaliant  had  notJiing  to  do  witlx 
tiao  iooiing,   »av«  aA  a  ^'hand*  mi£-:ht  oosaaionally  he  giTon 
in  Q&'^m  of  n  h&avy  pia<c;«« 

Tha  aYid!»nc#  of  sfaarmfl'Pt   th«i  taaiajit^T^iB  to   Uw 
effact  that  h«  «aa  aaijjloyed  hy  ?iniceliiit*iH  and  tlust  Fink«»l» 
stain  p4id  hia  $12  for  four  loade  which  h«k  h&x^cd  en  ttiat 
4ajrs   that  at  th«»  tiise  he  talked  with  Flnkeleteia  thara  warn 
notlxio^  aald  bat«6«n  than  aioout  loading  th«  iron;    that  tha 
app^ll&at  i>ai4  hija  nothing;  in  oonneotion  with  tha  hauling 
of  that  Ifuui   thai  the  foreuon  ef  app«llant  was  never  around 
hia  wa^on  at  any   tin*  when  it  waa  being  loaded;    that  at  zw 
tixao  while  working  en  that  JoD  did  he  rt»o»iTe  any  or<if*r8  or 
Airuotiooa  either  fro&i  '<faixal,  proeident  of  appellant  eon* 
paoy,  OX'  froa  hi«  forenan;   that  on  tha  day  in  question  there 
was  &  pile  ox   iron  whion  naae  up  four  loada;    that  th«>r9 
imA  m  lot  Of  pieoes  th^rvre  tiiat  he  oouid  not  lift  and  he 
eallt»d  fiioiaeone  to  help  uia;    that  th^re  woro  men  standing 
arwuud   t^^re;    titat  he  ttaid,    ^Ooue  on,   give  ne  a  hand", 
and  thoy  nould  hi>  oTt^r  mnu  ^ire  hin  a  lift;    Uiat  they  wnre 
warkinc  for  appellant;    tiwt   they  did  it  as  a  .matter  of 


ttoi*  »9«Iq   '♦i:o  .-i   T9B    lin   aw^    us/1a   aiU   o»i.'i.re»ff  ajtMj^.-S'jto*   9*^n» 

ot»»  itfl-i^ori   «»v  9-}  'fi;    licjd,'    {0.'i^   ecu    :>>  \i;wv^l';it    ^4   <:!»Mkil 

«4ioo   on  bKi!  »«   .♦  iriJ    iniiiiALfiAtnK    ;c«   !>;»;* -ifrx^Dl   -',<?    »i   b«*jj»W 

aiiJ  «ei"J   -^awA  fti.n   t,\S   iiniIju/»*<    .t/jo^i*  «?Ji.;i;«»V  uiX-r  U(Jii-^a<<»T 

a»fXb/»c.i   •;{)   :^jtXx/ja<i    tol   t'iiiJls*    ,iiiAjkiiJ.;«  «in    I JL^   ,fji;'A<  «f»t 

5«i-f  fwi  J  ana  w'»JaJ«  «o..ij  3flQ  Jr.  ,f^-'  iv-- /c/iJ-i:^    ,*ftC!af>^  »i4# 

oi   «1  t0iiJ9;.OsJ   r»;ij»4    :  In   «f /r;'>©Jtv«   rail*   ,t!i6i>jBS),t    otf  bCuciipi 
iiSZw  ou  oi   ^r\l   ion   ami  Jitniiif-^y.   Jutw    5Uft;:1i»  niluxlifc  »*Lt 

^i^i   00  1^9  (uA.'f  ^A   rioUir  luA^L  tx>o\  %0'i  tli  Diiii.  hkiiq,  tii9$tt 
mam  9i  <i(a   Bt'!*iTii.ri:iii'i\  uitw  b-^'lSaki   aa  »i:lA   »iU   3»  imiii    {^i> 

bnuotJ%  -sovAf    Qav  i/iHXi»q<iM  lo  ao«.<!»x;i1:   ytfi   J«MiJi    ;£t.i>%^  ^tmi^   Itt 
no  •(<*i.'«o  v^tJi  •ri«»r--«-i   *d   bib  dot,   j.'m-<j   »jo  j^eiUitow  »XJLflvf  »i4l> 

9'S->rt)    ,*jr>i^    ;»&fioX  ti^.'o'i;   qi;    .i;,flA  lioij^Vw  nu'%A    aV  t»lX4  4  «MI 

.".:.:•:  0  OR  »vX;i  (Xio   ouo:;''    ,bXi<Mi  »;(  i4MiJ    ft<>^''«^  JI)W/<i»9<l 


•OO^amodation  to   him,    tu  h'^Xp  hint  out;    thut  that  ^uipponed 
«B  to  a  oouplQ  of  piaoes  in  thi^  ooirse  of  three  or  toux  loade; 
%3ukl  htt  took  It  upuQ  himself  to  ask  tl^ce  oxen  to  help  hia 
load  the  iron.     ?h@  tcetiraony  of  Wenaes  is,     at  tiraeQ, 
soaetrhat  oonflicting,   but  iu  to   the  effeot.   substantially, 
that  he  only  got  holp  when  he  asked  for  it  •  and  tiien  only 
as  to  a  few  pieoee  •  and  that  it  was  then  t^;iven  to  hia 
gratuitously. 

It  i,n  clatae«l  l»y  tho  ap|»oIl{&nt  th&.t  th«re  mie 
no  relationship  between  it  and  Werjsaes  whereby  it  could  ba 
helu  to  respona  in  dai?tages  xo  &pp@lle&  {Cl&jiisen}   on  aooount 
of  any  neuligenoe  on  the  part  of  Sevtu^a,      On  the  othor  hand 
«ppellee>  olaious  tiiat  by   the  ocntraut  cf  sale  of  the  iron 
to  ?inkel6tein«  it  wuc  the  obli^^ation  of  appellsint  to  load 
the  iron  on  tiic  wagon  for  Finkel stein  that  th«'refore  appell* 
ant  had  the  right  to  direct  and  outatroX  WerBiea*   the  teamster, 
in  the  loading  of  the  iron;   that  in  loading  the  iron  Wen^es 
WHS  rendering  &  service  to  the  appellant;    that,   therefor (i, 
appellant  *was  the  laaater  anu  Weraes  the  servant,   and,  as 
to  a  third  person  injured,    tho  doctrine  of  y,^,pj;}cndea,l^  superior 
applies." 

The  difficulty  with   tho   contention  of  appellee  is 
that  the  evidence  tend&  to  prove  only  tliat  there  was  no  obXi* 
gaticn  on  appelltuit  to  i  oad  Wenaes*  wagons.      ?inkeXetein*8 
•vid^Fioe  ia  a  substantiaX  doniaX  of  Buoh  an  obXlgation; 
WaixeX's  evidencn  is  practically  a  categorical  deniaX;   and 
Weraes  merely  intizoates   that,  when  he  found  a  piec<i   too 
heavy  to  lift,  h«  called  for,  and  got  a  ""hand"  from  some  of 
appeXlant*8  employees  and   that   that  lieppened  as   to  a  couple 
of  pieces  in  the   course  of   three  or  four  loaCe.      The  doctrine 
Of  i;'  a  pond  eat  superioy  is  applicable  only  when  the  one  eou^t 


;a:>AcI   ivol    ^J   "»<»i;ij     ;o   •ax;  ot<     -tit   bi    js't-w.i;    rO   ni^uoo    u   oi   eft 

s, 

t\^l.xi,sti.  !  <  i  *  .ivtfilt'  » -.J    OCT   Hi  ?iic    ,*utl^^oii*ift<JO  ^ro/fwo/jro* 
txfloi    or    .v-.-i/d^.  :.  ';.v  «cii.t«r^.,  IJ'.)   :.;iJ    .J.,.,   ji    ,niajrj. -1:^01':   o* 

^IUq    Off  «;•.«■    ^«T»r*    i  flr(J    v.I»<v'    -'V^-tc    o*     »W{fi>3'    Oi  .:«ii»iv'     r^»'U    ,^ai'(;t 

"Vo  eaiaa  -i2fi1   "-jsj.^''  jj   i  j,,  .  a#     ,-Jol  j/*XX.mo   oil  ^i'.ii   03   \vu»i^ 
'.ij09t   ».'17      »tbMc£  ti/o^   to  o».xi^   '^Q  »miii'ic   fiiii  ai  'iOo»Xq  lo 
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to  be  charged  has  some  right  in  some  way  to  control  the  coHf- 
duot  of  the  one  charged  with  having  caused  the  injury, 
Harding  v.  St,  Louie  Stock  Yards  Go.  242  111,  444,   uyhen 
Wermes  was  loading  his  wagon  he  was  performing  an  act  for 
himself,  for  his  own  "benefit.   He  was  not  rendering  a  service 
to  appellant.  When  he  had  hold  of  the  rod  or  -piP©  which 
tripped  appellee,  he,  Wermes,  was  working  for  himself,  entirely 
and  completely,  uncontrolled  hy  appellant  or  any  one  else, 
save  himself.   The  evidence  fails  to  show  the  appellant  had 
any  right  or  control  over  Wermes  in  the  loading  of  his  wagon. 
The  fact  that  in  a  few  instances,  when  pieces  were  heavy,  he 
called  some  employees  of  appellant  to  give  him  a  lift,  and 
they  in  a  spirit  of  commendable  generosity  lent  a  hand,  did 
not  make  appellant,  in  the  eyes  of  the  law,  responsible  for 
the  injury  suffered  by  appellee.  Although  there  is  a  word 
here  and  there  in  regard  to  appellant  having  some  right 
as  to  where  and  in  what  manner  the  wagons  should  be  loaded  - 
what  might  be  called  a  scintilla  «  it  is  impossible,  upon 
a  careful  consideration  of  the  whole  record  to  avoid  the  con« 
elusion  that  the  verdict  was  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

The  judgment  Is  reversed  and  judgment  in  favor 
of  the  appellants  will  be  entered  here, 

REVERSED  AND  JUDGMENT  HERE. 


-^.■>o    ?r\i    lox.r.oc    o.t    >;jsw   r^r.-jc    "^i    J'ityii'  anon    aAfi'  bogaiarlo    scf   od" 

,^^ILU'--^    "-''•*    -^?aui-.;    Si'^iVA*    riJ-iw  bsg'iisn'j   puc   r\di   to   .toub 

^o.■fr,      .  N>^    .11'   iJ>a    .  or    a  b-'...-^Y  :ir  a.t?   s  .cuo J    .  .t ::    _._v  ^rii^x^H 

9'jc.-i93    .«;   3AiiL'l-^r:ei   :fort   rbtt  •->;;      .^^il^nrv.f  nvTo    aii  lol    ,'i:l9aaii:r[ 

ririr.T  »\£ici   TO    fioi   ©if..''    1o   .-.lorf   ajsif   orf   ns-cf?-'      ,:^".ellBqq.Q   oS 

Xl?--t-"n«    ,-Io5;^x/-:  lo'r  snxiiiow  ss^   ,3*>!!n:oW   ,  ^a    .osllgqca  ^95^x1* 

,BsIo   9'!''   •'^rp  TO   cfnallaqqa  y^  ;39iIo'x;i".':ioonjJ   ,'\:X9d'Olq'nroo   i>ft.s 

j&cl  itisil^  ^qs   srij    T.'orfg    oJ'    six.'sl   3ci~:-;bj:v'j    eilT      .'>;X33a;xrf  svjsh 

.ao-^w  azd   lo   ^nitycol  sdi  ni    jjeri'XsYV  -xsvo   XoTtrtoc   10  d'j{tjJ;'i  xa.'s 

or    ,-^af*d   '='-i-">w   s'~09XQ  KSrfw   ,  •^'3::r£j'sn.'.   wsl"    .?.   cix    d"B.'id'   ooxsl   9x-{T 

one    ,}\i.I  s  t!i£f\   f^vxB   ^^J'   iniiLIfK-^ij\  '"to   a^exo-^'-i-'^'^'s   Oi>toe   b?IIflo 

biz    fbciBd  &   ;tHBl  \:i-xaoi3r;s^  Qldstp^^uuzoc    T:n   i-x-xxfjO  i,;  I'i:   xedi- 

•sol  9lQ'x»noqi3-:i    ,wsl   3i,id-    10   ae\;5    e.'/.v'"   niJ'    i.+x>i-,TIoqq;3  s:f£irx  ion 

bTO\r  a   ex   siaCi-  si-^i.odilK     ,9oJIoi.mb  -^icf  ^nrio'Slije    ■vj-r.iJtnx   sM 

Jl^xt   32X08   J5n;xvi3:i   Jr\'rll9qff«    oi   i)i3g?»'x  nx   si^Ki   bcaz   ^isd 

JobaoX   ad'  iiuoiie    3noyi3v  a/l.t   i=i;«r' t^i^    J'isriv;  nx   J..n,3   ••?TfxI\v  oJ'    bb 

ao-^.t;   .sXcfJteB   -.ai:   ai    ^x    -  .-jlXic^rrir.o  n  bellac    od  id-^,i.iti  isam 

--Tor    »rii   bioTB   oi   baocpx   elo-^w  eoi    'lo   rtoxdr.'xehianoo    Xif'isiso   & 

iesiiBvr.  -iX^teglirxHrn  oxro  ^X-ir.-  Xo    y^iw  j-oxbi^v  end-   jT..ut  nox^uXo 

.aorio&xvn   orfi   ^0   jxiigiQW  srfJ' 


.9T.9/1  fjfjiBJ-ns   9cf   IXxw  ^a£lX9qQ.e  Siii   "io 
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MR.   PH^ISIUISG  JUSTKr'  TAYLOR  deli"r©red  the  opinion 
of   the  court. 

ThiB   le  an  B:J,;eal   froja  a  judgaent   rendered 
againut  appellant   (UercJmnto  H«8erve  Life   Insuranoe    lo.) 
in  an  action  brouc;ht  by  DaviO.  A,   ::;rikBon,  appellee,   to 
recover  on  a  $1,000  policy  of  lift*  imurancf?  ieeueti  by 
appellant  on  Deoeaber  3,1390,    to   one  Jesni-s  A.   P^rikeon. 

On  D«o«inb«r  3,   1910,   app«llivnt   iBSueo   to   Jceoie 
A.   Sriknon  a  ftl,COO  policy  of  lif«  InHtirancf*  wherein  appell- 
ee  (David  A,   TSrikeon,   her  husband)   was  nmaftd  beneficiary. 
It  wa»  a  quarterly- term  contract  capable  of  being  renewed 
9y ery  three  aonthe  upon  the   pcnynent  of  $3.03  on  the  flret 
daye  of  January,   /vpril ,   July  and   October  of   each  year.      It 
was  proTlded   thnt  if   the  premium  wne   in  d-^fault  over   thirty- 
one  daya,    the  policy  becaiae  null  nnd  void,   but  witMn  two 
years  thereafter   oould  be   reini'tated   upon   furnishing  certain 
•vidpfnco  of   ineuratallity,   anu    the  payment  of  overdue  prea- 
iuias,  with  interest* 

The  premiua  which  beoasie  due  on  January  1,   1915, 
wae  in  d<^fault  Mnd  was  not  paid  within  thirty-one  days 
thereafter.      Orr   February  3,   191.'),   appellee   (husband  of 
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tho  insured)    aailed  a.  ohedk  to   ftppells^nt  for    the  prf^niua 
on  the   policy  in  question*     The  next  day,  February  4, 
1915,   apijellant  wrot«  np:)(*lX''e  and   Jeseie  A.    ^rikoon, 
informine  thori   thnt  the  preralua  had  b««n  sent  too  latt 
and  that  a  certain  enoXoend  houlth-c^M'tifioat*  should  be 
filled  out  ana  returno«1   w    tha    ':ompany  "srhioh  would  then 
ooneider   the  question  of  rcinatatea^nt.     Pfjbruary  8,   1915, 
appellee  filled  in  the  blanks  ana  ha.d  Jes*$iv  A.   Krikson,  hie 
vlfe,   8i^  the  following  do<3u»ent: 

"Hetath  O^'rtifioat•♦ 

1  JoQeie  A.    /.rikeon,   having  lapsed  my 
polioy  in  tae  iteroiUints  iveaerve  Life  Insurance 
Oorapany  of  Illinois,   and  desiring  to  be  rnln- 
stated   fch'JHin,   do   deolare,  ijuarantoe  and  vrarrant 

on  i.\y   Jionor   that   I   ani  by  occupation  a 

that   i   ail  of  eoand   consstitution,  good  health  and 
temperate  habits;    that   eince   tJie  dfite  of  'sy  ap» 
pliaatlon  for  rae^nb-'^rii^l'iip  nau   inmuranoo,    i   imve 
Bustainod  no   p'^recTio.!   injury  nor  been  afflicted 
with  any   disease  or   siokn^Bs  whsteoovftr  or  hare 

X    GOj&sulted  a  doctor,   exo«?pt,    to-irit.,.. 

frau  wliich  I  have   fully  rf»  cove  red,   and   thnt   X  }iave 
not  Bjaae   ap,)licaticn  for   insuranct?   to  any  other 
ccispany,   asnociatlon  or   society  upon  which  a 
policy  or   certificate  hae   not  been  ieaued. 

Thic  8tate22Pnt  is  riven  as  a  part  of  the 
oonsiuoration  for  reinstateiaent  at  ay  policy. 
Ho,    853  Date  Feb.    3,   1915. 

Witness 

Witness 

Jes£-ie  A.   ^iicaon, 

If  lapsed  sign  here," 

Appellee  then  sent  the  health  certificate  to 
appellant,  which  duly  reinstated  Jessie  A.  Srikson  as  a 
polioy  holder  and   sent   to   her,   a  receipt  dated  February 
22,   1915,   for   th«  January  premium*      On  March  7.   1915. 
twenty-seven  days  after  the  date  of   the  health   certifi- 
cate,   JecBie  A.   TSrikson  died. 

The   evid^'noe   ehovra   that   Jearify  A,   Krikeon, 
the   insur'^d,  was,   at   thr    tiiu<»   of   hi»r  death,   about   thirty 
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years  old;  that  throughout  the  latt*  r  part  of  hor  life 
she  had  been  a  somewhat  frail  woroan;  that  fth«  wae  fiT* 
fo«t  four  inchofi  In  statur«f  and  wei(^^h«<4,  at  th<»  time  of 
her  Marriage,  In  19C>9,  frora  106  to  108  pounds;  tlmt  in 
the  oouree  of  two  year«  iiarA«csiat«ly  preceding  her  death, 
ghe  gained  over  tiiirty  pounds  in  wei(;;ht;  that  after  her 
marriage  with  the  exonptlon  Qif  a  short  period,  ehe  did 
all  the  housework.  On  Maroh  12,  15,  14,  IS  and  19,  1913, 
she  was  attended  by  a  phyaician  for  a  slight  illness  which* 
in  his  judgment,  was  due  to  eating  canned  tomatoee*  From 
that,  which,  in  the  Jud^^aent  of  the  physieian,  wis  only 
teoporary,  she  entirely  recovered.   The  cacae  pliysician, 
on  Jwme  17,  1914,  treated  h«^r  for  inter*oostal  neuralgia 
on  the  left  side,  which  isras  aau&ed  by  some  infection,  or 
l^y  a  cold.   From  that  she  reooverta  in  two  days,  without 
impairment  of  her  general  health.   He  treated  her  again  on 
August  3,  1914  for  eoiae  :tiinor  trouble* 

From  the  testimony  of  the  pJriyisioian  who  attend* 
ed  her  at  the  tiwe  of  her  d^ath,  ehe  died  of  a  cerebral 
heoorrhage,  the  oau»e  of  which  ie  not  known*   Upon  the 
trial  of  the  case,  the  jury  brout-ht  in  a  verdict  finding 
the  issues  against  the  defendant  (appellant)  and  assessing 
the  plaintiffs  daaages  in  the  sua  of  $1C90.3C  The  jxury 
also  oade  two  special  findings;  first,  ti^i&t  Jessis  A* 
Rrikson  did  a«k  prcfessxonally  consult  a  pliysician  after 
the  issuance  ot  the  poli<^  and  bo^fore  the  eigning  of  the 
oertificats  of  health;  Kiseond,  thnt,  aftc^r  the  iBnuanoe  of 
the  policy,  and  before  the  signing  of  the  cf^rtiflcate  of 
health,  she  did  not  suffer  fron  any  illnese  or  diseass. 
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It  ie  crntended  by  appellnnt   (1)  tJmt  the 
■tetementa  lioaae  in  the  he&lth-certifioats  were  warranties 
and  BiUBt  he   literally  true;  (2)  that  the  Insured  laade 
false  Btateatents  in  her  applioaticn  for  r&lnstateiaentg 
which  rendered  the  poli^  void. 

As  the  obligation  of  InBuranc  had  ceased  "by 

reason  of  the  default  in  payraent  of  the  prctdivoa,  a  health 
eertifieate  was  required  as  a  prerequisite  to  its  re> 
eetablishRjent,   It  was  r«^quir«»d  because  the  appellant  was 
interested  in  asoertaining  ?rhether  the  ineiured  was  still 
a  satisfactory  risk;  that  is,  in  good  health*  and  so, 
as  a  natter  of  precaution,  requir^^d  the  insured  to  furnish 
a  signed  cartifioate  of  health  before  being  reinstated. 
In  the  instant  case  the  back  preaiuevs  wt^re  paid  and 
a  health  ocrtifioate  duly  signed,  and  the  question  now 
arises  as  to  its  meanings,  ana  whether  the  statements 
therein  are  true  and  "whether  ther?  were  any  warranties 
that  were  violated.   In  Crosse  y.  Knij'.hta  of  Honor.  254 
111,  18C,  the  csourt  said  tlmt  warrantien  are  not  favored 
in  the  law  and  that  if  thore  ie  anything  tending  to  show 
that  the  etutesients  wer*?  not  Intend'^d  as  warrantiee,  *suoh 
answers  or  statements  as  are  not  siaterial  to  the  risk  and 
were  Jionestly  made  in  the-  belief  that  they  were  true  will 
not  present  any  obetaole  to  recovery.   If  euch  a  oonetruc- 
tio»  nay  be  reasonably  tjiven  the  contract  the  etateraento 
will  be  oonsidored  as  nere  representations  notwithstanding 
the  polioy  states  that  they  «re  to  be  deeiaed  warranties, 
amd  if  not  Material  will  not  be  available  ae  a  defense.** 

The  wordt  "do  declare,  guarantee  and  warrant* 
en  ay  lienor*  Kight  easily  orcate  a  warranty  if  oontained 
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within  an  nnpronrlat.*  cjontisjjii.     Hare,   bawwycr,*  oering  to 
a  nnaa*  Isft,  "blanK,   r^sTO  for  s,  lin*?  di'tii.wn  iu  ink,   iniH  in 
whioh  Bpftoa  it  ee'^itts  tc  hx;vtf  hevfU,  Th«  intention  tc-  A-rite 
fl)  any  Injury,  cii»«a»e  or  ciokneas   Xht*  insured  tm.y  have 
experienced  eince  the  tlata  of  the  applioation  for  insurance, 
and   (2)    the  name  of   th«>   iJootor  oonaulted  cinoe   then,-  it 
would  be  unreaQonable,  partioularly  bearing  in  nind  that 
warranties  are  not  favored  in  euoh  caseB   (Weisguth  Yj^  Supreme 
Tribe  ^en  liuy..  272   Hi,    541),    to  hold  that    th*>  health  oortifi- 
ORte  in  question  did  constitute  a  wnrrnnty.   Lt^nyai:^  x,% 
t:'<^ purity  lyut.  ^Y   '^Q''  ^^-  ^^^^'  417.     Furth*»r,    thf?   closing 
wordB  of   tn<?   nertifioate,   "Thie   etateaent  it.   Qiren  as  a 
part  of   thfi   ooBsidcration  for  relnetateaent  of  aiy  policy", 
are  at  leaat  incompatible  with  th«^  claim  that  the  language 
of  the  certificate  glyee  ri«e  to  a  ^varrnnty.   '4oulc?r  y^ 
^Inr.uranoe   Zo . .   Ill  U.JS,    335.     Ae    to   the   olnim  of  appellant 
tiiat  ev«>n  if  the  etateiaento  wor^*  representatione   they  were 
eo  oateri&l   to  the  risk  tliat  tliey  vitiated  the  policy,  we 
are  of  the  opinion  that  it    is  antenabl<i^    Having  reinstated 
the  polloy  without  further  inquiry,  the  appellant  muet  be 
ecnsidf^red  as  liaving  wittingly  waived  the  raanifoet  icqperfeo- 
tlon  of   the  Health  certifioate.      IrTtSuranoe    ';o .^  v.   R«dain,  120 
U.   S.  163;   Stagy  an  Xs.  I^eoygity  Hut.  L.   Oe.,.  uupra* 

Pindiftg  no  error  in  the  record  the  ^iudgiieat  is 
affirned. 
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MR.   J^Eif^ZXiINU  JU3TXGK  SAlfXi^  <l«llYer«d  the  opiaioa 
Crf  the  court. 

This  1b  an  apj|)e«l  froa  a  judgment  entered  upon 
the  ▼«rdiot  of  a  Jury,   in  favor  of   the  appellee   (herein- 
after referred   to  as  plaintiff)   and  a4i;ainBt  the  appellant 
(h*»r«5inafter  r9fQrr'=»d  to   mb  defendant)   for  the  sum  of 
$2071.66  upon  two  promissory  notes  datod  February  11.  1916, 
eaoh  for  thct   euia  of  $1,00C«,  due  thirty  and  sixty  days, 
respectively,   aftpr  date,  payable  to  the  order  of  the 
plaintiff,  bearing  int^^rest  at  six  percent  jfftr  annua. 

Tha  evidenoe  shows  that  the  tifo  promisoory 
not<!S  '^«r«  given  by  the  defendant  to   the  plaintiff,    to- 
gether with  ISOO  in  cash  for  the  purchase  of  3500  shares 
of   stock,   in  tJie  National  ihxre  Food  Ootnp&ny.      At   the    time 
the  plaintiff  and  the  defendant  entered  into   the  contract 
of  purchase  anu  sale,   a  writing,  in  the  nature  of  an  es* 
crow  a{fr«etaent  was  executed,  and  which  is  eubetontlally 
tknxMsmfi  as  folic  wo: 
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•Feb.   11,   1916. 

"X,  Kay  H.  LuehTB,   *   *  ^  sell,  ♦  »  *  unto 
Mr,   A.   H,   Marohttll,   all   of  ray   ri/znt,    title  and 
inter«Rt  in  anU   to,   3,uCC  ahnrco  of  etook  »   ♦  * 
for  the  Bun  of  2,500.00  upon   the   following   teroi» 
and   oonditionB,      »j^50C, CC   oaeh  in  hand,  paid   »    *   », 
^1,000,00  in  3C  d»y©  rand  tl,C<0. CO  in  60  days  sc- 
oured by  tvo  proiftiesory  not<?B   *   *  ♦,      i  hereby  a^reo 
«nd  do   tronefer  ray  ntook  in  blank  to  be  placed  in 
the  Nntional   City  Bank  of   Chioago,    to  be  turned 
over  to   the  &&id  MarBlmll,   hie  heirs  or  Dsei^^na  ae 
•oon  as   the  balance  of  $^2,0C0.CC  io  paid. 

May  H.   Luehre. 
Vitnesn: 

Chas.  Pi.  Ayare. 

^•S*     It  1»  further  *   *  *  agireod  that  isay  deposit- 
inff  my  3*500  8}iarA8  of  atook  in  eeorow  and  accept- 
ing ^50C, CC  in  cash  and   the   two   notc!8  ae  above  re- 
ferr'^d   to  h*fr<7by   conetitutes   the   final   sale  of  ay 
etook  *   *   *  provided  however   that   in   the  event   t}i&t 
either  ot  both  of   the  notes  ore  not  paid  upon  matur- 
ity, Mes  Luehr*  resGrves  the  ri^::ht  to   return  the 
notes  oriik  take  tiask  the  stock;   the  4500.00  already 
paid  to  renain  her  property.     Thie  escrow  expires 
April  11,   1916. 

May  H.  Luehrs. 

Aeoepted: 

A.  II.  Marshall. 
Witness: 

Chas.  R.  Ayars." 

The  notr^e  and  the  contract,  together  with  the 
3.SC0  eharrs  of  etook,  were  depoeited  in  escrow  with  the 
National  City  Bank  of    Jhioage  and  wore  held  by  it  at  the 
time  of  the  trial.     The  important  question  in  the  cause 
is  whether  the    -laintiff ,  about  the  time  of  the  n»turity 
of   the  first  note  agreed  wltit   the  defendant   to   take  bf{.ck 
her  stock,   surrender  the  two  not^s  and  retain  the  il>50Q. 
Thn   evidence  of  the  defendant  is   to   the  effect   that  about 
the  time  the  first  note  came  due  he  told  her  he  could  not 
pay   the  note;    that  the  plaintiff  said,   "I  want  my  laoney 
or  my  stock  back**;    that  he  then  told  her  that  was  all  rl^;ht. 
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-V  .   aft   a'»J  on    cr:7J    vjit    l)f?:<M  ■iao.''  jrr.1  OO.OOeffc'  ^l 

syxiqxft   woir  ,\;J^  ie«^f  :-tcr   iffl-rf  C/.'^it.-^'X    Oj     i>irt(X 

taii'.yj:  ,H   .'•■»ii!i!> 
or.*   rlj  i>f  ■jrs'lr'O'*  nl   iiti  itoc,^'-   •.«•*'.>«'   ,jle&*3   "^.o  a-'i'tfio  006, C 

J,r>d4  tvii    to»'ll9   »rij    or   ai   ittH,v:t>l9b  atii   Ju  •9fi»l>iy-»   ^"it 
^j|f«     v;c:   tn%r  I"   .tins  "MH^Kinfq  ori*  ;f '^tiS    ;»iofl  «wl^  '^q 


t'riAt  he  xrculd  lose  the  $500* ,  and  she  should  hare  the  titeok 
back  again;  that  he«  further,  c&id,  *I  am  ready  to  go   to  the 
bank  with  you",  to  whioh  the  responded,  "It  ie  tot  late  tpday"; 
that  h«  then  «aid,  "That  is  your  ultlnaatTjra?*  ,  to  whioh  she 
reeaonded,  *Zt  is;   I  want  vsy   otoek  back  unloee  you  pay  the 
note";  that  he,  further,  said,  "I  oannot  poy  the  note,  so 
X  will  hare  to  giT«  your  etook  b;tok  to  you",  to  which  she 
ans^rered,  "It  is  pretty  late  today;  we  will  go   some  other 
day";  that  he  then  told  her  he  aas   leaving  the  oity  and 
would  be  gone  for  several  days  tixid   she  said,  "That  ie  all 
right*   t^e  will  get  it  when  you  oome  baok.**  The  foregoing 
converaation,  ae  narrated  by  the  defenUant,  ic  denied  in  de- 
tail by  the  jjlaintiff.  V>he   t^-etified  that  the  defendant 
said  he  was  unable  to  pay  the  note  and  gave  certain  reasons 
for  hie  inability  and  premised  that  as  soon  as  he  was  able 
to  obtain  Eioney  from  oth«r  sources,  he  woul'i  pay  both  no  tee. 

As  to  whether  or  not  plaintiff  and  aefcnciant 
actually  orally  agreed  to  rescind  the  contract  of  sale,       ' 
before  the  stock  and  notPE  wero  taken  out  of  eecrow,  was 
a  question  of  fact,  and  was  aeterained  by  the  Jury  adversely 
to  the  defendant,  and, cone iu  ring  the  evldRnoe  as  presented 
to  us  by  th«  record,  we  are  of  the  opinion  that  they  were 
sufficiently  Justified  in  their  conclusion. 

Appellant  contends  tltat  appellee  was  allowed,  over 
objection,  to  testify  to  part  of  a  conversation,  which  appell* 
•mt  had  nlready  undertaken  to  recite*   It  ie  true  it  pertain- 
ed to  a  natt«r  that  nisht  be  consid»»red  prejudicial,  but 
as  it  was  a  statement  made  by  appellant  purporting  to  be  e 
reason  why  he  was  tnct  able  tc  pay  his  not'^R,  and  was  a  mater- 
ial part  of  the  conversation,  part  of  ^ioh  appellant  had 


;"V^>pl  •*«!    -o^    'i  J  J"    ♦fcjiinoivOiJt  »ri'»   (<tJtitfi   otf    i^'uox  i^ilv  iliwstf 

Mite   adirtw  ^3    ,  "ycwJiwUXw  •«:'.o\"  ssJt   ».«rf7*    ,i)lini   ft«jcC*   mf  Jxui* 

sriJ   V«*i  'i'X  WA^IWi   --f^iit:    jioo;^"   x^  tfs*'v    1      :oi  ^X**    ,i>fjiJtix:co»«n: 

•lia  hpifi*.   oj    t'iioc  6/  )ic>jirf  rfooi-8  •u>^\;  **viji  o^  «t<uC  XXiw^  I 

.•"lou  lifted   \;iJ^    .'Xi;ov'   '•;i   ,a»e^»:oc  f^HtQ  cno'x'X  TitntOM  nifsjio   oj 

/r«»i««ol«..   iiKc  llJtjxt i«Iq   Jon  10  i«)ii.t *!jiiw  0^   sA 
,sXa«   to   Jr^jT;^i-too   n.'j   iwiiDa-'x    jJ    J>'i»t-j;»  ^t^-C**<>  >{-f-'^"*'*o» 

«i^w  ^»j-!l    t/i.-li^   n«ia/'-T   -vi>   to   st/j   /m  ,l»tao<^;i    'ji.^  xd!  vii   Oif 
■X9TO   ,i»»«o^Xc  3CW  n«iXXnc{(i»  :rafl-*  flhni^J^Koc   ;fnaXX©qqiv 
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tkXre&dy  glkttn  in  hie  i«8timony»  it  was  bovh  okittari&i  thiia 
competent.     Aa  to   tii«c  queetlone  on  tiie  etxaainati(>n  or 
Hijiiginltottom,  which  aek^d  for  the  raeanina  of  an  ansvcr 
he  had  ^ivorn  when  croBO-«x&iAin6d  fiy  douneeX  £ox  &^p%Ilunt, 
they  vere  laad^  ndoe«!na.ry  in  order   to   imdnretHnd  what   the 
witnosB  ia<!!Ant  by  the  ubo  of  the  words  '-'condition  c;'    the 
other  officers.'* 

Appfillant  further  oontcndB   tlmt   tlrip  trial   judgo 
•rr«d  in  refusing  to  give  ittstruoticns  rcffiri-fU   to  ae 
Buabers  2,   3,  4,   am:   5.      The  auhotnnce  of  thcct:  inetructionB, 
AS  far  a»  it  iftss  applicahle  to   the  evidenue,  was  uctuelly 
girenj  a«d»   further,  i«?h©n  the  trial  judge  had  finiehed 
©rAlly  chari^ng  the  jury,   oounsel  for  appellant  did  act 
oxeept  in  »>t^  «ay  to   th«  Anatruotions  given  or   claiia  that 
the  oral  ohiirge  <Xi<i  not  give  the  ftubstance  of  certnin  re» 
quefited  in»tructione  (m«a>>«r«  2,  5,  4,  @iWi   5)   hut  took 
"^xopptlon  to   thff  refusal  of   th«   oourt  to  giv«  the  instruo- 
ti&ns  I  have  requeatmi.'*        •^ri;-;^,  Vjj.  7og<8Ph  ^  Bros,    qo..  176 
111.   App.    433. 

Finding  no  error  in  the  record  the  judgment  is 
affirmed. 

APyiiJMKD, 


9.iJ    Ci^fU;   &tMJ'«'t"ii«u^    fJJ    ij>^io  Mi   '4iA>4»)'?r.9n   ^Jujat:;  s^x^v  \9Sii 

"  •  ni»t  illo  'S<>/!iJ  0 
•8^uC    Ixi^J   ^i<J    -au^'*    oa£T'>tn-!r    7*'i<J-ii,'*    *('.»S.XfH\qA 

•^^  flx.^;^^u    iO  •cfi£j*j?f^"i   ftiu*   f>vi  ^  loir  ilij  wjii^ivilo   Xa*ii:o  ot'{^ 

.«;£*   .t;«i/^    .XXX 
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yxHpzHiA  raoffmiQS, 
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rxHc 
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WILT.IAM  BRTUD,   B?  AL> 


Interv«nine  Pfttltion«ji^, 


THCKAS  X.   HOnCB,   ST  AL 


A9P*X1#IS, 


VB. 


LOOXS  6HQLLIUI[,  «T  AL 


Appellant 


Ai^PHAL  TROIt 

CIRCUIT   COUHT, 

coo;:  ccrmTY. 


r""'*^09l.A.345 


/ 


opinion  of  the   oourt* 

Tliis  ifi  an  uppAal  froa  &  deoroe  vhioli  providod 
tliat  th«  uppttll««i  ThoimK  n,  Xoyne,   John  C*  Connor  and  Harry 
Q.   Irwin,   ehould  hftv«  «  lien  in  tho  sua  of  @518.a5,  upon 
a  06>rtain  d»ora«  and  upon  o^rti^in  r«&l  rotate*     An  agree* 
n«nt  of  facts  set  forth  in  the  certificate  of  evidenoe  shows 
that  on  October  15,  1912 •  appellees  xaado  a  written  ountraot 
with  one  Virginia  Dreyfuns,   by  irivicih  they  were  to  reof^iTe, 
in  ooneidrration  of  legal   servioes,    "a  sum  of  zaoney  ect^al    to 
25  per   cent  of  the  gross  aaount  rtf^eoTered**  fer  her;    that 
she  sold,  assigned,   transferred  and  set  over  to   thaui,   **aS 
per  oent  of  said  oause  of  aotion  and  25  per  oent  of  any  yer* 
diet  or  judgment  rendered  therein,  as  well  as  25  per  oent 
of  any  suia  of  xsoney  or  other  property**   that  loight  be  paid 
by,  or  on  behalf  of,   the  defendant  in  said  oause,  prior  or 
subsequent  to  any  rerdiot  or  judgment,  or  upcn  any  oomprottlse 


( 

i  ••V 


*L"    T-i^    .riKYJir    .K  aAMOHT 


( 

( 


i>fa  ♦crt:»i*l^T3    Ic  >»jjH©iTci,jt»«>   '^riJ   ui  /ttio'i  ion  nivAt  "to  .m&tt 
/woo  i9»i  Ci.  «fi   XX«**    aiS5  ^nift'i'^sU  Lfi'V^itn^i  in^H^ifiiUi  to  tolb 


th«reof«      Th8  agreed  tvtfitvaerit  of  faat*  further  ehcwi^   that 
apptill^iee  oucaAsafully  conducted  ourtain  litigation  ao   that 
on  September  II,  1913,  a  deorse  in  th<*  sun  of  |2,CC0«  with 
lat«r«at  thereon,   froia  February  17,  1912,  «aa  entHrred  in 
her  favor,  livhicli  provided  that  oh«  vas  entitled  to  a  lien 
on  certain  r@al  ciistate  to  eeouro  said  amount,  and  ordering 
itn  ^jayiaent  within  three  day*  from  the  dato  of  aaid  d«ore«; 
that  afterwards,   upon  mi  app<%al   by  the  d«fend«,nt,    to   this 
aourt,   tha  deore«,   on  Hov«aia»er  XO,  1914,  was  duly  affirmed* 

The  aere«d  statement  of  faoto  further  ehoim  that 
on  Sept«aber  16,  appellunte  (Horrle  A.  Weinberg  and  Louia 
A*   Grolliaan)   were  duly  notified,   in  writing,  of  the  olaia 
af  appellee  under  their  agre<saent  with  thair  client,  VtrvyftiMni 
that  the  said  notice  waa  reoeired  in  due  oourae  of  mail  lay 
the  aaid  appellant*  on  September  16,  1913,  at  whio^Ji  tine 
they,   tlveaselTee,  w«r«*  two  of  th«  defendants  in  aaid  «uit 
and  were  thn  sol ioi tore  for  all   the  other  defendi^mta,   except 
a  Binor  whose  guardiun  j^  ll^teipi  was  also  aerved  with  notice; 
that  at   th«  time  of  the  seryio^,   Septesiber  16,  1913,   the 
ainor  owned  an  undivided  one»quarter  intt^re^t  in  tine  pre«l8«a 
and  Louis  Qrolloan  »n  undivided  three-quarters  interest 
therein;    GrolXman  havir;i{,   b^forf   the  entry  of  the  deoree 
and  during  the  pendenoy  of  the  suit,  purchased  the  int<;reeta 
of  all   the  defendants  in  said  prei-iises,    exo(*pt   that  of  the 
ad.nor;   that  at   the   time  of   the  aervioe  of  the  ootloe,  the 
threevquartero  interest  t}i«n  owned  by  Grollsum  was  of  the 
net  value  of  $25 CC. 

9n  Uepteraber  17,  1913,     appellants  wrote  to 
appellees,   *«re  aoknowledge  reo»ipt  oi   yi  ure  of  the  10th 
Inst*,  advising  uo  of  your  interest  in   Uxic  litigation. 
Ve  certainly  shall  see   to  it  that  no  adjustiaent  of  this 


til   I>'-r»Jn»   »av   ,JJH^I   ,VX  N^iium/sT  uOTiTt   tnooioiij   $v.^fi^'^ittX 

jfiitMj-xQ     r.H  ,if:w.>vi»   jia*  d-xucsu   oj   aJuJwf^  jUo'x  ttlatittp  no 
;»«tfr»i>   ii".3   lo   itiMt  otLt  v-nt  «%**i>   t.<'.'iua   nuii i^  ;?nnnt^c;.   »ii 

•  ijj'jj   i>n«  aUBtfalffi;    .A  «ii:'iOii)   s:rnj.£  Cot-qw   ,ftX  icftffti'a.i^qMiB  no 

:ilM:rj   ort*    'to   .lini^flTv      i    tbi»-\1XiOii   xLua  ot  ■•■»•    (itiiaiXXoiD   .A 

i/l^tBiCl   ,Ja*iXo   ilf>xl^  ii?iw  Jfio«»©-i:^  ii^ri^    h'jdixu  ^t^XXwQQa  t© 

^   Xx-A*;  lo  •uiwoo    vtib  ai    bairXPO^-i  ai>v  m  XJroti  bias   nrii^   isuH 

^ui:    >.wliit    ^/ei   ,£XCX   ,SX  tocf cts J q«» --:  nis  /i*iWiXX&»,ir,»  j^v&ita  ©lii 

'^     .•^f-T:.:i^"i*t    •/•w;^0    !»<t*     XX.s    lot    O'TOj-iii^lXOQ    «*{;>•    f>H»Tt/    tMA 

,    ::jL/art  ;iJlv  ^^t:c:>3   ohX*;  «iiw  k^JJ(X  ^  tti<;J;ib'ria/;a  peoiiw  ^fAaJLm  ii 
»itJ    ,''X-?X   ,ftX  TScfas^Qti?^    ,«oin»8  Arij    'to  »iaJti   oj((3^    Jn'JiitfJ* 

fa^Ttni  m-i.it 2 tau.'^^Mii   i^ovXvjti>rjj   ha  aiwuXXo'xO  oJtwoJC  ijxta 

o«'a>f»j  o/tJ  lo  ^i/no  •/{>  «.-;jlr,<f  .jjf.ivari  ^trt.-'IXott)   jalw'nwjfl 

-.^s's'ir'fni  firfj   !  f»:>»rfoi«»I   ,*XuT  o.f;}-  lo  xcn«!'bjif»q  «rfi   •^fttiiJti  bfw* 

•sdJ   ^o    fmii    sv'oxja    .svoii-o'xq  /ji.*i«  nl   «J^nri>n'»*t."»to  ^di   £Ir  'to 

.009 <i9  lo  ituJLttv  $9^ 

oi  o.'OTw  Tijtviiii^:ji»     «CXttl  ,71  voOne^f^od  no 
dtiH  oiLi  19  ti'iu-x  "^^  i<it9Uf>x  o:^»/itfot.a(to«  oV;**   ,  sf»oXX<»q(SO 
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matter  ii  ever  xnaUe  without  protecting  you  on  your  fao««" 
Subeequently,    on  April   2,   1914,   Loui©  Orollraan  purchased 
the   interest  of  th»  miner,   and,   on  the  eaxte  date,  without 
the  knowledge  of  the  ajjpelleee,  made  a  eettlftment  with 
appellees*    client,  Dreyfuas,   for   the  u\m  of  $1250.,  und 
r'-'G'^ived  from  h'?r  a  conveyance'  of  her  intereet.      Ca   the 
eaae  day,   Louis  arollaan,   or.«?  of   th«  appell&ate,  wrote 
to  appellees*    client,   i>re;^fae8:      "Relative  to  the  (settle* 
otent  of   the  decree,    *   *   *   i   a^^rec   topay  to  your  ii^ttorneys 
♦  *  ♦  fees  due  to   thea  undf!r  year  written  agre<9raent  >^ith 
then,    Buan  fe«8   nox   to   excised  an  rch^  int  of  iiS  per  oeni  of   the 
amount  of   the  settlem^^nt  )aade  with  you,"     Also,   en  that 
date,  Louis  (^rolloan  oalI<^d  upon  and   tend'?red   to  appellees, 
the  Bua  of  $312.50,  being  25  ptr  cent  of  th«  amciint  paid 
to  said  lareyfuBB,  which  tetider  was  rRfuR?*ii.      It  i&  ad;iLtt«(i 
that    the  lei^al   aervico   rendered  by  appellees,    tp    their 
olient,   DreyfuBs,   in  the  suit  in  the  Circuit  ana  Appellate 
Courts,   were  reasonably  worth  saore  than  25  per  cent  of  the 
•mount  awarded   to  her  unuor   the  decree  and   that   none?  of 
the  servioes  have  yet  be«»n  p&id  for.     Sinae  th-:--  entry  of 
the  decree,  Louis  Grollsum  has  sold  and   transferred   the 
pr«B:3i»es   to   the  d(:>f  endants,  Ilet;ina  Aloan  B.n<i  iiattie  H. 
Aloan,  and   they  now   claim  to   be   the  owners  of   the  premises. 

It  is  olaiaed  by  appellant  that  the  lien  estab* 
liebed  by  the  Attorney's  Lien  Act  is  et^^rely  a  rii,ht  of 
aotion  which  is  given  to  the  attorney  for  the  succesttful 
party,  entitling;  him  to  proceed  for  hin  fees  against  the 
losing  party.  Of  course,  an  attorney's  lien  in  purely  a 
creatur*  of  the  statute  an<i  the  statute  must  he  followed 
in  order  tiiat  the  lien  raoy  ripen  into  anything  of  value. 
According    to   tlie   statute   the  lipn   "attaohee   to   any  verdict. 


Mtn  ,.adSl^  ^0  (BUS  '»iiT   -.at   ,  r< sjj'^xt.otf,)    ,:f.T0i;It>    *ii»»iI»q<liB 

•AJ  IQ  /n«o    t*«j  <J*    'o  Ja»  ^am  n,*  ti^?ioy.e   oj   J'j«  c^alt  r:p«a   ,*xo/1# 
iarij   :.o    ,.*ai.\     ",.-aic  aJ iw  MrtiK  iii9K9Lii99  ©til   'lo  ^nvpn^i 

iiiAq   .*."-/ if.fl  ^ds   to  ii'.bo   a*^  cUi;  ^i.»rf    .OcJ.KXC'H^  to  «i^o   «iljr 

1o  v»Jnr»  *>cii   vonlJ      .:5l  i)X»!'^  «'>«tf  $%%  ovwi  .looivx^s  «ili 

arli    b9-xi9\eain3    uas  XiXoa   ami  fwiaXXoi;!;  aiuoJ  «68^09i)  »ri# 

.H  ei.'^iiK   baa  ano lA.  ani^on   ,ciiTnian«'^fi>  ©dJ   oi   «««Xirwx<j 

.is*>«JUB'jti^  ViiJ   I'j  nt9rr-fO  mi)    >u    '.^j   alsXo   v.- on  x'^iii  ba»  .iXAoXA 

Xul^«900ua  ntii  t9J  x^iti^jifa  »/<^  o*  f:eiri:8  «1  rtoJufw  noX#»« 

i»    ,,Xiitfq   nl  ;f«>XX   « 'x* «'">■'•**»    '"    .•I'UUOO    iO      .x^'Xmq  ^^nXBOX 
b«voXXol  9d  iauta  9iuta.Jn  ntii   bpj%  •$tiS»)n  »ii^  lo  •ruita^ro 


Judg!a«nt,  dfiove,  or  the  prooeede   of  ttny  ••ttlement." 
Ngedhaa  Xa.  ISiilft.   l^^   il^'   ^^PP*   256.      In  ^^ex  i^  ^S^fiH, 
258  111.   418 «    the   court   saiu   that    Uie  attorney,   by   eerring 
ziotlce  aocorUlng  to    the   etututfit,   then  becomets  joint   ol&ijsa* 
aat  with  his   oli#at,   in  whatever  decree  aaj^   be  r«nU«?red, 
«BU,   th&t  "to   tho  dxtent  of   the  luacunt  of  his  fee  the  eauui 
interest  in  such  *   *  *  d«soree  ae  Me   client  and  is   entitled 
to  hie  tijrc  ratft  share  thereof.      In  short  e  ♦  *  it  has   the 
effect  of  an  aoBignment  of  an  int« rest  in  any  ^udgsent  or 
deore«  tiiat  smy  be  reader ed  *   »   *  jmc   Ib   suq^i  an  asfiigruacnt 
that  the  dofandorjt  or  debtor  is  bcjund   s-c   resp«ot.     Tiiie 
cr«&te8  a  n«»»  ani  ©ubettrntiftl  right  ir.  feror  of  th<?  attorney 
and  diveeta    the  oiieni  of  substantial  riights  tlmt  he  thereto- 
fore pceBQss«f(S.*     Applying   tho  l&siQi^^ii  of   in&  statute, 
"Sl-iall  attach  to  any  verdict,  juigaaat,  or  decree  entered, 
i^nd  to  Hay  jaoney  or  property  wrtioii  saay  \»e  r<? covered",  to   the 
facite  in  the  instant   oaue,   it  followe  that,  notice  lU3.vine 
b««?n  duly  »erved,  api»ellee£!  becraias   the  owsk^ra     of  a  part 
of  the  deoree,   in  other  «;crds,  %ere  ia  the  aa^te  poeiticn 
as  if  Virginia  Breyfuuc  «tad  definitely  aeeignsd  tc    tlieia 
a  part  int^ireet   in   the  deoree  iteelf.      Fuithi^r,   ae    tiie 
dsoree  itself  wt^^s  a  lien  upon  certain  real  estate,  appellees, 
bry  their  cwnerslUp  of  a  part  of  that  dearie,  liad  a  lien 
thereon.     At   uU<^   tixie  oi'   vho  aervioe  of   tha  iien  notice, 
tho  real  eevite  in  question  ■man  owned  by  BeBiie  Freud  and 
Louie  Grollfitan,  and  the  fnot  that,  Rubfteqiuently,   it  was 
ao£(lieyed  to   the  Alcans,  do<^»  rK>i  d^&troy  tiie  lien  of  appelleei 
but,   en  the  other  hand,  merely  Moane    tiiat  the  Aleans  re- 
aeived  the  property   subject  thoreto. 

Some  question  la  raised  by  appellant  oonoerning 
the  noi-ioe  of  lien  which  was  served  by  appellee.  7e  know 
ef  «©   ease  wliich  «oes  so   far  as   to     iiold,    that  where  a .__ 


.VJiU^  j1  iiVifc  «J     'O^^S  •c;*?''^  •i'Ci  Jto-f  »MSJJj£L  ^  imi^ -^-^^ 

BnJtT-xstf  xef  .t^n^O'-^J  »''*    ^^^f!"-^  ^"t^«   ttf.'o?    »if.f    ,0X^   .1X1  SSit 

,9iuinitt  y;'.«   '^o  =s,,ji;j>,3i-s*jX  s^il*  5ni^X.i5i.A    ".ttiiea^aaoQ  •tot' 

j^fliror!  ttollOQ   ,i6iU^  awoXiol  Ji   ,6iod{;   isnhJt^.ni.  »(it  nX  siiD^I: 

Ja*q  a  'io     ax^tma  2iLJ    3ci«ie»(^    if*s.;Xi-:M.:q*!'  ,b/>irj*a  i^Xi/fe  fl»i»rf 

niliiwoy  te^a   ftrfj  oi  »\f»%    ,3l>*ij\4  iioi/jo  fi*    .Aotoaii  srt*  to 

iMiiX    ■>!   b-fensiituA  ^X«;f  Xnilnii  )i«il  niwlx*- ^^  AiKX^S-xiV  ti  i9Ji 

,s««i:X*i:ra   ,<^iAj9«   Xcux  nX^J^adO  i^o^i;  r»XX  a  a*iw  ItXeo^X  fi>a%Qdt) 

,ooXJoa  soil  bffJ   lo  )i»rXvii»ki   »t£.    lo    <'aitj    nxij   jrJ^      .nc>»-tt»di 

i»s/X9v.(;4i  to  n^lS   *ds  \<yti^-i-b  Jon   u'di^   «<in4)'XA  «»<i4    oi   i)fl'\2«Var)4) 

,oi9>t«/U  ^o»t«^i/it  v^^isKioiq  Aii^  iMvX(»p 


.&- 


jK09  XJUL*  a->j>.       ^it-^  Y>  ....steriOv^;.  5riag»  ao*»  AiJ4  ilJi.  .S.PP* 
3foar«»  i^t-  •t.:3  liJii«  it  ^a-*  i.i^st^yia'-*.,  AiJOiy.i3Uai,f  ixit^rcat  ej:  te 


.     .      •  ■     ,       ■  .        .i/  ....  ;.:.>v  '  ^  <  ..   »:;'j-oi.   «w:.,        .Cvfi 

,  ■,,•,„■  u::    -        ,-    ...^      ^t...i.-..    ,.i.i,    ^V;V.m;.  v'^iM...   ^•ibltl*^' 

•       .  ■  ■■:,  '  •    ..  >    ..  ■'.  ..    •:■    'i     •:.    o^Wl 

,1    .  -.1.  ..      C:,.;.;.    i-iJ    /.„.,i..  V.    i.i.  ...^.■;    ..."     ,\iv- #iit  >v.  /    ci- ■.  >"    |X0 

.  ii        ..         -.-    ^  ■.  ■<  r .',  . .,.     :.it  1 -I    J^x.l^4■4^  ,:    i'lS  JifX'tl    'J it  .J    fSi 
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ll«ilA87SR.aAKR  SUPPLY  CO., 


oorpo ration* 


OF   OHISAOO, 


Ap,«^at.j  2  09  I. A.  347 


HR*  PK??SIBXIfG  SnmtC^.  TMhOn  delivered  tli« 
opinion  of  th«  oourt, 

Thi.0  io  an  appe^iX  frosi  a  jucl£i;nent  in  the  «usa 
of  ;|94«51  in  favor  of  the  appellee  for  mnarohandiee  sold 
and  delivered  to  appellant.     The  olilef  i^uestion  on  thie 
s^peal  ie  whether  ti»o  engines  which  wer**  delivered  lay 
appellee  to  appellant  w«r«  iKJUght  outright  by  appellant, 
or  were  left  with  it  only  to  lie  paid  for  when  sold. 
The  evidence  of  Auaimn,  manager  for  appellen,   that  in 
a  oonvereation  ^ith  the  president  of  appellant,  he  quoted 
him  a  prioe  and  the  latter  said  to  deliver  one  two  and 
one*half  and  one  one  and  one-lmlf  horeepower  to   their 
factory,  and  the  evidenoo  of  Channon,  proeident  of   the 
appellee,   that  he  talked  wit*i  the  prc^eiaent  of   the  appell- 
ant ami  asked  him  for  the  payeient  of  the  aooount  of  appell* 
ee,  and  V%«t  proaident  of  le^pellant  said  that  he  oould  not 
pay  at  that  tine,  whioh  was  the  latter  part  of  Au^utst 
or  the  first  part  of  September,  1916;   that  he  further 
talked  wiUi  hixa  about  raieins  aoney  by  eelling  the  ao- 
counts  and  altto  told  him  that  appellee  wo  aid  wait  if  ap» 
pellant  would  ijive  a  note;   and  th«  evidence  of  ^'iythe. 


T 


KEues;  -.die 


.3»'*r^^  vo 


7  t    "^        A,T     0  P    £    (.:^oVi»?^A 


Otis   t9\nyll»b  ..J..*YAT  '"ViTaiTt  puirflsrJiH   .i.  T 

,j-xi.!<^t>  »(-J  to  fTOJtnJtiio 

'C<f  jDsa ©Tiial)  ••- tfiv  noirfv  e»uJ:;jun»  owl  *i9«li«f{v  ai  JL        : 
,iiXo8   froitjr  uo^  ijJUiq   s»«i   oi     ;,If.o  il  :is itt  Sl»S  ©low  10 

.'>ru.   o<»l   t»33   loviiftJb   o^   blfiH  f^i^Hi  •tii   nan  ac-iiq  i»  airi 

^iiM^j    0$  I'-r^re-^ioii  IXaii-o  ta   un«»  »no  *no  bnjs  l/.«rr»fflttO 

•lU    la  iufi  .ia   -.ii   ,n.>atuulD  I0    .>f3n«ibivf)   «/tl   l>n/v   ,\jtc<jJ'&jb1: 

XI*^'<4«  t«  iau^tWA  ftiL*    ^o  Jiiou<«<4  Mi  %ol  ia.lii  bi^-^au  kaa  iuu 
ion  biuQo   f>{l  ieuia   i'iftc   j^i;x;XXo):}^«  '^o   ^nsoXau^q  «x{^   ;)n»   ,«• 

19/1/1^%' Si  I   JMS    ;dX(irX   «ti>cf£ts>^4fiC   to  (-!(«»«   luaXl   0tU   %• 

•^jx  'il  Slam  biaw  ^9il»iiqn  iatii  mli\  bloj   o^la  isae.  a^iauiio 


■•oret&ry  and  treasur«r  of  appellae,   that  sevaral   times  hft 
•«at  their  oolleator  over  and  also  talkcKl  to   th«  preeident 
of  aj;>p«ll«nt«  OYor  the  teleplwne,  and  tliat  the  latter  pro* 
oiaed  over  the  telephcne,   to  pay  the  aoacunt  before   tlie  flrnt 
of  <7uXy{   an<i  tlie  evidence  of  Shulaiin  that  he  caXleu  on  the 
president  of  appellant  on  "eptesiher  X9»  and  the  letter  aaid 
that  the  appella^nt  «ae  doin^  a  good  bueiaeas  but  naa  B}iort 
of  laon^  and  would  pay  one^half  the  aooount  on  October  I, 
and  the  balanon  on  l^ovember  1,*  all  taken   together,   suffl« 
olently  oupj^orts  tho   conolusion  of  the  Jury  that  appellant 
bought  the  iserohandiafi  in  question ,   and  «aa  liable  for  the 
aocount.     A  letter  u«^ted  June  4,  1916,  from  appellant  to 
appellee,   rooiftes  that  the  en^gineo  were  placed  on  cc>nslg»* 
Meat  and  that  appellant  would  reait  as  socn  as  they  were 
eold,   i»  BO£ae  evidence  of  thcs  claim  of  appellant,  but  in 
overwhelsaingly  oontradioted  by  the  evidenae  of  appellee. 
ISvidoRtly  thox-^*  was  nc  eubetantial   sontroveray  ae  to   the 
iteiaa  of  the  aooount  ae   tlie  president  of  the  appellant 
te^stified,   on  aroae«»«xauinatlon,tliat   tix»y  would  pay  it 
(apparently  meaning,  the  aooount)  ae   ooon  ae   they  sold  the 
ensinet. 

AppellMst  objoote  to   certain  telephone  oosieuunioa- 
tione  idiioh  were  received  in  evidenof?,  but  ae  the  witnese 
teetified  that  tiie  prt^aiaent  answered  the  telephone  and 
said  he  wa«  Mr.  }iaok  and,   upon  being  asked  for  a  payment 
of  the  aooount,  unswerea  that  ha  oould  not  pay  at  that 
tlioaa   but  he  would  go  over  and  eee  him,    (whicli  he  did)    the 
objeotion  of  appellant  obviously  i»  untenable. 

Appellant  further  objeots   to   certain  tcstiiaony 
Of  one  Shuliimn,   tlmt  he  called  on  lir.   2^ok  ( president  of 


9iU   no  tof»XlP'-    »ii   -»n^   r!«6iXi;if''   to    -^on-  iiiro   •tl.t   btm   i\,lut  19 
tit*9    X9SissS    9,IS     .r:>i    .flX   'XoJ"li:»J-|(T>r'    r-o    J^naJ  It.»ci«IA   "iH    *«*»S)ic»"t<l 

,X  aodojo")  no  Jbaiocob  imI  '  ■XXAil-*>n;'?  y^q;  hiwciir  xiRAi  ''(^noM  "io 
-2*»lii8  ,tfni3oi,o)  -^ixiii  XI A  -,  X  'i^iltsufVii'.:  no  t^onAXjMi  ofi^J^  iJfti* 
*««XX»qq«  IttriJ-  >C"'l  ^rtjr  lo  ROicifXof::/o   nrii  fi;jaof;.<ii»o  ^.Clfi«»Xo 

•^y^unoe  no  i.oon.Cq  ai«K  o-ctisn*  »«!.♦  iBii^  sfiitXDO'S  ,*»XX04j;<8a 
»tiMr  ^iii  MM  nooB  nfl  *X»ni  iiXiJor  iciciloi,.<i^  tmiS  i>fta  Jfnacm 
Hi  t;jrf  ,ii:nXi?»qq»  to  w^wXc  ndj  lo  e>c'Xii>JDiv«  Ofios  ai:  ,l>Xoi) 
.9»IX»q<;n  to  »ot:«»ttlv9  *fW  vcf  binSo ll'ftitnao  ^XjvaiisiXarivnwvo 
oxtJ    «W   «o   \aa'»vo^Jrtoo   X«iJr!A4tes<<ua   on  aaw  w-;i>fL7   y^liv.'^iitv^ 

it  XAf[  tilijsw  xpf^    f mU t noli ;m launch »''n OHO  aa   ,i/t>riJtia  ®* 
•/»   :>Xo*   x'*-'^   ai^  «  0.1    aa   (tm/oooa  oxM   a«'^ff^®*^  xXjI-n^fiiBtiQ:^*) 

bos  *ki!crtv«X»i  ait^  bt^rtfyyBnm  fifi^i>ln*nq  mU  stirii   i><»J:ll*a0* 

»ilJ    (faXto  ^rf  if©iift  }    .aOri  tr»o  t»fui  wiVo  oa  i)Xi/<>v  Ad  ^i^if   ,o«13 
•oXcfune^n*;  at  xl»UGi:Ydo  tns>>ll9>q(iu  lo  frci*o»t«fo 

^enoHl/«»l  nimi too   03   oloattfo  latfiaul  :3nL>>XIc.wHA 


appellant)   anu   that  h«  8«.ld  tiuskt  "th«  P)ioenlx  HleotrloaX 
Co.»  was  dcing  a  good  l)uaine8»  but  ima  ahort  of  looney  and 
would  iwy  one-lvailf  the  account  on  Cotcber  lat  and  the  bal* 
ance  November  lat.**     Appollunt*8  objection  Is   that  it  ^as 
Inadfiilaislble  on  the  ground  that  the   oonvc^rsation  Inyolvad 
an  offer  of   ooapromiso.     An  examination  of   tlie  evidonce 
aho>»8   that   the  stattsaent  by   the  proeident  of  appellant 
waa  not  made  aa  a  hypothetical  conoeaaion  to  invite  or 
effect  a  isettl^aent  but  waa  aaAm  aa  an  expreae  unconditional 
declaration  of  the  following  facta;    that  the  appellant 
vaa  doing  a  gooa  bueinoa:;^;    that  it  waa  short  of  stoney  t^Jid 
tSutt  it  would  pay  cne»lmlf  the  account  on  October  I  and  the 
balance  on  Hovember  1,      In  the   canes  of  Gehn  v^  yho  j^epple. 
•to.,  87  111.   App.  158,  and  Barlcer .   et  aX  y«  Bualuieil.   et  al. 
7ft  III.  22C,   the  of fere  were  raade,-  in  the  firat   oaae,   to 
settle  an  unliquidated  claim;   ir.  the  aeoond  oassa  to   eettXa 
for  auoh  lesa  than  tha  value  of  the  subject  in  oontroveray,* 
only  with  a  view  to  a  settleaent  by  lautual   oonceeaicn.      In 
the  instant  caea,  \s'hen  tha  propcaitlbn  was  UMde,   the  preal* 
dent   undaratood   it   tc   be,   ana  saade  it,   evidently,  aa  tin 
adnieaion  of  liability  and,   thorefore«  whether  accepted  or 
rejected,  it  waa  competent  evidence,     Colbum  Xt  Proton. 
66  K.H,   161,      '^ifisaore  i)i}     igvidenoe   ,   Vol,   2,   Sec.   lOfil. 

The  appellant,   further,   contends   that  errora 
ware  made  by  the  trial    court,   in  ita   diarge  to   the  jury. 
We  are  of the  opinion  that  the   inatruotione  requested  by 
appellant  were  properly  refueed  by  the  trial  judge  upon  the 
ground  that  they  were  not  applicable  to  the  evidence. 

Finding  no  errora  in  the  record  the  judgment 
iD  affirmed • 

A7FXRU3D* 


l.^lT.*:*!,     xMl^Qd^l   ^ii^"    iaiii   oIa%   9ii    )»{IJ    i>i\t*    (;>nnXI»ti,ii» 
to  «jiri-i  0^  noXe«»cjii-»o  XAC'i>o>>   v!c^v;^i  «  nj»  <^o4M  Jon  ««iy 


•iA  ^J.  'A^:^f-',r.^'-,  jiZ  iu  £2.  *i2^3il^  '^"'    •^^^''^  •*1<?A   •^■£^5   Ve  t*t)t9 

aXfi*»':  o.r  9-»«:>   iaoo**    '»a'   aX    ;&i&Xo  hfitHhiupllRU  njn  »SJiBn 

-,X«*x»\"OT;*ut   ai  iprtudjue  Cit"    \a  ftwiwr  Oft^  anas  assiX  ifOAia  tol 

n^      .;i    ;:«r«*craao   X<i^Juts  ^rf  .t«o«j«>x^;fS3  a  t*i  weXv  j«  ri^-ivr  viXxro 

c^f^   tt^    ,\X^n:*i,^XT»    ,iX   •!;««  i-rsj.-    ,ffJ    a*    J I    fa*0*ttT»bftii    Jft^Jji 

^<7ci0- "  ^  Sl^iisiir-^     .law 'Jbiv©  i»-iftJ?*qi.!Ojv   na?  ^X    ,fc3to»t©T 
•  IOjI     .toJ    ,S    .XOV    ,    ::£rft.->DXv;r-     f^o    Q-jCQpr;\Xy        ,  XflX    .li,V    ©d 

X?J   j»/t»i;p*T(   vxiaatni/aiar-.i    !♦•!;»    rewiJ  noXAX<:,o  ^sLiXo  •%«  ©W 
.«>snrt)XT3    »{(;;    0^   (» Xtf«L X Xq^^  J'^n  «>k?iv   >£4fU   <«<1>    Uuxn^ 
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FAIiHICN  AUTCMOBILt   tilATION, 
a    Gorp .  , 


SICSNIS  J.    HCLAH  and 


Appellants 


IKI^  RLOCUTORY  A.PP1SAL 
JRQU  SiUfEHlCH  OCUilT, 
COOK  aoUHTY. 
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MR,  Pfi^SIDIHO  JUKTir-'  TAYLOK  deliyered   the 
opinion  of  the   oourt. 

Thie   ip-   fin  ep   (^ftl   froEs  »n  interlocutory  order 
of  injunction  ©nter<fcS  on  ?i«ipteBil>f?r  &,  1917,   enjoining 
one  Sydney  w,  Anioreen,   and  any  oorporfttien  controlled 
>y  ilia,   frca  employing  or  ucine   th«  oervlcee   of   the   de- 
fendant, DenniB   J.   Nolan,    "a©  partner,   office?)"  of   Co!a» 
pany,    Bupwrintcndrnt,  manager,   ag<!»nt,   servant   or  employee 
in  carrying  an  an  autoiaobile  station  or  RUtOi.oblle  garatje 
buaineee  at  thfi   corner  of  Fifty-eixth   street  nnd  J^ake  i?ark 
avenue,   or  at  any  place  between  Forty-sixth  street   on  the 
north.  Lake  Kiehi/gan  on  the   east,   Oixty-first  street  on 
the  south  ana   Ootta^e  ttrove  avenue  on  the  weet**,   and  en- 
joining  th<>   en  id  Dennis   J.    Nolan  from  in  any  way  becoming 
connected  with  any  garage  busineeH  within   the  aforesaid 
Inhibited  area. 

Th<»   cauiie  was  heard  before   the  (Ihanoellor  upon 
a  sworn  bill   of   ooraplnint  and  amendment   thereto,   and    the 
affidavits  of   Denniu   J.   Nolan  and  Hydney  v/.   Andersen,   Rpi>ell- 
ants.      Cn  and  prior   to   Janxiary  26,   1917,   appellant,   Dennis 


<ir',(fi'.U 


.V. 


•."■■     '"J      •'.-•■■■■'•    t'J^C'-"i:''fi  ''■■■'''   ,n.'-i.:r   .'■■*   nliUi'^ii    ,Snsiitno1 
x'xr'i   "jkB-j    ir '    /•  .'-1.';.     v-tz^  n-v.j'2J:  '    '' o   T-r:.')©   r;<iJ^    Jfi    jsiv^iaucf 

Junior"?'    <;  »•*    v;/iG   ni    :iv.-,1;   .T^i/jr?    ,v    ajtms'iu.  i*!*'^    f^>i-J    anZitloi, 


J,   Ifolnn,   owned  nnd   opci-ated,   at  16CC  F^at  Fifty- third  tatreet, 
an  autooobil*  giurftg*  under  the  nsme  of  "Fifty* third  8tre«t 
Autotaobll«  Oarag**!  vhloh  waa  the  only  tiutoucbile     garage 
at  that   tiaa  between  ^ifty-firet  street  on  th*^;  north,  "^ifty- 
•erenth  street  on  the  south,  and   east  cf   thf>  Illinois   :7en« 
traX  Railroad  traoke.     At  the  i-.txai*?   time,   one  Thoaae  C.   Worden, 
appellee,  v&a  a  vto sicholder  in  the  Fashion  Automobile  Station 
(one  of  appelleefs),  ■srhioh  waw   the  otm^T  of  and  operating 
two  g&rcges,   onR  r*t  740  T?»».8t  ^ifty»fir»t  street,  and  the 
other  Rt  th«:   ooi*n'?r  of  Fifty»third  street  and  Lake  Park 
aTenutt*     Tli«  appellants  being  d<^eircue  of  -mrchaeing 
the  buain*iB«  ^nd  good-will    of   the  Fifty-thira   street  Auto- 
siobil?  Ciarage,  pro<3ured  one  Abraham  Rose  to  negotiate  with 
appellant,  flenniis  J»   ^olnn,  for  the  purohaee  of  the  Tifty- 
third  Street  Automcbile  Oaragie,   togeth'  r  with     the  lease- 
hol(i  cf   tli(?  preisiaep  and  the  goods,   chattelc,   personal 
property  rind  good-will  of  said  bvisiness.     Acoordinsly, 
on  January  22,  1917,  Abraham  Hose  procured  from  Nolan,  an 
option  for  the  purQliase  of   the  bueineae,  good-will,  leaBe- 
hold  and  personal  prcperty,   for  the  sum  of  $2C,000.«  which 
option  was  as  follows:      **?or  and  in  considc^r^tion  of  the 
sun  of  ;^1C0«,   ajpount  paid   to  me  in  hand,   thf;   x*eoeipt  whereof 
is  hereby  acknowledged,   1,  i).    J.   Nolan,   h'^roby  give   to 
AbrtLhaa  Kooe,   an  option  to   purohane  on  or  bpforo  five  days 
fron  the  22nd   d»y  of  January,   1917,    the  leasehold,  good- 
will,  oontentn,   appliances  and  apourtennnopf?  of  garage 
known  as  the  I'ifty-third  Street  Autotaobile  Oarage  at  16C'C 
yifty-third  street,   for  the  nxm  of  $20,000,      vfitness  my 
hand  end   oeal  at    Jhioaeo,   Illinoir,   this   22nd  day  January, 
1917.     D.   J,  Holan  (Seal).     Abrahan  Rose," 

At   the  tioft   the  option   was  ^iven  and   t}ie   suia  of 


-a»l    Mionlill  '^tii   lo  iii^ui  unt,  ttii>j-'iv.  'hU  no  jfoAtJa  rf*tt»v»« 
^•ilio^oro    i\rt«    'o   •I•^l^wo   f^rlJ    cow  itoi^T'   ,  (a'S?*Iioji(^,a  "l;!   Utto) 

-•CMC I  ^H$     tiiiTf  1   <\i'iriOi    ,djy*i7ji'  Dlid^imnitiA  i99ttH  bridi 

r(3lii«  ,  .oO^.'JJiA  ^0  mo )   '.i.-li  'iol   .TC^^TiiQ   Xb.«  «ioq  ^etn  blosi. 
Off!  ^0  ii-)lJ.no'ii..<jn'j.o  nl  bna  -io*^:"      :«>-oiXo1  ea  a^w  fioiiqo 

9*    =»TlVi  x^'i'T^rf   .aftXo!!   ,t   ,u.  ,1    »t>«>jjIj«»lwoi!ntofl  ^jcfw-t";)   oi; 

-^-.<y8   .bXoriftMnoI  -^ri^    ,VXi?I   ,X'iJB«ft«'^'   "io  X«»&   uoS2  «iii   cio*£l 

Xffl  ofl!»n^i'Sf      .000,0^^  'io  a'.uu  ftis   tot   ,^««i;^i3  t>i  ini-v;flX'? 
tX^MuriMl  yf/nii  baii^  aidi   ,:xoniXXZ  t«r,^;*H\j  ^a  X«*a  :*;fT^  LttArt 


$:ICC  paid,   i)ennl8  J.   Nolan  gare  ».  writtftn  proicJ.se  ae  s  p«.rt 
of  tht;  said  option  oontract  And  as  a  part  of  thn   oonBidere*- 
tlon  for  the  eale  aund  puroheee  of   th#  (^oodv  end   oh«it,t»l», 
etc.,  which  la  ae  follower      "I  n^^rec  iftot  to  «nter  into  th© 
garage  busineee  b<ttv*en  the  \>cun<lery  of  7orty»elxth  street 
north,   Elxty-firist  otroct  south,   Cpttagw  aroT»  arenue  voat, 
LaJce  t^iohlgnn  east,   within  tvo  yoaro  frois  dtite*  D*    J'.   Nolan." 
Tho  next  dajr,   being  January  23,   1917,    Thonaa  C.  Worden   (one 
of  the  appellees)    inforraed  Denis   J.   Holan  that  Ahrahan 
Rose  *had  entered  into   t}ie  sal  a   contraot  for  the  purohase  of 
•aid  garage*  etc.,   for  and  on  behalf  of   the  Fashion  Automobile 
Station  (one  of /the  app«llec!S),  vrhioh  Intendsd  to  carry 
en  ItB  bu8int"8£i  uncier  the  nume  of  **Plf ty*third  street  AUto« 
mobilR  Garage*   at  1600  e&et   Fifty- tMrd   street,    and    that 
the  option  should  he  HBcigned   to    iordeti  for  and  on  behalf 
of  the  said  Paahion  Automobile  Gtfttlon,      In  pursuance  of 
that  arran^;/ anient,    th'»r*»  wae   exeouted  upon   th?   tt&me  page 
•f  the   eaii}   option,   en  na^igniaent   of   thf?   said   option  and 
agree'^cnt   to   said  Borden,  whiah  is  as  follows:      "January 
Sd,  lftl7,  yor  n  YaluAble  eoaald ^ration,   duly  paid  to  ae 
in  h,ind,   the  receipt  «hf?roof   is  hereby  acknowledged,    1 
here^  asnign,    transfer  nnd   set  oyer  to  Thomas  C.   Worden, 
all  ny  right,   title  and  interest  in  and  to   the  forefjoing 
in»tru.-aent" ,  vhioii  aaeignjient  was  duly  algn^id  and  sealed 
by  Abraham  Rose  and  witnnseed  by  A,  L.  Rittenberg.     The 
atslgnsient  ^raa  aade  with     the  km'vrled^e  and  coneent  of 
the  eaid  Dennis  J.  ^olan  and  T;as  signed  in  his  presence 
by  Abrahan  Hose. 

Cn  January  26,   1917,   Thomas   3.   Worden,    that   is, 
agent  of  the  Fashion  Autoxaobile  Station,   delivered  in  eeorew 


t^iniituic   cm  «i»cc:)   '^.i:t   lo  nvcuv.in'i   txoi,  oJas   niij   "xo"!   noli 
,^n««  •UO4T0  orotc  9}iii^:too   .li^Muti  t!»«>i;»!}  ^ntil^x^xi:::;!  .xiJton 

-^■(X^:?^*.^   fS3xil<SJi':   Oft.'    lo  liBfln^  na   Lnr.  "io'>    ,«.':;;?'*   ••a«iT.:!»:;i  i>Jtj»« 

^L«il»-''   no  tKu.  kA   oabto?    c;J   h^n^ia&H  otf   (3/«crf«  f{oi,tq;o  oril 

»«*  f.-'i/tjo  bias   ^i^i    to   jn'-^/ar^.iisnr  ft»   ,«ii*fi.o   tilisa   •rW  to 

\T«;nnX."      :jiwoIXoT   er,   li   rlriffv^   ,i\«&iov    bias   Wr    i^tt9ffli!«»tj>« 

•s  o#   blj.c    v/ub   ,noi.*i?T' binnor   5Xcf/>tjXi»Y  n  ^cX   »VXCX  «d8 

.nabioT.    ,0   snaorf'!'   oi   ".'vo  ^»n   inr    ruTctfafi-x?    .flif^inpc  '^p/ft-ioif 

•t{T      .^i^c/r^^^^in    .«    ,/.  \rf  taaanrcllto    to/tfl   !>Ror.  r»J5riflllfA  X<f 

to  ^rv^Rtfor;   Jbn»    f>;»b»ltvflinj(  »ri3     niXv'  njfc.iia  ast?'  ,trp>nin])lfiff4i 

•on-iitit,   -<ii'  c\i  iiaft^i*  3««  btn^  r^XoK  ,1.  aiiwr»«  bJtJwi  ori* 

v«va»  fU  b«i9TiXab  ,noiim9b  9iltSQ:*o4uA  tt^Uinn'i  •M   to  in«»|Mi 


a  eheok  for  the  sum  of  $20*000.,  In  paymtnt  of  tii&   pur* 
ohaee  prlee  of  th«  'busincsn,  etc.,  and,  DennlB  J.  Nolan 
signed  and  d9liY'»red  in  ceorow  a  bill  of  naXe,  which, 
in  oonsid'Tation  of  $1*  tyrants,  l>ar£saine,  sella  and  de* 
IlYcrei  to  Thomas  CJ.  Gordon,  certain  pereonai  property 
loontod  at  the  Fifty- third  (itreet  Autoiao'bile  Qarag*. 
Tta«  bill  of  sale  r<?oited  "that  all  aooounta  receiTnble, 
in  connection  with  above  aention'*d  garage,  uu  to  and  ln» 
eluding  January  31,  1917,  shall  be  the  property  of  Donnie 
J,  Nolan*;  further,  "that  Themae  C.  Worden  dos  not  assuae 
or  bftoome  liable  for  a.ny   of  the  indebtedness  or  liabilities 
of  DenniB  J.  Holan.* 

The  bill  cf  conplaint  reoites  that  Dennie  J. 
Solan  had  been  in  ths  autoraobilft  garage  bus  inures  at  IftOO 
JSa«t  J?ifty- third  street  for  a  period  of  about  eix  yoaro 
and  }iad  secured  the  good*will  and  bueinfisn  of  a.     lar^^e 
number  of  oustoaero  in  that  vicinity  and  when  the  good- 
will of  the  Raid  bueinepf; ,  to^jether  with  certain  personal 
property  anu  leasehold,  was  ,rar ohased  frori  hion,  he  was  in* 
formed  that  the  fashion  AutOi-nobile  otation  intend«»d  to  carry 
on  a  Bimilnr  buein<^!^^:>  upcn  the  sane  preaiiBee  and  that  it 
oould  not  be  carried  en  Buctsenofully  and  profitably  if  he 
should  establish  or  beoone  connected  with  a  competing  busi* 
nesR  in  that  rioinity;  ana  that  that  was  the  roason  for 
procviring,  froc  him,  an  optic n  on  the  purchase  of  the  per* 
sonal  property  and  good-will  of  the  busineoo  ano  requiring 
hiw  to  enter  into  an  agreojaent  not  to  enter  into  the  garago 
business  within  the  territory  specified.  The  ralue  of 
the  personal  property  which  wns  purchased  vas,  aooorUiiStf 
to  the  bill  of  complaint,  not  oyer  $500,,  an.  according 
to  the  ttffidarits,  $3,C0C,0C,  the  bfaanoe  of  the  $20,000,, 


-iti      .-rs   07   .,r   ,^a-''t.'.>  b"nji,fr,i»»r.  wvoi^iv  iit Iv  f.-sii-nt-aot,    ni 

ajuir'-C   Ic    •<-  '**""T'    '*'''^    ^<^    rrru-fit    ,TXCX    tie   x-i^^i'iwiv    jjni bJuio 

vn.^«:A   Jon    .i-^nb  /rabioW   .;    aiy:50i."!r   ♦;t:;,'»''    ,-t  w'vf-cijTt    j^^'n/tloli   ,1 

•  ••1/:  :i'''c^I    fc    casrt^•♦l;f*>h,'"A    ^^^^    'It*-,    '.r.  ■^   -Vol'  iil'.-,.i.1   fli-.,,.,f^.''>«'   T,d 

j»ijT"Tl      5    ''0   «;;'ntvi.n.    ■  'u.    A-Ciw-faoii..;    'i.U   i,f*ttj^'<;t*flt    bail  i>n» 

:i    J. vis    "T  ■    -T^M  br.TT'j    «*£u».    ■    ;i   rrwqu    t    inifti/a    ifllliai  a   i»  no 

to"!  rtoojr^-:  V  •  '.  ■.^  .♦  -  .J  ♦or;.*  .-r  =;  ;'<Jfinh.Mr  J^/5.'.t  /li  3a»n 
-".nc,  •>;.;  'to  -T;t\TiiL!(]  r.o  fi")  :iM>r.j  iu  ,niiii  :,'V)7.1  .^Bfti^cyiq 
'^ttilup'-      "-.   3H^cri    ;--'  "{J    "? j    i li^-^boo^   bs^u   x^*t"   ''*•;  Xwtf;« 


-5» 

lielng  paid  for  tiie  good»will   and   ectabXishou   bus^inees 
at  1600  ISaet  Fifty-third   street. 

Dennie   vT,    Holan,   upon  reoeivine  the  |20,00C»« 
th  reupon  aar;colatcd  himoelf  in  bunin^pp  with  one  Sydney 
If*  Anacrsen,   who   oarri^d  oft  «  bond  inv<?Rtaant  buDinees 
in  the  city  of  Chio&go  under  the  name  of  "Continental 
Inveotment  Conpany  of  lllinoiis,*'  which  hitoin'^ae   they  are 
still   engaged  in. 

Cn  or  about   the  27th  day  of  August,   1917,   appell- 
ant,  And'-raen,   together  with  on©  Phillip  L,  ijathieaen, 
took  an  optii-n  to   parchaee  a   oftrtain  garage  itnown  i^b   the 
Mite  Garage  at  Fif ty-eixth  Gtr«?e»t  and  LaJko  Park  avenue, 
vithln  the  inhibited  territory  deertribed  in  the  agreement 
in  question.     Andaraen,  liatliiesen  and  one  P.   N.   Clark, 
organised  a   corporation  under   the  nasao  of   "Continental 
Qora^e   voap&ny,  all    the  stock  of  whioh  waa  owned  by   th«a. 
It  io  adraittod   that   Holan  x?rs   to   booome  an  oiriployee,   ae 
ita  manager,   at  a  fixed  salary* 

It  iB    claiia<'d  hy  apuells'B  that  -Jolan  and  Ander- 
■en  have  eoBt»iaed  together  to   injure  and  destroy  the 
buainese  of  appelleea,   nov  oarried  tn  at  160C  Saet  Fifty* 
third   etreet,   and   that   if   the^^  are  permitted   to    acrvy  on 
and  operate  a  Q&mQ*i>  at  Fifty-aixth  otreet  and  Lake  Park 
ayenue,   with  BenniB   J.   Nolan  as  ovm'^r  or  proprietor  or 
agent,   or  manager,   the  reeult  will   be   to  greatly  injure 
and  iapair   the  buDincas  of  appellees   at  1600  east  Fifty- 
third   etreet.      In   the  bill   of   complaint   it   Ib   alleged   Uvat 
both  appellants,    Jennio   J.    \'olan  and   ..ydney    i.   Andersen, 
told  Thonas   J.   'Borden,  appellee,    that  the  laite  aarage  >md 


,.-.fa»lr.;«..   ....    iiifln'a  ^fiu  mJ  iv  nc.rCJ fino"    , .'toft's    »nA   .^Tfro 

I^  ,'fr.'*nl^.'Ttnt  "   To   '■«.-i>   *.;..'■   'z  'i/nii  itviJ/ii'' q'lnr    J5   !>-:■.« An*i}j'i:d 

-•{»:--.-?/.      -      r,-;!/'    ,' m'. J  a -•  I J.  *    vu?    '.;i'   fr'K-.  •;  jr--    v.h    J  J 
ff"    CJ'i  '  ■     'iJ    .  ••' .  r  ju'T'f:    '.  jr>     ,ri;fj    'it    ::■■>    br.i'.    ,if»9'/*p.    ;,Ti<U 


baea  purobav^eU  bj^   Anueraen  and   that  he  intenufd   to   plao<? 
I>«niUs   J.   Hulan  in   oiia.r{£9  and  oontrcl   of   the  busineee  as   tiia 
aotire      anagar.      That,   howpver,    is  donled  by  Dennis   J.    HolaUa 
but   it  is  adaittftd  by   hlra   thot  he    ■.    p    to   become   "the  rasnager 
therftof,   or.  a  salary,   but  wn»    to   ))nve   no  other  finejiciaX 
int»=ro»t  therein." 

It  is   Gcntend?;d  by   the  nppell.mte   that   the 

pTOvkinfi  of   Uolan  "not   to   enter  into   the  gara£5e  business " 

eto. ,   which  is   th«?  basis   of    thr'   relief  askod  by   thr   eoraplain- 
n 

ants   io  not/ binding  obli<?ation  beoauce   (1)    the  off^r  to 
Rose  imts  not  accepted  by  hia;    (2)    the  attempted  asBifjniaent 
Of  the  rif^htp  of  Roee  was  inoffeotiial   and    (5)   even  if  aforden 
suooeeded   to    thfl   rights  of  Kose  as   to   the  option,   he  did  not 
aooept  Holan*s  offer  of   th-^-  Hup,708©d   negative  covenant. 
Inaacauch  ne   it  is  alle^^od  euid   not   dtmind  that    vorden  pro* 
oured  Rooe  to  netiotiato  wit.h  Nolan  for   t}ie  purchase  and 
that  after   th«  purchase  of  the  option,    i/orden  celled  upon 
Solan  and  informed  hia  that  the  option  should  hf?  assigned 
to  Worden  on  behalf  of  the  fashion  Automobile  ntation  and 
the  asGigmaeat  by  Hose   .far  raade  with  thn  knowlod{:^e  and   con^ 
sent   of  ijolan,    th«   oon elusion  fellows   thnt  a  proper  legal 
asai{^na<?nt  of   the  written  promise  of  Rooe  vthb  made  and    that 
Worden   (on  behAlt"  of   Uie  Fashion  Autoiaobile  Station)    Bucc«ed« 
ed  to    the  ri^htp  of  Rose  as   to   th»?  option. 

It   ir    further  oontend**d   that   tho  plnoing  of   the 
#20,000,    in   escrow,    togethfir  with   the  bill   of  rale,    conatl* 
tuted  a  new   contract  and    that  as  a   n  s;ult    th'rnof,    the  option 
beoame  extinguished.      App-^llant   Nolan,   howelrpr,    in  his 
affidavit  adaits   that   on  or  about  January  26,   1917,    the  data 
of   th«  asBigniaent   to   Worden  "he  sold  and   conveyed  said  gar« 


mrj    aa  sa'uU^i  d   •^.■.;    Iw   Xo-x/itoo   6n«  »;,ii.«»{ti  xU   iU^Xuia   .u  aliiiwd 

o  '.    T  >1  o  «».'f*    ( X )   n-  t-'r-ood  rm i  J «;i  i  l«/o  j'ji x ftp. i«f  \  on   « .1   srfn m 

,Jr»irr«yoo  ^'•vJ:;»rtiJ•>a  b'«no',(?u^  fn^  lo  te'l'la  a'njftXoii  iii»oo« 
•c-xi?  i-^nh-io-  ^vjit  J)',  nrib  rtoR  firrjs  ;i.i;if»lJL»  al  Ji  a«  riowinajBCl 
!>nii  nnatit-^uv^  *irJ  id  nolo-'  '^Jiw  OJiiii'ij^Mj  o.?  »stoK  to'^tuo 
noTu  b'^XXao  rrtilJTO"  .rr^tSQo  »rii  'lo  ifnmoruq,  «sl'v^  t«»i^'Ju  ifijf^ 
bffnsivan  '>rf  M;fo;i«  ncijQP  !?>r{j  ,t,Hiifl  aid  iiiimnotni  htt&  a..«IoR 
bit*  'nltTtT?.  •lliioaoiut  n'^iriai^.  oci:>  lo  'iX^  oo  «o  rtftb-ro^'  o-J 
•<roc   i'ti-   •:,i>?»X»Ot'.^   *nJ   ri jJ.vr  e.u--..  rja>.   df)0H   ycf  ^fit^wnjilwa^?  ir>tfi 

-.j«»«»'t.u«    (i'.oiJi.j  ■   «iXiffo/yo;fL'A   fic iiiUiJ'i    -^'.iJ    t;;    'jXfvitttl    no)    ijoOioW 

'    '  .n9c    .*j1--i4    io    IXItJ  Oflj'rWir   T*/i+'»:i«i    .wotoa's  ni    .000,08^ 
>*    L-  •/f^    «TX«X  ,05  rtnwnoL  ;tjjocf«  to  m>  Jj»rtt  •3^Jte:)«  ^iTub^l* 


•g«*     "as  8ft t  forth  in  said  bill  of  conplftini  anU  that  at 
the  time  of  aaid  8«l«p  yif>  €>x<!Out«d  and  delivered  the  agroepnnt 
not  to   enter  into   the  ^larage  "tauBinf^sc*   oto,      Clnrinuoly  the 
•ale  was  Made  aa  alleged  in  the  bill   of   eoaplaint  n.nd  the 
prottiee  "not  to  enter  into   the  garag«  buuineeo*  wae  imder- 
etood  ae  and    constituted  one  of  ti.e  existing  binding  obliga* 
tione  on  NTolan  and  one  of    tn^  component  parte  of   the  ulti* 
nate   oontraot   coneunmated  by   the  parties.      Temporarily,    the 
•aorow  oay  have  held  eoste  mutual  rights  in  abeynnoe  but 
vhen  oonaluded  imU  ooas-a£i2mt«d  by  delivery,  suia   the  whole 
sontsraat  to   t>iat  «stant  eseoutod,    tiitu'o  still  remained  oat- 
8t&avli?^g  the  biauins  proMiee  of   the  appellant  r^blan  "not   to 
e^t^r  into   ih«  gfirage  suainesa.** 

It  iB   further   cjontend'd  by  the  appellants  that 
area  though  Holan  intend«»d   to  becoae   the  raanajrer  of   the 
Elite  Oarage  *on  a  salary,   but  iwas  to  have  no  other  financial 
Iat<»re8t8  th<-rein"  becoming  manager  would  not  aonetitute 
a  breach  of   the   oontraot  "not   to   enter  into    tx.e  tjara^e  busi- 
neae"  etc.     Bearing  in  xalnd  that  Molaa  had  be»n  paid  ^20,000, 
for   the  businesr  and   its  good-ifiH,   of  which  at  leaat  ^17, COO, 
was  paid  for    the  good*will   alone,   it  waul      eeeia  t-  be  unreason* 
aWLe  to  oonolude   that   the  words   "not   to   enter  into   the  garage 
business   between   the  boundary"   cto. ,   did   not  nenn   that  he 
oould   not   •beooae  manager  *   *   ♦  on  a  salary*   of  another  ga*w 
aije  busineeo  within  the  Inhibited   territory.      Certainly  it 
would  be  altogether  posoible   that    solan  as  laanacrer  of  another 
garag*  in  that   territory  aitiht   ooapletely  destroy  the  tiOod-wilJ 
which  he  imd   sold  and   for  whica  he  had  received  a  large  con- 
Rldiration.      To  allow  hia  to  act  ae  surnHf^ttr  would  be  allow- 
iug  Ilia  to  break  hie  proais*,    to  do   indirectly  in  the  nacie 
ef  0t}iAr8  w>iat  he  whs  not  entitled  to  do   in  hio  own  name. 


:<\  t3i:J-   ait.   /rTijB\:iT.)'>    '»o    IXlrf  bi**.«  r.l   lUnot   J»«   «,«"      *•«« 
H.'l   !>f»a    tniwXimor    'lo   XJlc'    '>.^   rl   t'Ha'^il^  »">  »iaiwi  ««>.'  eXji» 

mt^^LlifO    ^-.iLsiltS    r»r!iJalX4    «>    .•     10    I»K0    &®.Ji;.>it?no;      ?>Ki^    «A    boo^!» 
iUii    «r;lTAv;-^c/:j    '•'JC    «id-.,il    ItSOJLVTJ    *»CtOB     <,'i»t(    «V;yi    v.««i    WQ-XOaa 

0/    ton*  n«ic3f.'  ^'x-iiX**-  -^  t!-ni-   "io  suifunq  yilaviXif  ^di  •^.itv^a.i.n 

»/i;    "^0  'n»v,MrT-'MB  ard   »»anr «»''   o'''   /i"»>ip*..yni;   rttjX«:>Ji   n'j^orfi'   k»T9» 
fttui  tS^ttcc    fOf\    bZuO'-  T*?i.- T!~f~;   :3XTAfr;al>*</   *'nl:n'i'Hi    «*Q«t'>ttti 

-i>o»2i  <>^    %!itim9U   \;rR.r«Xqj30t>   J-if^iu  ^loJiiTdl    liaiti    itX   t^^aMD 
«<ioo   *atRX  II  ^.tvi.(«o«-l  i)iu<  vfl  i*ai/(>7  to'    bjir-  b£oa  butl  »i(  fl^Jtiiv 
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Th«  injury   tc    th«  app9ll<mt0  under  ouch  oirouiaBtanotts 
might  be  quite  as  seriouB  as  if  Tfolftn  vere  allowed  to 
oonduot  the  new  busin^sR   entirely  a«  ixia  own.      Certainly 
the  letter  and  spirit  of  hie  obligation,   if  he  vierf  allowed 
to  aot  as  flttnager,  would  be  Just  as  surely  violated  as  if 
he  wore   the  own«»r  hiiaBfllf.      ""he  law  will   not  gire  iraumnity 
%9  8«lan  when  he  undertakes,  by  cirotaolooution,   to  Tlol&te 
his  proiaitte  ana  uai^age  tlte  appellees.     That  he  saay  have 
had  no  expectation  of  ^suaking  any  profit  beyond  his  salary, 
is  of  no   impcrtanoe.      He  had  expressly  prosaleea  "not  to 
enter  into  the  gcbrage  buRint^ac"  witliin  the  inhibited  area. 
,\Xoook  T«   Al 00 o'& .   267  I11.4aSi   gXaherty  y,    Ubby.   108  Me, 
^f'^*     i'.Vttsbur/;^   ^^tove    -'o ^   21t-  ^£Sa*    ri>,to,ve   Of),.,.  2CS  Penn  St, 
*^*     Meriqa  Xsl  Buyget,.    36   Ind,   App.   453;      J'lngcr  v.,  t|iUi3. 
42  H,    J,   J5q,    606;    Geiger  Xs.  'Crawley.   146  ^ioh,    550; 
gJlBon  it.  I^e;i,oney.   137   In,    636}    Jefferson  x»,  -^ricert, 
112  fia.   498;   liyan  v.    tto:»ilton,   206  111,    191;   Hanft  Xa. 
ftelaers .  ;iCC   111.   33e,  vie  are  of   the  o-inion   that   to 

Install   r7olan  ae   ;:ianager  of  a   cosipeting  buoinssi    looated 
witiiin   the   iniiibited   territory  would  be  e.  violation  of  his 
Obligation,     An  analysis  of   the   case  of  Batter  shell  %^i, 
Bauer,   91   111.   Ap,>.   181,   dincloeeo   that  it   is  net   in   con- 
flict with  the  foregoing  oonolusion. 

With  refpeot  to    the  terms  of  the  ordf^r  of  in* 
Junction,    counsel   for  appellantc   ccraplain  that  it  wrongfully 
enjoins  Andersen.      Inasmuch  as  Andersen  admits   that  he 
told  tforden  "he  was  abo  it  to  purchase  said  garage**,  (nean* 
ing  the  'aite  Parage)   and.   further,   that  he  and  j;CathiBon 
(who   eubseribed  for  749   ehares.   out  of  75C  of  the  capital 
stock  of  tie   Continental   Garage  Conpany)    "requested   that 
said   'iolan  become  the  manager  of   said  garage  in  the  event 
that  saiu  purchase  should  be  made**,  we  are  of  the  opinion 
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that  the  action  of  tho  oh&0oeXxur  was  ontir«ly  justi-> 
fled.  lurtiaer,  oumpxaint  is  ci&de  an  tw  tne  extoxit 
oi  the  restraint  of  Soien,  on  the  ground  tiu. t  tiie  in- 
junction ie  too  brciiid,  Ktving-  in  mind,  however,  tho 
purpose  oi  the  injunction  riiid  the  i-urpoeo  oi  tne  chun- 
celxur,  under  euoh  circ:xmst&nce:^,  ve  are  ol  tx^e  opin- 
ion th:-t  the  decree,  as  outerod,  was  e..ti.rely  proper. 
The  decree,    Lnore-ure,    is  tixiirci«d» 
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XSK.    JUBTICH  ©•OOlfJfOR  deli7*>rec    the   opinion  of 
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the  court. 

This  is  aji   und«fPR<i«d  appe&X  proeeoutod  by  the 
C.  ^.  Marks  Shoe  Corapnny,  plaintiff,   from  a  Judgjaent  of 
thfi  MvmioiprJ-  Coiirt  of  Chirjago  in  favor  of  3,  Brotuan, 
dfifenaant,   in  a  rftpl«vin  Buit. 

Th«?   r«oor«i  diBoXoeeo   that  def«nUant  was   con- 
duating  a  aaall   retail  sho*  store  in  Chictt^o;    tliat  she 
had  been  purchasing  shoes  fro£i  plaintiff;    that  thoro  was 
a  balance  of  $200  due  plaintiff  and  thereupon  it  refused 
to  extend  her  further  credit.     Th'>rt>after  the  parties 
entered   into  an  ogreensnt,   plaintiff ♦s  version  of  i«hich 
wa»   that  it  woald   supply  the  defendant  with  shoes,   but 
that   th(?  title  to   the  shovs  shoula  resiain  in  the  plaity> 
tiff,   and   that   they   uhculd  be  delivered   to   the  defendant 
v^on  consignment  only;    thai  ^hen  the  shoes  were  delivered 
to   defendant  fran  tiae   to    tiae  she  van   to   pay  in  cash  an 
amount  equal    to    the  price  of   the  sho«8   then  delivered, 
the  saraa  to  be  applied  by  plaintiff  on  the  eld  balance 
of  #200.     The   defendant's  poeitioa  wae    that  plaintiff  refused 
to   extend  further  credit   to   >ter  and   thereupon  an  agreoiaent 
WHS  entered  into  whereby  ehe  wne   to   v>ay  cash  for   the  shoes 
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A.ft«rw«TdB  defendant  eonducted  her  ahoe  etor«  for 
Bome  years  and   obtained  h«r  stock  of   shoes  from  time   to   tliae 
from  plaintiff,   tt&oii  time  paying  in  cash,   eometiaes  the  amount 
of  tho  purchase  and  soraetines  not.     Plaintiff  introduoed 
evld'  nee  that  tended  to   suBtain  its  theory  of  the  agreement, 
Tis. ,    that   the  property  was  deliyered   to   the  defendant  on 
coneigauent ,    the  title  remaining  in  the  plaintiff.      On  the 
other  hand  defendant  introduced  teetiioony  tending  to   sus- 
tain her  theory  that  the  goods  were  net  delirered  to  her 
en  consignment,  but  tnat  she  purchased  them  froa  time  to 
time.      It   thus  appears   tlmt    the  evidence  on  the  i^usiterial 
point  in  the    'sase  was   conflicting.      The   court   saw  and  heard 
the  witnesses  and  was   in  a  ntuch  better  position  tc   Judge 
of  the  facts  than  we  are,  nnu  after  a  careful    coneideration 
of  the   entire  reoord,  we  are  unable  to   aay  that  the  finding 
of  the  court  that   the  right  to   the  possession  of   thr>  property 
replevined  was   not  in   the  plaintiff,  was  not  Justified  by 
the  eYidence. 

The  Jud^paent  of   the  ;,;unicipal    lourt  of   Chi  :»go 
is  affirmed. 

ATFIRBKB* 


r 


-ajja    3J   sni^'**'^    Xf'Oi'.iJa^iJ   .bo^xJ^o•ii^ll    3;..^^i;ui»'3:i*b   feyatrf.  im^JO 
<«   •ifZ,*   noit  fpsrfi   t!aflAn;>iUQ  s»iiR   ^i«i;>    */i;if   ,;f fiswjsiMitoo   no 


274   -   23240 

OTTO  0.  yxms, 

\ 
\ 
\ 


!  1 

Appal l«o,    i 


IAPPJ5AL  yRCH 


T«4  /  1         CIRCUIT   COUKT, 


HARRIST   C.    UA&TUiaa,   \}y 
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MR.    JUSTICTt  C'OCTfWK  dolirerpd    the   Oi^nion  of 
the  court. 

Otto  G.   Kyden  Ijrought  suit  a^-ainBt  Harriet  C, 
Hastings  bRfor©  a  juftioe  of   the  pence  in  7'^van0ton»    Hli» 
nois.      Thore  was  a  judj!,:M<»nt  in  his  favor  for  $2C0,      An 
ftppeAl  was    taken   to    the   :];irovAit   Ocurt  of  Cook  bounty,  where 
a   trial   TimB  h'i.Q  l>oforf'   the    court  n,r:i   jury.      There  wae  a 
T«rdlot   in  ftvor  of  plaintiff  for  52CC,  and  jutigraent  was 
entered,    to  rercre*  whloh  defendfuit  proaeoutea   this  appe£i,I. 

The  record   die closes   that  plaintiff  was  an  attorney 
prAotloina  law  in  ChioRi?o;    that  the  defenomit  was  an  old 
lady  about  eighty- three  yoarK  of  age,  and  wrb  in   (lallfornia. 
With  her  at  that  plfic   vrns   hf-r  niece,   Vvf^,    Jennie  C,   Donnan, 
who  wr,8   the  :aother«in*law  of  plaintiff.      The  defendant  and 
Ur*.   rionnan  were  rttxirning  from  California  to  ^"vaneton  in 
April,   1014,   ana   ^ere   to    atop  off  at  ICanaas  City,   where   the 
defen<lant  had  had  for  laany  years   sereral  husinesB   trans- 
actions,   hrr  business   thrr*-    being  looked  after  by  a  Hr.    l^ille* 
Mrs.   Donnan  wrotf'   plaintiff  requeatiag  that  he   oome   to  r^ntas 
City    to  look     over   dpfentiants  business  affaire   th^re.      There- 
upon  plaintiff  pz-oceedad  to  Kansas   City,  laet   tli*»  defendant 
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UiA  ttnit  Sonnan,    ctall  d  on  Mr,   Sills  and  rttqu«nted  the 
luttdr   to   shoiv  iUa  th<*  various  morigAg««  h«ld  by   :.r. 
Bllln   for  defenaant,   ?»nd  nlao   a   copy  ©f  defanci&nt's  will 
which  had  boen  preparsd   uottkti   tine  before.      Sills   refueed 
to  penait  plaintiff"   to   exarainR   these  papers  trithout  author* 
ity  frojB  d^^fendant,   and   thereupon  aills   <sonffTr*td  privately 
with  defendant  und   informed  her  of   the  request  isade  by 
plaintiff.      After  eoae  hesitation  defendant  tsld  Sills 
that  he  aight  perait  plaintiff  to  exaiiins  the  papers* 
Plaintiff  saad*?  a  list  of  the'  aortgn^ee,   eto. ,   and  a  eopy 
•f  the  will,  anci   returned  to    ^hioage.      Afterwards  defendant 
arrivRd  in  i^anston  -vhare  she  remained  for  eoiae  tins,  when 
a  occeervater  was  apt^ointed  for  her.     While   in  ^vanston, 
plaintiff   olaias   to   have   rendered  hsr  oertain  le^nl   ser-* 
Tiees,  whioh  are  induced  in  the  JudgEjent.      After  the  oon» 
servator  was  ap;iOinted  this  suit  was  brought. 

Plaintiff  was  diaqualified  as  a  witness  under  the 
statute,   but  he  produced  his  booke  which  nhoved   that  he  had 
auide   cortaia  oharged  a^^ainst  the  drfendant.     An  attorney 
testified  as    to   the   reaeonable  value  of   the   services  daisied 
to  have  been  rendered  as   shown  by  hie  l>oelcs«  anv.  another 
attorney  t'-Rtified   to   the  reaconable  "nUue  of   thf?  services 
claimed   to  have  been  perf ortaed  by  plaintiff   in  Hansas   City. 
Three  days  were  spent  by  plaintiff  for  the  Kansas  City  trip. 

The  defendant   contends   that the  evidence  clearly 
shows    that   the   services  performed   in  Kansas    Jity  by  pjbain  - 
tiff  wrre  at   the  sole  inntance  and   requeet  of   plaintiff's 
a0ther»i»-law  and  were  not   perfonsed   for  defendant;    that 
the  defendant  merely  psraitted  an  exaai nation  of  the  papers 
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at   the  r«qu«8t  of   plcilntiff*s  sother»in*I<iTr,   f.ncl  fcr  the 
1;><»n<^fit  of  the  latter,   and  plaintiff* e  fersxly,      Tbft  only 
evidencft  on  thie  point  is  the  depositiono  of  plaintiff's 
ISO th^r* in-law  and    -t.   Sills.      It  is   clear  from  this  evidctne« 
thut  the  tutYisi&a  peyforiaed  in  j'vMnoAB  Oity  were  not  for  the 
bsnyJTit  of   the  diefendant,    »Uv  v-ore  remiereci  at   the  request 
of  plaintiff *e  n3other»in»i»w  «intl  for  her  bon^fit.     Therefore 
the  defendant  ie  not  liable  for   thone  serTices. 

A8  to  the  eerTiaee  subsequently  rendered  in  ISranston, 
there   is   eoae  evidence   thai,t   tend®   to   sho^?   that   they  were  at 
the  request  of  and  for  the  benefit  of  the  defendant*     But 
as  we  are  unabi<?  to  asa^rtain  the  charge  made  for  th*»0e  ser- 
▼iocs,    the  error   oannot  be   cured  by  a  remittitur. 

The  Jud^ent  of  the  Circuit    lourt  of  Cook  County 
i'    reversed  and  the   cwiuac  rsRaandad. 

RKVKR8SB  ATO  RlSMAlfiJSO. 
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AUGUST  V.   PKUiST,   doing  buaiA«8a 
aa  S'ellet's  Magneto  ^ohange. 


Appa^iant.    ) 


UR,   JU8TI0K  O'COHUOR  dftllTered   tiift  ©pinion 
Of   the   court* 

Soim  G.   Crslg  Itrougiil   euit  in  the  iiuaioipal  Court 
•f  Chicago  against  August  V.  Pellet,   doing  business  as 
Pellet* 0  Magneto  Kxchange,   to   recover  $175,     The   greo  was 
tried  before  the   court  without  a  Jury  awi  Judgcient  was 
entered  in  favor  of  plaintiff  for  the  amount  of  Mb  claiai. 

The  reoor  .   diBoloses   that  S<^pteiaber  4,  1915, 
plaintiff  purchfinea  frosa  defenuant  ignition  and  lighting 
systesia  for  plaintiff 'o  autojuobile.     The   ccntract  was  in 
writing  anii,   so   far  as  saaterial,   provided  that  the  defendant 
was  to  install  in  plaintiff* o  autoaobile  "one  Gray  ec  Davie 
Ilyaamo  liystom*  for  ;175.     Afterwards  dofenaant  installed 
the  two   systons.     The  ignition  systea  waa  found  satisfactory, 
but  the  lightiOij   Byetem  failed   to  work  properly,   and   in 
about  five  days  plaintiff  returned  to  defendant  and  ooiaplained 
that  the  lighting  systeza  was  unaatisfaotory.     The  car  was 
returned  from  ten  to  fifteen  tines  by  plaintiff  to   tlie  de- 
fendant for  correction  of  the  lighting  systea,  but  it  appears 
that  defendant  was  never  alil«  to  make  it  work  satisfactorily. 
The  plaintiff   tendered  back   the  lighting  system  and   dfimand«wl 
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the  return  of  $176,     Upon  r«f\t8al  this  suit  vrb  "brought. 

liritn<?88«e  for   the  plaintiff  teetified   tliat   th« 
lighting  Hyettfia  was  worthleen.     Plaintiff  contends  ttiat  th« 
alleged  writtttn  oontract  vms  n«»rely  &  Ki«i:ior&ndum  and  did 
not  purport  to   oovor  th«  entire   transaotion;    that  it  was 
inoQxaplot«  and  acabigucus  &nd  therefor*  parol  evid«fnoe  was 
adaiisRible  "to  complete  ano   explain  it."     We  think  ths 
contract  was  ooiaplets  as  written^  and  no  parol  evidenoo 
was  admisQible* 

Plaintiff  furthar  contendy  that  aft*?r  it  wa«  found 
that  tlis  lighting  systairi  would  not  work  prcpetrly  when  h«  re* 
turned  to  the  defendant  to  have  th®  error  corrected,   the 
defendant  agreed  to  do  ao,   end   that  under   thiP   suheequent 
agre  'ment  defendant  was  hound   to   cure  any  defects  in  the 
eystem.     We  oannot  oonour  in  tbie   ccntenticn,  for    the  reaaon 
that  this  tt^reeiacnt  wus  without  oonsidtsration. 


The  defendant  oontends  that  as  the  oontract 
in  writing  and  wae  silent  on  the  euh^eot  of  warranty,  no 
warranty  oculd  he  itaplied.     In  support  of  this  contention 
a  number  oi*  authorities  are  cited,  all  of  which  we  have 
aarefully  examined.      In  aost  of  the   oases  oited  the  ques* 
tion  here  presented  was  not  inrolved*  but  the  ruling  there 
was  on  the  adioisBicn  of  eridenoe  and  it  was  tiif?rely  held 
that  parol  eYidGnae  couid  nut  be  introduced  to  show  a 
warranty  where  norm  was  exprtsesed  in  the  written  oontract^ 
TluLs  la  undoubtecay  a  oorreot  rule.     The  oourt*  Jriowever,   in 
Qjasjuing;  y_«    'Yaldw«^3.1 .   43  11"=  •   App.   175,   oited  by  defendant, 
used  laiigun^e  which  supports  defendant* e  position.      The 
general   rule,   however,   ie  woll   eetnbllehed  by  authorities 
that  warranties  raay  be  imi^lied  when  the  ncntract  ie  in 
writing  as  well  as  whon  it  is  orK.1.       Li^d^te^wood  ..ifg.   go.  v. 
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Mil  ax   9S09\9b  \^\z  »7uo   oj    Xtnusrf  ««-;>'  ir.ui)a9'Xnb  in^snoat^K 

evjBfl  ow  id  iiiw  "vo    IXa   ,b9dtr>   ot«  awi^iiodJjjjs    io  x»iftavn  a 

i)l8i^  'il*t''a   uAw  31  sHia  »'ja*i>/T«  lo  oui«tilBii»«  otii   no  nnv 

a  wu.la   ot   bmoubrrtJaX   'id  .ton   i>lcojj   e»o;/»i»iT«   loijsq  .tjurfi 

«lo«a;fAi>o   rr^Ji^TV  *:iii   nx   ?;»QHr)'X4X0  raw  MAO^  t»-i»/^  \;^itA'Xia« 

al    ,itov»wod  ,Jt«->o   »riT      .0I1/1  ^oaitoo    n  TtXb»;'^c/uoi)ftf   ".i   rrtrfT 

,tn'ii»a9l«b  x«^  beJ'Xo   ,dVI    ,rqA   .II  E>  .  X^ff  >».'>Xf>r.  ., 

aaliXio/iti^ii  x'f  b^A'sildtiSMn  XX8w  «i   , -ov^aroiC  «8Xjn  Luwrnrnj^ 


•  3- 
RoVipBon  ^  aoQ  Jon;^.  22. • »  ^®^  ^^-^  APP»  *31;   a\jtakaore  v^ 

l^ftggr.   127   la.   137;    ^cogcr  v.   Pa.vnc .  1C3   !^.    if.    (App.   J3iY.) 
118;    varl'^ton  V|,  J^o;..bar<i .   Ayr«c  4  .;o,j^ .  149    '1.   Y.    137;   IJooth^ 
T«  S2ai££»  '^'''   ^io,626,  ire   think  this  is   tne  better  rule. 

A  written  etntract  of  ba1«  Ip  eons  trued  %he>  a&oe  ae  any 
ether  wMitttn  oontraat,  end  it  1»   certain  thet  in  oenetruing 
vrlttfln  ocntraotci  aany  thin^fs  are  implied  ae  a  toatter  of  lav* 
The  iuplied  warranty   in  ^n  cbli^tien  iatpoeed  by  lav.   jigill.le« 
;^on  oji  Uilec,.    322. 

B4t  in  the  inntant  oa«e,  plaintiff  purchat^ed  one 
8ray  it  Dnris  Xtynane  Uyetc^.      Thie   eyeten  vae  delivered  to 
hiai*     He  did  not  truet   to    tlxp  Judgiaent  or  ekill   of   the 
def entrant,  but   to  far  ae   th«  record  ehowe  was  ae  foailiar 
with  thlB   eyst«]a  ae   the  def^^ndant.      In  thf>ee   ciroumetanoee 
there  wae  no  iaipXied  warranty  that  the  liglttiog  eye  tea  vae 
rceaeonably  fit  for  the  purpose  to  which  it  woe   to  be  applied, 
Fuohi»  ^  Lting  Jo.  £4.  Kittredae  4  Co..   242   111,    33.  In  that 

ease  the  court  eaid   (97):      "Aser^  a  ^nown,   deeeribed  and 
definite  article  io  ora^rea  of  a  laanufaattu'er,  although 
it  is   wtftted   to   h9  required  by   thft  purchaser  for  a  partlou* 
Inx  purpose,   still t  if  the  knomt,   deeorlbed  antx  definite 
article  be  actually  supplied,   th(?rG  is  no  warranty  that  it 
shall  answer  the  particular  purpose  intended  by   the  buyer* 
£tt  a  oontraot  for  the  sale  of  an  article  under  its  yatent 
or  oth<^r  trade  n*ne  thc-'^  is  an  und^^rtaJcing       that  the 
article  delivered   shall   be  of   th«  kind  ©rdfred  but   not 
that  1«  shall  be  fit  for  any  particular  purpose.      If  the 
^uyer  gets  what  he  bargained  for,   th' r<^  is  nc   implied 
warranty  thoui^h  it  does  not  answer  hir>  purpose."     This  harsh 


tots  ^o(/t'ssa«J>   ,£nr->a>.  m  •r^oij'fe'*      •  (V^)    i>liMi   fiuoa    >tii  «i;ui9 

Jl    l-i^L?     iJasTL't'c   on    ai   *'\vnit    ,i>»ii«;,>iwr.    x-^Xou-fOiA   W  ©Xoi^Xi* 
.■x'»V^:/  rv<j    ^  ii«hr-.<>^Rl  se  ,'<jTi/y  :i»Xjje: X.^itt**  oiii  '»»'«<•«.■;  Xioilj> 

*iU  JudJ       ariJfaJ'i   uiiij  rt"  ai  r--t<M(i  skmui  fiUaijJ   nwrfJ^o  to 

•fli   '12      •••oqxuq  XMittolStWi  ^t^nm  '<«!  ^X1  vcf  llMLu  tk  itiAi 


«4« 

rule  of  law  wae  not  oorrected  until  th«  Lei^lelature  pa«s«<l 
th«  Unlfoxia  u«ila»  Aot  in  191&,  i^hioh  was  aft«r  the  contract 
W&6  «xoout<adi  la  th*  Instant  case,  Cinoe  %h»  plftintlff  pur» 
ohaaed.  a  ueTinite  artialci  una  tarn  awam  was  furniuhed  to  hia, 
ther*'  wad  no  iiaplidd  warranty  ttaat  it  would  answar  the  par* 
tioular  purpoue  intended  Vy  the  buyer,  and  he  was  therefore 
not  entitled  to  recover* 

The  jud^ent  o£  the  Hxuuoipal   Court  of  Clii 
is  reYereed. 


^•*««A^  9xu3^'i'ii:i»>l  f»aJ   llitw   ijriiv9\i90   ion  «ttw  w/sX  lo  •iui 
•lOlftin.ti   atjv  »ri   i«A   ,t»"'£mf  oxl*   <t/  i>«;;n<^iaJ:  ortoqitfq  iiuXuoii 
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JCRl'.  K.   THAaaJSt,   Blieriff  •   for  u»« 
of  U,  L.   (IreenwalU, 

/ 


C.   5.   SIUTTXBR  and  VC^SFR  K.  jtlWIS^, 


APPEAL  FRCa 

COCK  CCtnTTY. 


\Ap#0llmit8«, 


HI*,   JUGTICT^  0»:?O!mGR  doliTerea  th«  opinion  of  the 
oour t • 

Tills  le  m  mit  on  a  replorin  ^nd  brought  lay 
John  B»  Tra«ger,  Sheriff,   for  uoo  of  K,   L.  OreonwalU, 
against  0,  B*   Chaffaer  and  Jo6«ph  U.  LoToe*     There  wan  e. 
jud^saent  at^&iaet   iho  dofand&nts  for  $400,   to  reverae  vhioh 
the/  yrosecute  t>Uft  appeal. 

X}of«ndHnt6  oontend  that,   the   aatt&<»  wi^^e  improperly 
placed  on  th'^  short  oauee  oaXcindar,  for  th^  roaecn  tiuxt  the 
statute  requires  an  afflUftvlt  to  "be  filed,  whicli  was  not 
doa^a  but  aierely  a  oertificjate  by  oounael  for  plaintiff 
that  in  hi  a  opinion  the  trial  vould  tio%  ooaoune  £aore  than 
one  hour's   tiae. 

The  reoord  disoloses   that  on  the  Slat  day  of 
October,  1916,  plaintiff  served  notice  on  the  defendants 
that  on  the  following  day  he  would  ask  that   the   cause 
be  placed  upon  the  8:iort  cause  calendar  for  trial,  anu  in 
support  of  the  taoticn  counsel  for  plaintifr  certified 
under  oath  that  he  Torily  believed  that  thn  trial  would 
not  occupy  aore  tlion  one  hour's  tiae.      On  the  12th  of 
I>eaeraber    'ollowizi^,    the   case  was  on  Uie  trial   call  for 


filmiest  -  a>c 


,bXxj*nd>7,0   ..I  .;'.  lo 


A)i'-  j»«.*ai   ■ 

V 

IlOSji,  . 

f 

,;k.  nr   iiurHli 

> 

.i«ir 

.Y7-'-.        .  V;!                     ( 

?, 

^ 

.     .'■ 

(  .'Tv't  ,?4  R'i;--;n^  «i«jH  jtfvtrriiAKa  .st  ,o 


tl3Bt  <t&y*      7hereupon  def«ndants  £aove<l  tc   strilse  the  o&u»« 
from  th«  short  oaua«  ottlencUur,  on  the  t^rouaU  that  th« 
atatut*  pri  vides  that  before  a  ofmse  «liall  be  plaoed  uipon 
the  fihort   OAURe  aalanU&r»  an  affidbvit  mat  b«  filed  tMA 
that  no  suoh  affidavit  had  hoon  filed.     7htt  jaotion  was 
dsnitfdt  and  on  the  following  d£^   the?   cauce  waa  aotually 
reached  for  trial.     The  def<incM&nts  nade  a  eiBiilar  motion 
then,  whloh  vaa  likeviee  overruled.     Seotlon  27  of  the 
Praotiof^^  Act  provides  tl^uat  when  any  party  to  a  suit«  his 
agent  or  attorney,  eiiall   file  an  affidavit  with  the  olerk 
Of  the  oourt  that  he  verily  heliev«e  the  trial  of  the  case 
will  not  oottupy  store  than  one  hcur^e  tii^e,  the  olerk  ahall 
plaoe  the  ease  upon  the  short  oause  oalendor.     Defondante 
eontdind  that  no  affidavit  waa  filed*  but  only  a  oertifioat*. 
There  ie  no   ooaj;)laint  that  the  oertifioate  was  not  under 
oath*     While  the  oisrtifioate  which  wae  awom  to  by  oouaeel 
for  the  plaintiff  ad^ifht  he  eubjeot  to  the  objection,  yet 
the  defend/j»te,   to  taice  advantR.ge  of  thie,   should  imve 
EKOved  to  strike  the  enure  frcui  the  short  Oi^uoe  calendar  at 
the  earliest  opportunity,  ao  euch  i«>ti©nB  ere  of  a  dilatory 
nature.     Tlie  aotion  not  havlne  been  emde  until   the   caao  was 
reached  for  trial ,   oatae  too  late.     ;^,<|ponia<i  •%»  People.  222 
111.   326;   Ilalaoa  v.   Thora>eon.  129  111.  App.  436. 

Coajplaint  in  alv.c  usade  t>mt   the  court  should  have 
stricken  the  oause  fron  the  short  oaure  c^londar,   for  the 
r<!^ason  that  it  took  two  days  tc  try  the  w>-se.     TherK  is 
no  tiling  in  the  reosyd  timt  would  warrant  uiR  in  holding  tiiat 
two  days  were  taken  up  in  the  trial*     The  r«>oord  diaoloaes 
that  A  Jury  was  ioj^xsilled  on  the  13th,  and  a  verdiot  was 
r*«tumed  on  the  followia«j  day.     For  axi^jht  that  appears 
the  trial  migiit  not  have  taken  more  than  one  hour*e  tiae. 


^.II/»«1cj»   Bit''   *at':  V    ^li   X*^  'inlwoXXol   9iiS   nr.    brn    »boif»eb 

IXaUi   iit-tif'   ?»*ii    ,«.-?i^   (I'li'Tf  ooo  /u,'4i;^    '..v.i.  \iqi,")00   Son    i  £iv 

»«j#ci1tl^^9»   A  x^fi'''  '^iw^   ,ijf»Xi*   0J8W   diVitLifl.*  out  Jjarf*   bRP^aato 

* 

Vxoinfiii  /I    »a   '»i-   r.::o. -or;  ifowa   *»r   , v.^itruj^otiqo  Sni^Xf.-XM^t  '^rii 
a-sv  •isij    ••K,*    £lSuu  v>hAfz  ftfltxf  rjnivjr*.  .?>•':  /tiijoK   ">)'/;'      .9iiil«fl; 

.:>r.t.   ,.t..    .Ill    0-x   ,ft'va./j:pii.    ,v   n^.i/<r    ;cl3C    .  aXI 

RttaoX^^JLL  ijtoo'ti   *!f(T     ^Sji^ti  r.-T*  n*   qw  ufSi^'ii  »*totr  9\al>  owt 
«i[»ioc(c:>'»  ij»fl^   ti^hBM  ten     .xiJ)  ;*r'iiir«XIol  inil  m>  b«mi»l»i 


•3» 

liut  In  any  «Y«nt  it  i«i»  witran  the  diearetion  of  th«  court 
to   oontlnu*  the  trial*   ev@n  though  laoire  than  one  hour*e   tine 

The  Judgment  of  tl}<i  Cirouit    Jourt  of    'ook  ?^unty 
is  afflm^d. 
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C«  L.   HARTfflSZJi.   doing  bueinei 
at  C.\L,   HARTWSLL  lb  CCMPAjfYJ 


\ 


Apilleo,   ) 

I  )    APPKAL  TRCai 


vs. 


GRAINS  ft  JilAOKAIIOH.   Ino. ,   dtiilins 
as  the  Virffinla  &  North  Carolina 
Wheel   Jo , ,        ,  ^' 


Appella^, 


MUHIGIPAL   GCiJI?? 
OF   IHICJaOO. 


mu    JUSTIC-:  THOUSCN  aolivered   tlie  opinion  Of 
the  court. 

ThiB   is  e   Buit  for  iittachment  trou^jht  by   the 
appellei!,  hereinafter  referred  to  as   the  plaintiff, 
a£;ain8t  the  appellant ,   hereinafter  referred   to  as   the 
defendant,    to   recover  upon  an  opea  acooiint*      The   trial 
was  held  in  thn   court  below  without  a  Jury  and  the   court 
found   the  iasuee  for  the  plaintiff  and  entered  a  judg- 
ment in  hia  favor  for  |&77»20  andi  ooetr  from  which  de» 
fendant  h&«  appealed. 


A»  far  ao   it  is  nec«?SBary   to   state   thiil» 

facta  involved  are  as  follows;     The  plaintiff,  whoee  place 

of  business  was  at   Chicago   Heists,   Illinois,   and  who  owned 

and  operated  a  lumber  mill  at  Uouaton,   Mississippi,   wrote 

to   the  dcifend&nt,   an  Ohio    corporaticn,  which  operateo  a 

factory   in  Kioiunond,   Virginia,   ^herr>   ti»ey  nsanufaotured 

^uggy  wheels,   under  date  of  Haroh  27,   1914,   rteting  that 

they  had  at   their  mill   at  itcuston  a  lar^e   carload  of 

hickory  strips,  "whioh  were  sawn  1  5/8* ,  1  1/2"  and  1  3/3" 

will 
square  »   *   »  nntt  >?^quote  you  on  this  at  I55.0C  per  **  ft. 


\ 


oeiess  -  ^ss 


J*DKV   wIA.V^'iA 


.ui'iCj  ti  vUKwrnAU  ,j.  ,0  «« 


«<)4!iiXai|i(^A 


,ocA.Zi}{'  ^:o 


♦^  r- 


^     ^^  ■  ,^,    ^.4flpsX/»qq/. 


-n-        .    -.     /^     ^  r  •  •      '1 


V.'      \^ 


,tiuot?  asit 


lii/ori    «»tf^   onfl   Vti/t  «   Juofi^lw  woX«tf  ^-tuo^j    oHtf   ni  bl^H  «fiw 
••5b  rfolj'''-  91011    i^aoo   l>tt«  OS.rVa^  loTt  TCOV^II:   «iii  «i   Jln««i 

iwTii^Ortli/nie.r   'c^i'^   ^i«riw   »f«JtnlTif.XV   .bcfOOTifolk  rrX   Yiotojil 

>««J  jnit*irr   ,*IC>X   ,rP.  r(annli  lo  nnil^   latfitf   .aXfttrfw  Y«&«rf 

lo  tnoitJiO  931UI  A  nal»t;/oK  Ja   £IIm  tXitiii   i«  ftiul  )C«lCl 
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dftliverftd  7.C.B*    cnrn  &t  our  ^hlppizi^;  station*    tenas: 
Cash  as  noon  as  rttoeiTOd  and  inspetoted.     Abcut  90^  of 
thffoe  stripe  vould  run  to  1   5/8*^   alz«  ana  th«  balttnoo  altout 
•Qually  dividi«d  Ijetween  1  1/2*  and  1  3/8*,*     Und^r  date  of 
Xaroh  31,  1914,   th«  d(  f  endant  r<?pli«d,  saknowledi^ln^  rem 
09ipt  of  plaintiffs  letter  of     arch  27th  saying,   in 
•ffeot,   that   the  freight  rate  was  sueh  ae  to  put  the 
■aterial  offered  out  of  their  reach  at  the  priee  naiaed. 
The  letter  then  proceeded,   "We  are  willing,  liowover,   to 
try  the   oar  whioii  ycu  have  at  #5C.OO  per  ^  ft.,   provided 
it  will  run  90%  1  6/8"   square.     The  reiaaining  10?S  in  1  1/8* 
and  1  3/3"  square  we  ca^n  handle  *  «  «•   Thie  prloe  is  for 
timber  run  etooK  *   *  *  subject   to  inapeotion  h«re  sit 
Hiohiaond.*     7hiu  letter  ha4  sometl:dng   to   say  with  re^rd 
to  the  desired  lengths  of  the  diff^r^nt  sixed  strips 
whioh  we  deem  iiarsaterisO.   to   the  issuep.     i'laintlff  ro» 
oeiveu  thiB  l«tter  April  2,  1914,   antl  a  few  >Xs\yu  later 
wrote  the  defendant  aoknowlsdijing  receipt  of  this  letter 
•f  liaXQix  Slst  and  saying,    *We  hav»   concluded  to   ship  you 
the  oar  of  rim  stripe  aa  per  out  letter  of  l^^asoh  27th  and 
v«  will   send  you  invoiot?  bmA  hill  of  lading  later. ^     On 
April  15th,   the  plaintiff  mailed   to   the  defendant  a  bill 
of  lading  and   imroiee  calling  for  7,947  pieoee  of  hiokory. 
The   carload  arrived  at  Hiohaiond  April  23,  1914,  and  vas 
inspected  oltaost  i&ttiediutely  by  the  defendant's  xaanager, 
Mr.  Morrison,   ana  later  by  four  other  ropresentativee  of 
the  defendant,  all  of  whom  reported  that  the  sises  were 
snaller  than  those  ordered,   whereupon  the  defendant  re- 
fused to  aooept  the  material  and  ixaisediately  notified  the 
plaintiff  to  that  effeot,  and,  after  soue   correopondonoe 
b«twe(°-n  the  parties,    *}xf>   plaintiff  broueht  thio   suit   to 


iLjJit   tmtiAlB.'    ^iii  Li.A   ©sIji    "^XS    I   07    .'!«1    bUJOmt    Bqiu^a   ^!»»df 
lo  ftirtlj   \ ^Jknl'     •••6V*  J^  ^o   "SXJC   I  now-w^snf  b»i».lviJa  xllAUpm 

do^itfoiq   »  .i1  **  ititi  00,03;^  jjn  '^\M\  }j'iz  i'oiiiv  Xiiv   ■aniS   x^i 
la't  (ti  0oirui  f:l.il   ,•  *  ^  nlbctmi  «»«  »«»  dijfvwpw   **B\t  X  isflUd 

x»Si*L  Blii}   to  JtiX'>o»'i  ftrti'ji>eX»TOR2tOJ8   *t>.i>.titro'y.nh  Mif  e^o^v 
i/n^  ft  ilia   oi    bibulotiyo   ♦v«e<  sW"    ,Ji^eliv,ls»   brtB  .taXC  lioiujM  tft 

n")     ".in/ a  I  ^xbAX  *c    lllti  bna  ooiovrtx  i<  i^c  tmnn   XXiw  aw 

XXid  «  iniii>t%9li>ii  ^[".1   o?    tRXiifev   iliJni^Xfi  ^tis   ^tiiSil  IX'tqA 

,^'iC3ioli^  lo  a»o»iq  r*9,V  lul  jj/iiiXijo  »oJ;ovaJ   iia»  ^itxlbai  'to 

«Y«v  if«sie   **fLi   i:'j.is   ttit-i^qw'i  moiitt  1«  XX#  t3fivibn9\»b  9tHt 

'^X  inMbamltto  Hdt  lIe!i>l8'I<^dv  ,b9t<ottto  snMf<t  a4nii   xaJiSjta» 

9tii   b*ili#oe  \i»i Alit^^soiil  not.  luli^tMrn.  %tU  JtfAooji  ^s  ..>9M«1 

ai    >  inn    .' 


r^coT^x  ihe  purchase  prico  of  ;|5C.OO  per  <*  ft. 

Prftctloally  trll   the    testizaony  in   this   case  v&s 
^y  depOBitlcn  and,    therefore,    the  rule  that   th«   trial 
court  wets  in  &  batter  poeition  to  w«l^  and  .ludge   the 
teetimony  of  the  wltneei^ee,   than  the   oo'irt  of  appeal 
beoauffe  of  ths  trial  Qburt*s  op^^ortunity  to  obeerre  the 
vitneases  on  the  stand,  doee  not  apply, 

"Share  are  tvo  queetione   inTolved  hnre.     First. 
'What  was  th«   oontruot  between  the   partite?    ,  rind  Beaond, 
3as  the  plaintiff  ooiapliait  «rith  th^  ttatue  of   that  oontraot? 
As  to  the  fiz^t  proposition,  plaintiff's  letter  of  i<uuroh 
27th  vas  an  offer  to   sell  &  lot  of  then  existing  hickory 
strips  amounting  to   "a  large  ear  load^  tina  which,   the 
offer  specifies,  had  been  "sawn  1   S/a" ,  1  l/2*»  an«i  1  3/8" 
square"  antl  of  ^i^hioh,   the  offer  f\irther  static,  about 
90^  "would  run  to  1  5/8**   sisa  and  the  balance  about  equally 
divided  between  1  l/2»   and  i  5/8«.»     By   this  letter  ths 
plaintiff  offers   this  f<iaterial  at  $&&.C0  per  ik  ft.    i<\O.B. 
Houston*      The  defenUant  dors  not  accept  the  plaintiff's 
offer  but  instead  he  eojaes  back  with  a  count*>r  offer,  which 
io   to  buy  *thfi  car  which  you  }iave  at  liSO.OO  per  *4  ft.   pro- 
vided it  will  run  90J(f  I  b/S"  square.*   and  defendant  IMrther 
specifies   in  lil%  offer   thst   it  ie    to   be   <*8ubjeet  to   inspeo- 
tion  here  at  lueluzioad.'' 

The  plaintiff  deen  not,    in  so  laany  words,   accept 
defendant's   oounter-proooeition  but  on  April  Sth  writes 
defendant  in  response  to   the   counter-propooition,    aayinn;, 
"tfa  have   oond'ided   to   ehip  you  the   car  of  ria  strips  as   per 
our  letter  of  Har-sJr  27th*.     By   thie  letter  of  April   Bth 
plaintiff  either  accepted  defendant's  oounter-proposition 
or  laade  an  entirely  new  offer.      If  it  it*   construed  to  be 


''-.ii   itj^Ui,  Sno  .iiii^w      T   ttv^ijAiioq  zaJ tia>i  a  til  aaxr  J-X|UOO 

,hnt«^*»*  birr.   ,''T9->lJ''.ov    'Vl^   rt?*»wj»rt'  J £>«■';:. ifrjuiv    nij-  auw   ifWiW'' 
■C-r^j/oL';   y^ii'^xx?)  rciii,*    to  d^o I    *»   .j'/s?*   '.o    ■i.<>'"'yJo  vin  maw  idjfVSl 

2  •  T^  c^;i : /< Xc^   *.:^   ^qtoj.'    ton  a  •  00  in-;.-fx«toi)  oflT      .HO-^ewoE 

.{r.  Lr.r  ,T*T'r-:  t-^tnim   «  rt"J"iW  >'r  .?f'   a^?no»   vrf  l»««J«rfi    J^i/d  tnl'tu 

"Off   ,?'i  -it-  -.  ^q   >.^."'<C''.   ';».  wv...     .  ii^  jioiAff  -Zfttt   f'tii*   ^ijfi  oi  uJt 

-7?  i.'-TiT:    »noi.'a  V  '  :>    '>r^i»    •  .v>'isijy(^f.    ^3\,c:    X  ii»,3e  itui   Xiiw    ;i  ii»i>Xr 

toq   &A  tfiiiSa  Kl-f   To  t>to  Mf'.J   >jr.^  :iXr!jtt   o^  ^0j!ij; Xk^ aac<   0V41I  AV* 


-4. 

tt«e  latter,    there  udTer  wae  a   sontraot  betw««jn  the  partiea. 
This  letter  of   th«  plaintiff's  mxxnt  be   conatraed   to   be   the 
fonaer,  neuaely,  «i   iicoeptano**  of  d9f«7uln.nt*8   oount^r-propoai- 
tion*      He  followed   this  letter  up  by  shipping   th«»  Btripa 
and  bill  lag  th«a  to   the  <ief«nd«nt  at   the  price  na&ieci   in  the 
eounter  offer  jdadbeisx^hxxixiJtsrxlutsixKaijdc  and  not  at  the  price 
he  had  naned  in  hin  original  propcaiticn.     Hie   course  of  oon* 
duot   ahova   ccnolunively   that  he  acoepted   the   tf^rius  of   the 
counter  propoaition  th«   defendant  had  laade*      Thf^refore.   it 
Stte&a  clear  that  defendant's  letter  of  Uaroh  Slat  and  plain* 
tiff'o  lotter  of  April  ath  Etake  up  the  oontraot  between  the 
parties.     Wnder  th<'   t<^rniB  of  th<!   oontraot.   the  dofemiant 
undertook  to  bujr  a  carload  of  hickory  atrlpa  then  in  exiat- 
•nee  at  a  prio«3  atipulatedi   provided  the  laaterial  in  question* 
upon  inspection  after  it  h&d  reaohed  Hiohstond,   proved   to  be 
of  the  specified  quality  and  provided  on  euoh  inspection 
■it  will    run  9C^  1   ft/S"   square.  •• 

It  ia   contended  by  th«  plaintiff  that   the   oon- 
tract  WHR  not   for  a  carload  of  hickory   strips  which  would 
prove  to  be  1  5/8"   sq^iare  wh^n  Inapccted  at  Hlohaond  but 
whicli  had  been  ^yrpj  1  5/3"   3quar«  and  that  the  terms  of  the 
oontraot  had  be?sn  fulfilled  by  the  plaintiff  provided  it 
could  be   shown  that   the  stripe  had  been  cut  1   5/8**    square, 
although  the  shrinkage  may  have  brought   the  pieces   under 
that   sise  at   the   tiiae  of  inspection.      This   contention  ic  baaed 
upon  tht»  supposition  that   plaintiff's  letter  oi   Haroh  S7th, 
together  with  defendant's  reply,  saaJce  up  thi>?   oontraot  wiiieh 
we  do  not   considAr   to   bm  the   case.      In  reply  to   plaintiff 'a 
letter  of  /larch  27th,  defendant  taakes  an  entirely  new  pro* 
position,   changing  the  price  and  specif ia^lly  iaaking  thia 


•ili^  ni   b"ri«R  ^fti^q  •ff^   ^jj  iiZ6-bn9l^b  «?fj   o*  .•^.ffrfj  giti /lief  baa 

•Clio,   iwiJ   /«   v*o*»   brrt>  3titSBXxit:!WtxXRX3:xxxxiJtxxxxxscx  ics'V'to  -Sft^trtuoa 

-ccr    "^o  mii^'oe   air      ,fsi>iJHa>-\>*is   X>«ti:r.<i.'ii>  ^Jt.;'  ni  J3«.'a!Ut  ijarf  orf 

".a-raup-?   ^'rV   X  ^^^  nw^   i^i-t'^  -^A" 
blvov  iiDtiiw  HCfl'i:  .<    v~oy..''j:rf  'tO  i)?^uX'xr.c    «  lol   ^o.t  a^w  .^Mi 

■  -    n:^  oi  tioiftrtttioo   flini      ,rzoiis«jfjaiiX  "io  »fvJLi  «.'ii  *»  •»ii3  i^«rit 
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off  Br  to   '.uy   fc'.^'^Ject  to   lr.7r:<?ctloB  st  Hlohaond  atid  ccadl- 
tifrned  uper;  tUe  fs-ct  t.h«.t   tJie  pi«oea?   "-will   rua  90;^  1  5/8* 
*<itt&r'e,*     Ir  <^oc<»pting  thm  c.^tfinde.nt^  e  oount«r*propc8itloD, 
the  plaintiff  olosee  &  contract  lay  whlah  the  defendant  under» 
taJc«s  to  pxurchast,  and  the  plaintiff  undertakes   to   oell ,  a 
carload  of  hickory  otripB,   not   that  hBVw  b»en  sawn  1   5/8" 
square,   but   that  will   run  90%  I   5/8*   square  on   inopection 
at  Richtoond. 

Thatbeing  the   contract,   did   the  naterial   coaply 
with  itn  temc?     A  number  of  vitn««0e«  testified  for  tlie 
defendant  as   to  rrhnt   the   inepootioB  shewed  vhen  the   oar 
arrived  at  .HiohRiond.     The  only  witnese  for  the  defendant 
who  examined  oil    the  strips  was  the  witness,   K,   T.  Hcbinscn, 
an  in&peotor  of   the  National   Hard  lifood  Luiaber  Asttooiation 
who  was  roqueeted  liy  the  plaintiff  in  thie    case   to    inspect 
this  carload  of  stripe  soiae  motithB  after  it  had  been  rejected 
by  the  dofendfint.      ii«  was,   as   far  as   the   record  discloses, 
an  entirely  di8ioit2r*»9t«d  witness.     The  plaintiff    contends 
tlxet   the  tsstiraony  of   thie   witneaa   cannot  be  relied  upon 
besaudse   it  ic  not   shOTm  that   the   strips  werp   in  the   nane 
condition  ir   thfl  fall   of  1914,  when  he   inspected  thea,   as 
th«y  xfsrc  wben   they   arrived   in  Richnond  in  April   of    that 
yeer,      Tiio    teBtiacony  die  closes   that   the  quantity  of  strips 
as   inei>eoted  by  this  Witness  was  practically  the   saae  as 
that  which  the  plaintiff  inToiced,    the  latter  being  7947 
and   the  P.oblnscn   count  ehowing  7927  pieces.      Plaintiff 
further  contends  that   thi»   testimony  is  not  reliable  because 
the   strips  bnd  ben   in  Hichraond   throughout  the  hot   sunaaer 
and  had  doubtlear  shrtuik  during  that   tine.      As   to   this    ccn» 
tention,   the  t<»ati«»ony  of  Robinson  is  to   the  effect  that 
when  he  saeasured   these  stripe   they  were  etill   only  half 
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•6\e   X  J2H228.  rt"»&   wviul   gMui.^   toK   ,aiiitj«  -Vi^oalei^ii"  lo  iw^oXtno 


ttic^uitde*^   .1    .L   ,9a«^7i^  oa;5   hov  sciiie  art*    XXrs  i>»Rtej«xB  arfw 

cw3Ma  osit   iri:   0^9*  js^jii^w   -^dis   .1 'm\J  vnroj'*.    tan    li   .U   »«s;it»o«c' 

i»ti;   "^o  Xi'-o/.  Hi  bnor.!*x>l:i  n.'.    b«riiTit  y.iiAi   nuifw  i»»t»w  if*'*^ 
aqiiia   t>>  r5iro»«0   5n,t   ^K/f*    af>«JoXr'»i.S  X-^*'*'J^^«»^    ^^'^'^      ."litsftAi 

T^9V   y:i*c'   -int?«X  '^rtj    ,  b^BtOTirti'  l').i;rnx«Xq  «i4.t  iknl'va  t»fii 
YtlJnitil\      ,ef%o»iq  V39T   awinrofla   ^w/crs   rr;)»n^cfr.r\  •.it   twft 


dried  anu  that  it  wruid  talco  a  ye&x  for   atripf)  like  thOB« 
to  dry  out  completely.   He  st&tes,  further,  that  froia  hit 
•xaaination  of  these  stripe,  they  had  b«<sn  in  th^  oar  vith 
the  door  closed  the  entire  length  of  tliije.   ^?hen  he  inspected 
thffia  they  wer*?  not  in  the  a&r   in  ^ich  they  had  arrived  in 
Kichsiond,  having  "been  shifted  frora  one  oar  to  another  by 
the  railroad  company.   Hobinson  testified  that  th«  strips 
had  not  dried  out  as  uuch  as  they  would  have  if  they  had 
been  properly  piled  in  th'»  air.   It  ic  further  in  evidence 
that  thc»e  strips  had  been  out  a  considerable  length  of 
time  before  shipment,  J^laintiff's  latter  of  lAarch  27th 
says.  "They  have  been  on  hana  for  some  tiae  ana  ti»e  timber 
vould  be  dried  out  to  eosae  extent,**  Froa  this  eviU(>nce 
we  believe  the  stripe  wiVc   shown  to  liave  been  in  substanti- 
ally the  same  ocntition  when  Hobinson  measured  ther,.  that 
they  were  in  when  they  arrived  in  Kiohmond,   His  t«!8tix;iony 
is  that  only  about  2b^  measured  1  5/8"  square. 

This  tostiaiony  corroborated  that  of  a  nuaber  of 
other  witneesps  who  had  inspected  this  car  very  shortly 
after  its  arrival  at  Hiohmend  but  who  had  mr;aeured  or  in* 
spectt'd  only  a  linited  mimb<^r  of  pieces  of  the  Mckory, 
whereas  Hobinson  had  inspected  ana  measured  every  piece 
In  the  oar.   The  only  testimony  to  the  aontrary  was  that 
given  by  the  plaintiff's  superintendent  at  Houston  to 
the  effect  that  »11  the  strips  had  been  out  1/16"  to  1/3" 
full. 

This  aracunted  to  a  substantial  failure  of  the 
fulfillment  by  the  plaintiff  of  the  terms  of  the  contract 
which  were  set  forth  by  ths  defendant  in  its  letter  of 
March  31st,  ^rnci,  although  the  material  had  been  delivered 
to  ths  cl«rfendant  at  the  tim«  cuid  point  of  shipment,  that 


#80.".*    «ii :   n\iitn   -.ot   1B9^  A  t*:>j\J    bl/.- ^w   3i   ^Arid    ..unji  bf,'>Atb 

nl   b»Tl-:'i«  L.jr;  x^jicT  ri'>if*.v   fii   "Xf?    '-iii    ni   ion     't->w  x^rii  ai»iU 

■  ^i-i^B    ^tt.*    *«t{i    j'tUiS^^i    noriftitfoii       ,xffflqwor<    i'ixO'iIi.Tl    erfj 
tkMii  \%x<'    li    nvfiff   IvUjow  v**i'-J    "*  uou/t  «ji  ii/o   brjlai*   ion   bMi 

i'>tJ«il;r  9/U   bna  9Cils  «cob  to":    -jrAtl  no  n^atf  *>ymY  xindlT"    ,r;^s8 

•^i   10  b^tua^^r  Lfff  oriw  .■»^'tf  J^jronriolH  *0  XarXrr.'  n.ti  iftJ-la 

.XXi/1 
^elj    '-.J  »-xirXx£l   /AXitt*jTcfi/a  «  oi  laniTHior'.   tiirill 


delirery,   under  the  terns  of  the  oontraet,  ymu  nubjttot 
te   in»p?*otioti  at  dastination,   sna,   unctcr  th«   terras  of  th« 
oontraet,   the   def«ndant  wae  entitled  to   r*»fuBe  to   pay  the 
contract  price.      It  wa»  therefore  «rror  on  Uie  part  of 
the   court  below  to  refuse  to  hold  the  proposition  tendered 
\»y  the  defendant  to   the  effect  that  und*?r  the  tenaa  of 
the  oontrAct  between  the  plaintiff  and   the  defendant  the 
plaintiff  was  bound  to  furnish  the  defendant  &  carload 
of  hickory  etrips  eubstautially  90;Xl  of  t>hich,  when  inspected 
at  iiiohn>ond«   Viriiinia,  vould  measure  1  5/3**   squiare  before 
defendant  wne  obliged  to  pay  Uie   contract  price. 

^e  do  no%  J.«ea  it  n^ocsaary   to  ge  into  the 

•  ther  errors  sajsigminK     Xhir  -jauae  ir>   raT^nsed, 
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HiU   JUETlCt  THCaftac*  doiivered  the  opinion  of  the 


Qoujrt* 


ThlB  was  An  afaolK^ent  euit   brought  in  the  lauoioi* 
pal   Court  }gy  Bdward  dans,  ai>p0l'ieR,   hrreinafter  referred   to 
as   the  plaintiff,   agAinet  the  Linooin  Star»,  a  corporation* 
appftllant.  hereinafter  r«ferr«d   to  ae  «^fi*ndHnt,   tfiiereby 
aaid  plaintiff  Bomjht    tc   rooover,   under  an  sllaged  oontraot 
with  defendant,   for  his   servioaa  rendered  as  a  liaaeball  player 
plaintiff  olaiminj;  thst  thi^'r^^  was  due  him  for  seryioee  render- 
ed the  f»um  of  ^53,53.      Th*"   osbo  'vaa   tried  below  without  a 
Jary  and  th*  court  entered  a  finding  for  the  plaintiff  and 
a  judgment  for  the  full   amount  with  coots.      The  rippeal   is 
from,  that  Judgment. 

The  etatABent  of   olaira  filed   by  plaintiff  allegee 
a  written  contract  botweon  the  parties,      c^   the   trifil  of  the 
oase,    the  plaintiff  wae  a  witneee  and  produced  ^hat  he   teotl* 
fied  to  be  a  correot  eopy  of   the  contract  in  question,     When 
this  was  offered  in  eyid'-nce,  defendnnt  objected  on  th^  grounil 
thai   it  wae   eecondary  eridence  and   thAt   the  original   had  not 
been  aeorunted  for.      In  tho  argxsuent  which  ensued,  as  shown 
by   the  record,    it  appeared   that,   on   the  Saturday  bofort^   this 
oase  oaae  to   trial,   the  parties  had  been  in  court  on  a  wafik 


(  ,3i^K0  WUWI51 


,4«'-fi«*:iQ'V 


.'•V 


CDO 


(        fflortitivl  lo    Ijs^q'qA  rr)   Sj»  f9 

A.I  eo2      \. /'       .  -■■ 


:'»">rto'x   8ttolvr«n  -xol  Mirf  ©jjb   bhw^   -inrtj    .t*;:^    attlmiaXr)   'tlliaiALCt 

h.^a  >^l^filn£q  -^rli   tol  pcibfiil  a  bftt-^^r.^  trvw  ftdf   butt,  'zxul 
al   Ixi«tiqn   Jt''-'^      .3? woo   '"J-i»r  im:^:"*^    !" luJ  ■o.'fl  "s.*!   .tira<»»Xvfc*</t   ^ 

»".-■    lo   JL  itJ   ->ii;   IT  i      .(iil.tiiic'.  «if^  noowjnt/  4tjai.tttov  ciitJ^stw  a 

-"ffV      .noi^nsiw^  ci   iraiinos   'set?   "io  xqoo   *&»^"it»a   «  «c/   oJ  i>»)tl 
-^S  '♦^^   no  o»^o*t<fo  int^unr.lttii  ,oi>a'tijtT»  n*'.  to^-sftllo  sinr  fiiAi 
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by  th«  plaintiff  for  «n  order  directing  the  defendant  to 

produce  the  original  oontrciot  at  the  trial*  and  counsel 

for  defendant,  referring  to  the  notice  served  on  hia  in 

connection  with  that  motion  said,  "That  was  a  notice  to 

aak  the  court  to  oosipel  ue  to  produce  aorae thing  which  wo 

have  not  got  anu  we  deny  that  it  erer   exioted.*  A  etate- 

nent  in  open  court  by  a  party  to  the  case  or  hi^  couneel 

to  the  effect  that  the  original  of  any  document  in  quee* 

tion  is  not  in  his  possession  and  further  denying  the  exiot* 

ence  of  uuoh  a  document  ie  n   sxiffioient  accounting  for  the 

original  of  th?  alleged  docui^ent  to  permit  the  introduction 

of  secondary  evidenc*?  upon  it  in  th^  shape  of  an  nlleged 

copy.  ?cglor  P?;.p<?r  Co .  v.  Bert  Jon^-e.  183  III,  App.  31 C. 

It  wae  not  error  to  overrule  the  objection  that  was  laado 

to  the  introduction  ift  eyldcnc  '  of  the  pap^r  alleged  to  be 

a  oopy  of  the  contract  involved  in  tho  case.   When  thle 

alleged  copy  was  produced  and  adnitte^i  in  evidence,  it  was 

not  R  copy  purporting  to  have  be^n  signed  by  the  defendant 

or  anybody  in  its  behalf.   The  plaintiff  testified  that 

this  copy  introduced  in  evidence  had  been  ^iven  to  hla 

by  Ur,   Lloyd  and  that  'ir.  Lloyd  was  eiiaployed  by  the  d«?fend» 

ant  corporation  as  laanagor  cf  the  team.  Plaintiff  further 

testified  that  he  performed  services  for  the  d»?fendfint 

the 
uader /contract  from  the  first  of  H'ly   to  the  last  of  ^^ept* 

oabor  and  he  was  proceeding  to  t'^otify  on  the  natter  of 
the  services  rendered,  as  sot  forth  in  the  etatenitent  of 
claim,  when  c<  unsel  for  defendant  objected  to  any  farther 
testimony  in  the  absence  of  the  written  contract,  alleging 
that  it  vas  inoumbont  upon  the  plaintiff  to  prove  the  writ- 
ton  contrr«ot  and  contending  that  they  could  not  allege  on  a 
written  contract  in  o.   stateiiient  of  claim  and  prove  up  an 


'^jmJa  A     ".iittJaix*  i*v:»   .M    J;u^J    ^T»i',   ?w   hrtr.  j^ojj  J^>»n  »ViW( 

ffoi^OLfbo'xlnl  r.tii   3 tmr^n  oi  jnorjLfi>ai>  iioa»Ilfl  ^>iiJ   to  lii/"tigSlo 

»ti   OJ    b^jiXlo  ':->Qrq   »rf.t    :o   "t  ftu  Its  ft!  ftui.:rowi>oa;fnl   »rii   0* 
mXfiS  ii<i»f'^.      ,©9:.a  wrl?   til  JjovXovrtX   tfosiJ'aoe   ofCt   lo  >(quo   « 

aXti  «    a»vi;:j  ti-jwrf  imii  !>vn»titv»i  ni   iifloi/iioitiiti  x<ioo   tilftt 

T»/t^Xi/l  1ii^nloX*»      ,BLr-^S   orf^   'in  'if>;jan;aia  an  noija-so'j'xoct   *f£» 

orli 
"iq^-.  I0  titoi  ■■>tf:.   c^  Xf*'  '■''*  *atll  9tlf  moil  ittfitSac&\2'»btw 

lo   ♦RostfJinJs   a/ft  nl  /{Jtol   ilia  «j<   ^b^t^htt^t  «»i»oiVT:»9  «»d* 

rt*rfjt.  1  tro»  0*   btt^off^rfo  ^nnhnaleft  tot  Ir»iin«f'^ii  K»ftw  «ciAJto 

liai;)<iXX«   .toUTlR'w   n^itiTcr  'tK^  lo  ^omi«cfA  #Hi  fti  ttt'Mnl^^^i 

•^itv  •«*  ffTOxa   of  ^tlfcitilq  *tr^   noqi/  ttmdmiJtint  ©/i*/  #i   taiW 


oral  aKrffttmont.     The  objection  was  overruled.      Oounaol  for 
d'?f«ndr\nt   then  8t«t*»d   if  timt  wae   the   cane   "W**  won't  vaate 
ally  further  time  exoept  to  pray  a  bill   of  exoeptione.     Ve 
etand  on  the  propoaition  that  they  bAve  not  produoed  the 
written  oontraot  signed   by  both  parties  as  alleged   in   tiieir 
declaration*'     Ther«upon  the   court  found  for  the   plaintiff 
and   «»ntffred  a  Judgment  for   the  full   oEiount   olaiaed. 

While   thia  wae  a  rather  looae  way  of  tertuinating 
the  trial,   we   cannot   say  it  wee   re-vereible  error   to   do   uo. 
The  Qo.irt  wae   clt^arly  oorreot   in  overrviling  the  objection* 
This  was  a  oaee  of  the  fourth  olasc  where  fomal  pleadinge 
w«re  not  eaeential.      In  euch  annfts,   of  course,   the  state* 
aent  of   claia  filed  aust  aet  forth  a  cause  of  action. 
Knberg  x,    ;it,y  of    .UiiofeKO.   271    111.   ACA ,  411;    Glllmm  v* 
Chie&KO   Raliwaye    .q..   268   111.   305.      The   etatenent  of 
oluim  inrolred  her?  does  aet  forth  a  cause  of  action*     ab 
to   thia   claast  of   caBea  the  rule  governing  the  question  of 
a  variance  la   thn  earae  ae  that  which  controls   in  actions 
before  juatioea  of   the  peace*     E^Kerton^  ▼.*,  i?.  H.   I.  &  1*.   go. . 
24 c  111.   311.      In  nuita  before  Juetioea  of   the  peaae  the 
action  la  what   the  proof  makee  it.      Ijoherty  ▼.    -S chipper  ^ 
Hook.   1S7   111.  App.   413 ♦   422,      In  the  Kdi^erton  Cfnee  euprfi , 
the  atateiaent  of   claim  aet  forth  a  good   cauae  of  action 
in  contract*     The  suit  waa  against  three  dcfendanta  and, 
after  the  hearing  of  the  evidence,    the  auit  waa  dlasiiaBed 
aa   to   two  of  the  defendanta*      It  wae   conceded  thnt   if  the 
aotion  w«>re  an  action  on  contract,   on   th«  facta  aa   proved, 
the  judgment  wo  ild  have   to   be  against  all    the  defendanta  or 
none  and   that,   in  order   to  }mvf^  thf  jud^nent  stand  aa  against 


A^amr   ^'cow  •'-'""   »»jiO   ni(J    a  ^w   i 'jiilf   'li  -bnisii  /t*»iii    J::.\iJn«'i:«>b 

•»t      .'»ao«iQf»o<o   to    riirf  H   \:/^xo   01   J<j*«ox»  «»wl^  t«irti"i:«l  ^» 

vi^    o*Oi;5rsq    *on  -^vivf  x^ril   j;ul;t   aoi^lttovo-u;  ftf^^  no  JbnAtt 

•  otc:!^!?   v*n;."-aifl  IXkI  ©/(^   -iol  ^i?i?;.'4\i>wt  «  )>ui«in»  ban 
affliacxxn»i  to  >:.'nr  #aooX  tMita'i  a  ««w  uitU    »iiiiW 

aaall»A4iq   Iitrariol  ^-toriw  :ta«Xo  rl^tuol  ^di   1o  »«««)  ia  saw  oA/il 
.rsN^l.^s^A  lo  »«i/*»   i\  iit  lol   ivQ   ifi'jtst  h^IiJ  etislo    to  )a»ta 

^  2£fiiii-.  :^^*  .^'^  •^-^'   -'^s  . <>;>•*? ij^.lg.  :^^  ^  .;a^'»^gis 

«A      .tiotiott   to  antiuL   IS  dffzoi   *nft   ufiOL   »   -  ri   bevXavni  isl»XJ» 

.Ov    .'i  A   .1    .A   fZ    *r  fT^Ji»,Y^''     .sciiftq  'Jil^   Jo  ««;jU'»;/t  '^''.oTtod 

«£ISiil  !»,QAO   «■'■? Twat i    mK?   hx      ,G<;^   »RXA   .cql   ,XXI   VSX    i^£2i££ 

ftiij  "ti  ^<v{>  bib«on:>o   Mrt*    ^I      .«ifrivJt>af>toI)  ari^   to  ow*  oi   a^ 

.bvYotcf   »a  q^oaI   '♦rf*   ifo   ,io«iJnoo   fro  noitoa  rtn  ircww  ncX^OA 

ia  fticfsMi^tali  a<l^   XXa  ianxaQA  !»</   o^T  fyvMi  bJi.ow  iTnoni^bixt  (*rf' 


the  one  d«f«ndnnt  r«»alning  in  the  aas«,  the  notion  nust 
T»e  held  to  be  one  in  tjorj,.   Th«s  court  held  that,  inasmuch 
as  the  action  was  cne  of  the  fourth  olas: ,  xmUor  the  Munici* 
pal  Court  Act  vhere  no  written  pleadings  are  required,  the 
Judgsaent  could  be  sustained  aa  a  Judgment  ii^  tort  against 
the  defendant  who  rejaiained  in  the  3aoe<   .sliile  tlie  obJeo» 
tion  a&de  by  the  defendant  here  ^o  an  alleged  variance  be* 
twsen  the  etatwasnt  of  claim  and  the  proof  might  Itave  been 
good,  under  ooBsm  n  law  pleadings,  it  it)  not  a  point  thnt 
can  be  raised  in  a  fourth  alasn  case  in  the  > unioipal  Gourt 
tfhere  written  pleadings  are  not  required.   Tho  stntement 
of  claim  In  thin  o^ase  sets  forth  a  ^ood  cause  of  actions 
the  p^roof  which  wae  eubaittetl  on  the  trial  of  the  case 
made  out  a  gocd  cause  of  action,  and  although  the  etnte* 
sent  declared  on  a  written  contract  and  the  proof  die- 
oloBed  an  oral  oonti^ot  or  one  that  Eiii;ht  be  considered 
partly  oral  and  partly  written,  nevertheless  the  plaintiff 
aay  recover. 

In  view  of  the  action  of  counsel  for  defendant 
en  Uie  trial  as  set  forth  above,  thie  is  practically  the 
only  question  involved  here. 

Defendant  does  raise  the  furt>iRr  point  that 
there  is  no  evid«^'noe  to  sustain  either  ground  for  attuclii* 
ment  as  alleged  by  plaintiff  in  his  affidavit  for  attHOh- 
ment,  and  therefore,  outside  of  the  question  of  the  pierits 
of  the  Gace,  the  attaohient  should  not  have  been  i^uBtained. 
As  to  tViis,  it  need  only  be  pointed  out  that  the  affidavit 
for  attaohiiient  alleged  two  statutory  groands,  only  one  of 
idiioh  was  denied  by  the  defendant  in  its  traverse.   The 


tlaummmai   .iJiriJ   bXcrf  J-jtoo   ttit     ,,^to,»  .fti  »«"  p<'  o*  blad  <9cf 

-•cf  *cin*UTCj:%'   i»*^ilje   its    W    ot^xi  Ji^a-on-slwu  ^lU  x<f  *lj«ca  ftoi.» 

tni^t  '>T«1   J.Tjia  looTc   ')i.>   bttt^  erirtXo   "io  i\^»t.ioc}-fl*a  oii*  fi99w.t 

tniL?   iaioq  ^   J  ok   -'t   ^i   .ar^iniJ^esIq  waJ.   u   xr^ao   t?>ij£iu    ,i>00Si 

/nuror    tjwjielfti;'    «»/J  nJt  »r..-:3    :a«ir   r(^+ii  ol   o  ni   bwalsT:   !f»(J   n,RO 

jnt'tlPfl  >o  ^8i;«r>   t>'"(;>tj   p  ri\?TO*t   Sj»a   oaat;    «Xrfi   n.l  x.r.tj»Io  to 
-rfo*»i?f.  to'i   ocuot^  ftist"-   ttiitiofjsi    r)3   <>r>n  'biY'.^   on  si   sto/ii 


other  ground  alleged  wap    thereby  adaittoU  which  iu   suffi* 
aient  to   oui^tain  th«  judgiaent  for  attaahaent.     Hopkins  r,, 
Medley.   97  111,  402;   OiEiaons  v.    Jignking.   7G  ill.   479; 
Lettick  y.    HcunoaU.   63  ill.   335;      v?illig^.ie  jr..  :3cyaBn.   33  111, 
App.   477;    Ijou^aaa  y^.  '.iiuiwn,^   36   111.   App,    938;    HJ^^'gruirdBOx^ 
Yi^   gilbert.   135   111.   App.    363. 

Tfc;«r<&  lj«iine  nc   «rrcr  ir?  t\3ttr record,   tiie  jud^gment 
of  th«  5'uii-ial|*«a    nourt  it>  RffirmctU 


.r;K    .q.,A    .:il   cif.i    i^J2!iSlL^ 
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GHSSTKK  A.    HAHJilS  aiid 
JOHTI  M.    DlLTJiVOU.   doing 
'businf^BB  und"r  thr  nam* 
Hnd   Btyie  of  HARRIS  & 
DILLAVCU, 


AppttlI«»B, 


T», 


D,   S.  WX}J<I&^  doing  businesB 
under   th«  nai^iB  tuici  otyle  of 
D,    S.    tflLLie   ^CAI.   CC. , 


Appelliiint 


imAL   FROM 

MUSIOIPAL  COURT 

OT  CHICAGO. 


2  09  I.A.  401 

m\,   JUSTICf  TiiOmm  AelimrmiX  ttie  opinion  of  tho 


OOtiTt. 


Tble  iB  an  ap  eal  by  B.  S,  Villle,  doinc  buaineea 
under  the  nnmo  anu  style  o^  D*  S,  Willis  {3oal  Co.,  appellant, 
her^lnni'ter  referred  to  ae  the  defend^int,  from  &  judgment 
for  $304 ,35  r^oovorod  in  the  ifunidipal  ^ourt  of  tho  :ity 
of  Chicago  by  Chenter  A,  Harris  and  John  A,  Dillavcu,  doing 
buoineas  under  the  nasie  and  style  of  Harris  &  Dillavou, 
appellee*,  hereinai'ter  referred  to  as  the  plaintiff  a. 

The  d«fenu&nt  filed  an  aaended  affidavit  of 
merits  tmu   an  aaanded  atatement  or  set-off  on  !iept.  14, 
1916,  and,  on  saotion  of  tho  pl&intifta,  the  oourt  entered 
an  order  striking  both  ihe   ascended  affidavit  of  uerita 
and  the  a^aended  statement  of  aet*off  from  the  files.   It 
is  first  oontenued  that  the  court  erred  in  atrioking  the 
asiended  affidavit  of  merits  from  the  fxles. 

To  properly  present  th^*  oorrectn'^ae  of  t)iiB 
ruling  of  the  Municipal  Court  for  review,  th''  defendant 


sas€s  -  ^»>se 


{  -if  CliiiW'  to  f»X\L^a   JWS« 

.inVAiWIil 


.oca:  in  ro 


(          'to  9l\ta  Jm  tu\aa  urii    lohau 


T" 


; .    .   P  n  ^ 


I  vj'  ::^ 


•  J-Xi/OO 


«^nAXif»ciC«   ,.<jr    Xi'o'    oiXXi^    ,'■.'   »'l  "^o  «»X"*j*8    in.'  f^ffum  wf^   i^'-btti/ 

yxXoi}   ,uoY«IXiu    ,/.  flilj^    bau  aiti.iK   .A  it>*i;axir;   \d  o^i^oXsiO  iQ 
.all  t^nXsjX<:;    -jdi    sr.   o:^   t.'^ti'^lat  •twilwftinieil   ,«o»XXoqq.4i 

ftJii^u  1o  3 Irm^ ilia  i*©!j«o*<i<  oxij   ajtid  gaX>(i'U«  'ioiiio  na 

^I      .«nXit   ^<r:j  ttjt'\  '21o*^«Jt   lo  ^nr).4^:rij)J«  bewnorui  )jx{i   btm 

9dJ  anlioiiiu  ai  bvrxa  J^x/oo   '.*ui    ^«iiXJ  i^ol^nt^inoo  aaalt  mX 

.a«Xxt  9(11  aotl  ailT<»r  to  iXrttbi'Hm  i)ai»ii»w» 


•So 

Bhouid  have  preaerrM^i  th»  mffiaKVit  of  merits  and  %he  ruling 
of  the  oourt  thereon  In  hie  bill   of  exoeptiona.     Hot  hAvine 
don«  so,  v«  su8t  prGKUMQ  that  the   oourt  proporly  struck 
the  of fidavit  of  merits  froa  th<.'   fil«»8.     J^ar«er  Vy  ijjfibbs, 
67   111.    698,   5»7;   ^snn  v.   Brown.   263   111.   294;    Haraon  v. 
ggiaiian.   22404   ill.   App.    Ot.   1st  J)l8t.   Nov,   3C,1917; 
jAasrioan  ^uabgr  Co.  t»,  ^eftoti.  :^iiil52  111,  App.   Ct.  1st  Dist. 
Juns  27,   1917.      A  rulln,;;  of  a   oourt  striking  a  pleadias 
froffi  thc>  filRs   oannot  bo  reviewed  la  thla  oourt  unl<r»s   th« 
pleading  and  the  shoving  and   the  ruling  are  preserved  in 
a  bill  of  excptions.     The  pleuuin^;  ^-hich  has  been  strioicen 
from  the  files  ie  no  longer  a  part  of   th<«   cciaaon  law  record 
and   min  only  bo  brought   to   the  attention  of  the  oourt  of 
review  by  a  bill   of  exoeptiono.      alititapi  4  ^'0.«r  ii  ^<i^.^«  200 
111.  App.  108,  110.     When   thf^   coart  strxiok  the  amended 
affidavit  of  afrits  froia  the  fii^e,   tljat  doouiaent  eeased 
to  be  a  part  of  the  r«toord  of  th«f   oase,  n,na,   if  the  ques* 
tlon  of  striking  the  affidavit  from  the  files  was   to  b« 
aade  the  subject  of  as  apoeal.  If.   .?a8  eeeential   tliat  the 
bill  cf  axoeptions  inoludA  a  eopy  of  tho  affidavit  wMoh 
was  strioken.     Beotion  38  of  the  Munioipal   Court  Act  pro* 
vides  that  no  forsial  exception  need  be  taken  in  aotions 
of  thfi  first  olass  to  any  erroneous  ruling  of  the  oourt 
against  the  objection  of   the  part/  ocaplaining,  but  this 
does  not  relievo  t)ie   oosiplaxnin^;  party  from  the  duty  of 
preserving  by  a  bill  of  exo'ptions  suoii  raattere  for  review 
as  are  not  pro;»erly  a  part  of  the   ooaaaon  law  reoord.      It 
follows,    therefor*,   from  the  law  as   it  exists  in  this   state, 
that  unless   the  bill  of  exocptlons   inoludes  the   affidavit 
of  merits  or  oth^r  pleading   involved,   this   ooart   CHnnot 
review  the  Judgaeat  of   the  trial   oourt  in  striking  the 


.y  fOKiM^    ;>0S    ,1X1   £<>Ji  jjRES2il -tX  XUSiSii  «^^*'    •*^**    *^-'^  ^^ 

..*alv.    3ni   .30   .<i«iA   .III   Saxss   ,ipA%\  »V    ««>f  ?^s^;>ytf(  ^^^^-Q,A•^F*M 

ttrU    sKoXxitf  Ji    vo   ax.ijf   rA  l>aw»iy»i   ■^rf  *onn*io   a.*»J.i't   .Jrti  SkO-xIt 

r.9.\ottin  »o<>of  «ijrf  /{oirinr  jjrtiuo«Xq  »rfi'      ♦«ni)JL*<i 'OXtt  ^.o   Slid  a 

>.">K   .ftjtBOO  ^.jr  ,.;>     ^  Pt-M/Ji^      ,B«oJ;*q'r>OAP   'to    iXitf  ?!   \«i'  w»lv«^i 
x>obixoc«  R'd   TipjfiJa   ^i»o&   «<i^   r.Qti^      .0X1   ,RC>I   ,\.i<jA    ,1X1 

aid;   ^utf   « lifllrcl nl<9i(JO  V^^'i  ^^   "^^  .noi^£<»t(^c»  ntiS   ^^etsJta^ 
lo  ^juiY  'iii*  i^ioxl  ^^»<j  '/jHJUti/sXriFiOft   «»fi.t  •foiif-rs  Jot\  e«>oI> 

^I      ,hTOO»'x  ^ni  nocTTir.    -irtj   'o  y*t<Kj[  a  x,X"i»«:oiq   Jr«p   •!«  flU» 

itrhbi^^tgi  -iitt  BdLulocxX  tmottcitpjM  ire  Hid  i»df  utwiau  »»di 


<-3» 

|4 easing  frosi  tiut  fiX«a. 

But.   «Y«n  If  thlH  affiuavlt  of  ncritc  was 
properly  before  thio   oourt,   tho  quftetlon  ©f   thp   oorroct* 
neu-    of   the  ruling  of  th«?   court  In  allowiag  the  x:aotioQ  to 
•trlko  It  froa  the  files  would  not  be  before  ua  beoauoo 
th«  dofttndant  waiYttd  Me  i,>olnt  as  to   the  ouffioienoy  of 
the  affidAYit  and  the  oorreotnooe  of  tho  ooart*@  rullag 
by  Rubsoquftntly  aakin^;  leavo  to  flX@  a  further  amended 
Affidavit  of  Bjorita.     ^Qiliohon  t     ir'ollett.   87   111.   103; 
^,%oy^K  ^i^„i  ^2a  3L».  AUi^M*    ^y   il-^«    ^*^-    S32,   537;    0*  At 
Yony  Vft.  l£ilia£.  ©f^  HI.   1&3. 

Jjofondant  Also  urgoe  «s  orror  tho  ruling  of  ttio 
eow^rt  m  striking  his  a£.iended  otateiaent  of  aot«ofr  froia 
tho  filos.     the  am&nd&ii  stateaumt  of  set«off  whioh  was 
otridcen  froa  the  files  ie  aleo  absent  fron  the  bill  of 
•xoeptions.      Thor^fore,  what  )m8  already  been  said  with 
referenoe  to   the  affidavit  of  mt^s-ite  applies  as  to   thia  assign 
aent  of  error.     The  defendant  also  waived  hit?  point  as  to   this 
ruling  of  the  oourt  hy  asking  leave  to  file  a  further  araeml* 
ed  st&t«aent  of  set»off . 

Both  th-    affluavlt  of  laorltB  and   statement  of 

set-off  are  inolud««d   in  the  ooiancn  lav  record  filed  in  this 

oaee,  ixaproperly  ao,  as  we  have  pointed  out,  ima  the  argu* 

mente  of  oouzwel  as  presented  in  their  loriefs  are  aOdreafed 

to   the  merits  of  th«  affidavit  of   elain  and   BtatOisent  of 

8et«off.      It  night  be  well  for  ub   to   sa/,   therefore,    that 

the 
it  these  pleadings  had  been  properly  preserved  in/    bill  of 

stxO'ptiona,   aad  if  the  question  of  the  oorreotneaa  of  ths 

ruling  of  the  oourt  in  allowing  the  laotion  to  ntrike  fh«i 
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iojit   (ft-icilyiAtXi   ,\^«  o^'  v>i<  T.o1  iJDrtr  ««/  jiljtijn  ^I     ,llo*;t»a 
0  Illrf  T\jsl  ijomott  '-lii  xlf^iCm  OT-ttcT  &•«(  •2^1t»tt«X4  vaaiii^  m 


trota   th«  files  had  not  ba«n  waived,   %e  would   b«   oompellcd 
to   «ome   to    tiiA   uosae    oonoluoion  &8  1b   indloateti  h<^re.      ''lit 
anended  affld&Tit   in  question  was   dearly   Innufficient* 
It  ie  not   •nough  for  euoh  an  affidavit   to   stf  t©   tJxnt   de- 
feadnnt  v«rily  belisvsa   %hn\  ne   hna  a  good  def^nee   to    the 
suit,   but,   under   th«   etatutft,   h«  must  Bpeolfy  th^  nature 
of  tho  defense.     Pettit  v.   Tuax .   8C  111.   App.    376;    Illinois 
Annotated  ^vtfitutes,   £iOo«   3692.      In  attenptlng   to   speoify 
the  nature  of   the  defense   in  tnie    case,    the  affidavit 
stated  that   the   d<?fendant  did  not  owe   the  plaintiffs   the 
•mount  clalned  and  that  there  was  dut  from  the  plaintiffs 
to   the  defendnat  a  oujr  stated  in  the  affidavit  which  amc  jnt 
should  be   deducted  froza  any  luacunt  allegfU    to   be  due   the 
plaintiff e  froa  the  defendant,    the  defendant  having   paid 
ths  plaintiffs   the  difference  between  the  amount  alleged 
to  be  due  froa  the  defendant  and  the  amount   the  defendant 
stated  in  the  affidavit  was  due  from  the  plaintiffs  to 
hlsn.      This  was  not  n   euffieiently   clear  statement  of  the 
nature  of  the  defense. 

The   statement  of   eet-off  wao   clearly  insufficient. 
The  araonded  stateraent  of   olain  declared  upon  an  account 
stated,   and   set  forth  what  purported   to  be  a  final    settle* 
ment  between  the   plaintiffs  and  the  defendant,   including 
Any  claims  which  either  party  might  have  on  their  contract 
covering  the   coal   shipped  for  th^  year  ending  April  1, 
1916.      The   statement  of  set-off  sets  up  a   claim  for  dao- 
ages   for  the  failure  of  the  plaintiffs   to   deliver  certain 
ooal  but  it  fails   to  otate  the  date  of   the  alleged  agree- 
ment  to  deliver   the   ooal   or   the  date  of   the  alleged  breach 
of  that  agreeaent.      For  all   that  a,vjearecl  in   the   stateraent 
of  oet-off ,    the   tiansaotions  involved  in  it  nav   have  ante- 


D->iIear5oc    9d   Muow  ow   .b^ri.-wr  nf^'-f*  tfo.*^  J>*i/i  Mom  ^vii   no-il 
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Jn.  aw*  rfcirtv  tivnijJt'^li:  nd}  cJt  &«».^ji^«  who  jS   J'£s«.to«^'»b  4fl,*   fl>* 

fttli  la  Jn»£:*»i*i*3  lii.-Xo   •cI'>^'^^-i«>i'*."U>«  «  io«T  ajar  «ldT      .MJt;rt 

-•X^i^a   Xab*^   ii  »i   oi   b«/ioqni/«i  isui*  tUao'J.  *«a   lam;   ,|>o:t«;;^a 
/fcinJnoc   ilsdi   no  »T/rsrf  iI;^.iJc  ^JiMtf  terJ/ifl  rfoXilw  waiAlo  XOA 

-esi^  iio^<«XXa  ?jttf   lo  •ijsi>  9xU   v^fliu  o^  a  Hat  Si  Jmi   Xisoo 


tot«d  the  eiiiogcd  aettl orient  agriieiftent  of   th«  parties 
t5®t  forth  in  th'»  ntateraont  of  olain. 

I)«f<indant  furthor  asBigns  as  error  the  aotiou 
of  the  court  below  In  denying  Ms  zaotlon  for  leave  to 
file  a  further  attended  afflUaTit  of  aerits  and  statetaont 
of  Bet*off •     A  motion  for  leave  to  file  an  amended  pleud- 
ing  is  one  addressed  to   the  uiiiorotion  of  tixt  court  and 
a  ruling  on  suoh  a  suction  will   not  be  reversed  unleso  it 
dearly  appears  tliat  the  oourt  abused  its  disoretion. 
The  defeadant  had  already  filed  two  affidavits  of  iaerits 
•    and  statements  of  set-off  %n«l  we  cannot  say  that  it  was 
an  abuse  of  diacr<?tion  for  the  trial   court  to  d(«ny  de« 
feaaant*s  uioticn  for  leave  to  file  a  third  affidavit  and 
statement* 

The  GOiurt*  having  etruck  dcff»nciiint»s  affidavit  of 
merits  from  the  files,  and  properly  80»  a  judgment  as  upon 
a  default  without  a  trial  before  a  jury,  jil though  the  de- 
fendant has  a  jury  desiand  on  file,   is  prop<^r.     .Dvffi^^ia  Vj, 
Greenbaum.  189  111.  App,  452;  Uaan  v.   ?3royn .  265  Hi.   394. 

There  being  no  error  in  the  record,   the  jurl^paent 
of  the  ^^unioipal   Court  is  affirsaed, 

AVFJUUtieS* 


inOMi.'n;^*;    i^na  m^li^r   to   ,1  iv  .>bjtfi*i   U«»bK»£fiA  TC^fli^ti/l   «   •Xil 
-iu.«*A4«  l}ft;^n«fiA  nil  9lx\  0)  OYH-?;  ^ol:  noijoua  A     ,^la»<oa  to 

lo  tiv^bJttliB  •♦*ijcbni»iwt>  atr-trxJ^t  ^al-^ixsi  ,;^rti.»»:>  fttfl? 

.*«£   .-ri   5<>2   .iE:<22l  jX  i'fiai  t^'**'   •^-.4*    *J^'^^   ^^^   >BilS^SJi^ 

^t)9in\tT:js.  at  »tu^   lAqioJittU*'  -^^  to 
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JOC;?PH  A.    aOTtlAW.  I 
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CCaiPATJY,  n   oorporfttion*  I 


I      )    AJ?P1?AL  FRCil 

aecK  COUNTY, 


209  I.A.  4O4 


Hh,    JUBTICS  THQI<iOM  deIiT«re4i  thft  opinion  Of 
the  oburt. 

Thla  io  a  suit  in  aBBUjajiuit,  broutjht  'by  appellee, 
Jwrpi-naftar  roftrred  to  as  th«  plaintiff,   af^ainot   the  ai>p«ll« 
ant,  h©reinaft«r  r^tfiXTttd  to  as  thfl  defendant,    to  rcoover 
upon  an  alleged  oontrnot  of  fir«  incuranoa  for  a  io»e  8u«- 
tainad  "by  reason  of    ihe  deati^otloa  of   the  property  alleged 
to  hnY«  be«n  ooTftr»d  by  th*  polioy.     To  th«  d>«clRration 
filed  by   th»  plaintiff  the  defendant  entered  a  plea  of   th© 
gfln«ral   isoxio.   and,  whila  the  record  iio^e  not  dieoloo«  it, 
oouneel   for  def^ndwrit  and  ol»o    oouneol   for  plaintiff  statf^d 
on   tnfr  oooaBion  of  the  oral  argu^aent   thut  prerious   to    tho 
trial  of   tho    oaso   oounoel   for   thfi   d«f«ndant  advieed   couneel 
for  the  plaintiff,   by  «   proper  notice,   that  upon   thr   trial 
he  would  interpose  tvo   speoiaX  defonses;   first,   to   tho 
•ffeot  that   the  property  alleged   to   nave  been  destroyed, 
which  >«as  eoYer«)d  by  the  policgr  of  meuranoe  In  quwwtion, 
was   est  on  fire  by  the  plaintiff  hituielf  for  the  purpose 
of  aollectlnfl  the  inauranoo  uyon  itj    md,   second,   that  he 
hud  grossly  exaggorat'*d  hi«   statements  to    th«  defendant 

Qonpaiiy,   both  as   to   the  unoimt  of  pro.mrty  destroyed  and 
as  to  its  value.     Tho   trial    in    tho   court  below  rfOiiltod 
in  a  verdict  and  Judgnent  for  the  plaintiff  in  the  sun  of 


t       V 


.i.'K'c      .V:\"~'^i\      \ 


,<i  •X.t?V\i«iA 


{-^  r/<;Ttri«^;  finmnto  jiAtrrsiw  JAWOitAK 


^0  '■-  .i\   T  0A«? 

i>oiAJa  lli^oiaX<i  -so"!   leatu'QU   o»Xo  ihuj  iSt^jJ^pt^Tti^ij  -iol    Xftetmoo 
leiii   '»fiJ   a.><?ij   .tMf>:-    ,&ctj-Qn  loqot,:   '^  ^j'f   ^fltiiUntti   odi   tot 

•  ^   qiJ'M    »rtj    Ta^  \lntaut.fi  ''liialulvi  ntii   \fi  *'ik1  tw  *»«   luiv 
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^M0O«CO,  l>«ing  for   the  full  aaouat  of   the  policy,  plus 
$40C«00  interest,   and  it  i$>   on  ap^xsal   troa.  that  jua^iment 
ta«  si«rfftx:(da&t  i»7in£«  th9  dat^i  tc  tnis   court. 

80  far  «a  it  oa^  be  ncoeesary  to  state  them  for 
the  purpoeeo  of  thle  opinion,   %h.p  faots   in   tiUe  oase,  &« 
dlseloend  by  th^^^^  evici»ncj«,   vsere  ne  folXowe: 

The  pieiratiff ,   Joesph  A.    OottAia,  •»»!«  a  Methodiet 
minister,     lie   oatsrti  to    -Mfc   ocuntry  froR  Rngland  with  his 
wif«  in  ISOg  suid  -sad  lc>>^«t«ii1  at  rrout  hn.kf',  Hlohigan,   for 
ab*at  &  year  at  a  salary  of  .^.l^cut  |1G0C«00«     He  then  reaoved 
to  IJcwbarry,  .'licni^an,  ^h^ye  he  reaaiaisd  for  ahoat  two  years 
at  a  aalauey  of  #1100«C0  the  first  year  sstti  §1200,00  the 
ssooM  year*        Soiastiis.^)  itx  l^XSi  ha  r<?:3CT«d  to   the  Tilla^s 
of  Jiearbora,  yiiahigaa,  li'a'JOBilag  the  factor  ef     the  Methodist 
Church  iis  that  Tilla^*  at  a  »j*lKjry  of  .|1C>C)0»00  a  year, 
ihile  at  i>«-arbora  he  ccsupied  t'a«  p^rsonct^e  tfhioh  was  a 
briok  liuildlxia  o£  scbout  nl&«  rooms  loeated  next  door  to 
the  oiiurcsii  aud  2S  or  30  f«i?t  diKtcnt  fro©  that  building. 

On  Oetobtsr  11,  1912 «  the  :i*f v^niant ,  puTBuant  to 
an  JLpplioation  aade  by  th«  plaivitiff,   ts^u^d  a  policy 
of  insuranoe  on  i,tx*  houfi«hold  «ff«cts  st3iA  books  of  the 
l>lalntiff  iocwitea  in  the  pti^conagc  at  rj«ti.rhorn.     The  polioy 
was  for  $2^000* 00  anu  ran  for  five-  years. 

On  t^is  av^niag  of  January  25,  IQIA,  whioh  was 
Suzuiay,  a  fire  osoxirroci  in  t'au  parsoisa^s,  r^multing  in  a 
total  loss.      Xhio  fire  occJuirrca     during;  tSis  Jaour  of   the 
SYsniniK  servioe  of  the   churah  and  at  •:'.  tiae  vhttn  the  plain* 
tiff  and  hiis  »ii'6  «f?re  both  in  attemUmco  ^.t   the  service, 
and  at  iiie  tiaae  of  th«  *i.3tual  brcai^ing  out  of  the  fire 


Jdii>o.ilA*!   «    ^*i«!-    ,««.'*.-«',•    ,.'v  f;q«-.?oT.    ,*»*.  "JfiiajXr^   .rt.'f'J' 
i«l:»0(ll*]ii   Mur      l3   •XOJjgwiv    jaii;»    jjrfsi;;5v.t«!yi    .Atji^iiBi:^   ,li'Xttd"t*Wa.  Tc« 

•ojidK  4  ix>.>>:^jl?   to  x^Ait.i  t,  }&  ^-.i^jiLLi-f  Stiki4i  ai  iint'tuM 

-tii^  lo  luod  9^;  ^ixul;     X4r<vruvoaft  •tit  «iilT     «6«<^X  Xn^tti 

««i4Xq  tfiU  af*d»s  «kX^  .v  4^  wsiit  ito'SM^  tJit  t«  «c<Xn«a  ^!.ini>v-# 

,»(;iT9ft«  9Jit   t»  OdAM^OvJii*  oi  tyof^   »a««   %'ilw  %i,A  tm»  ttii 
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tto  ps'rson  va«  la  the  parson&ge,   no  far  as  kziown. 

Tho  defendant,    in  seeking   to  havo   the  Jud^^sient 
•f  the  trial   court  TetfmT&adt  ftsnigne  a  nuraber  or  errors 
and  (t£aoRg  than  oertai  i  rulings  of   tho  oourt  wlt>i  ref orenoe 
to   tiifi  adssLteeion  of  <3vidf.»nce.     The  fii'st  ruling  of   tiiie 
sort,   of  which  the  defenUant  oonplaine,   to  -^hi^^ji  we  will 
refer,   is  one  whlari  oocurr<i?u  during  ths  uir«ct  examnation 
of  Mr8«   Oottata.     ?7hll«  tet^tlfyin^s  hs   to   the  various  artloles 
that  mads  up  tha  list  Of  housshold  goods  that  vras  aUsged  to 
have  b9@n  destroyed  1»  th49  fire,  she  referred  to   the  hooka 
In  the  library,   estinating  thf:  number  of  Va.cn  at  ahout  X300 
or  14 CC  altogether.      Over  the  objeation  of   the  defendant, 
aftAr  she  had  stated  that  she  did  not  know  vhat  the  books 
were  worth,   she  v^ao  pti«riaitted   tc   testify  tlmt  ahe  thouisJit 
they  m«m  worth  $2000* 00,     In  ruling  upon  the  objeotion, 
the   coviTt  below  saia  he  thought  she  Bilght   "state  her  opinion." 

We  are    .f  the  opinion  thattbia  ruling  was  error. 
LyoQiainK  Insurance   aoupan^  2sl  Jackson.  83   111.    3C£};    ^il.b^y.^  Xju 
Gallup.    76  111.    App.    526.  In  the  latter   caae,    the   court 

•ays,  on  pa^e  628: 

"Qhen  the  witnesr   said    that  it  was   Impossible 
for  hlisi  to   state  ikhat   such  r£furket  value  was,   he,   in 
our  opinion  ui  equal  if  i**r,  hiisself.      .^'e  are  unable   to 
perceive  how   th<»   jury   cjoald  be  enlightened  as   to   the 
laarket  value  of  tho  property  by   the   opinion  of   the 
witness   who   not  only  f&.xlei   to   soy  that  he  believed 
he  knew  suoa  value,   bat   tit^ited  xn  nubBtanoe   that  Ivb 
did  not  know  it." 

In   the    ^^s«  of    vOopor  v.    P.nndall «    59    ill.    3X7,   at 
320,    the   court  says: 

**When  a  party  ima  stated  hie  knowledge  of   the 
value  of    tii^;   class   of  property  to  whioh  he  is   testi- 
fying he  foay  usually  be  asked  his  opinion,   but  not 
otherwise." 


-c- 

,i!vai  n  A/i  tot   OR    «»2^iUio«ia(i  vtii   ai  »mv  noaieq   00 

«t  i)^S«iC0  mBtr  jMii   nt>aoa  LI(Ut«>«i;of{  to  fail  -'^il   q;i  •JbMci  i^ifiJ 
•aiaaff  wf^   iuiw  wocr:*  .tor:  blfi  odu  iaxi:i  buiJUtts  bmi  ««t«i  ii>Jtn 

#iui«e  •XI.  ..'♦its*!  orif  rii  ,d«a    ,qQA   .Xi..   OV    .(wX.X,«ij 

ai   «•<{   ,2jBi?  vi/Xifiv  9»3l^iun  /(oi/a   3iUtB  &;riA4'e   U4t  i-sitv  10'% 

oj   •Xifiuuf   t»  lij  o'.       ,lX»Oi«ii-    -ioilJLlAUi»qiI>   ff.ox«i<iO  -XMo 

9<{1   oi    93  4i*it9itt%iin9  '»fi  bJt/OD   C<1   •'^^  voif  dv^toQ-ioq 

***jX  «roA>I  ifia  IctLh 
ta  ,V1C  .1X1  M  •X'^i/iiSii;   »Y  ;?^q:Qo;,  to  *<t*   mU  aZ 


Ta»  iis'icnd-Aat  aim)  ci^isplaiae  of   the  rulxng 
of  the   00 ^rt  in  auetainins   the  plaintiff's  objeotioa  to 
tiie  original  application  for  insurance*   exeouted  by  the 
plaintiff  undpr  date  of  llovenber  1,   191C  for  a  policy 
of  ineuranoA  which  was  fcssueci   tc   hisi  at   that   tiriie  by 
the  dflfendemt  eoscany*   this  being  &  policy  other  than 
the  one  inTclv<9c   in  this    is%g9.  In  whioh  ap^^lisation  the 
plaintiff  had  giren  the  value  of  his  SaouaehoXd  goods  and 
library  at  I17CC.0C. 

In  the  oppXioation  lihloli  was  £xade  by  the  plaintiff 
for  the  later  policy,  whioh  was  involved  in  this   csaae  and 
which  was  executed  Cotober  15 »  1912,  plaintiff  valued  hie 
household  goods  and  library  at  #47CC«0C  and  the  first  list 
of  ^oodB  destroyed  in  this  fire  including  tJie  values   olaiiaed 
by  plaintiff,   whioh  was  subnitted  by  him  to   the  represeiitutive 
of  the  ineuranoe   conpany*   showed  that  he  valued  thece  articles 
at  upwards  of  ;^60CC.OO,  and  the  proof  of  loss  whioh  was  intro- 
duced  in  evidonoe  shewed    tliat  he   olaimed  a  Iocs  of  ^3972* CO* 
Defend<mt   oontends  he  should  Juave  been  perr^itted   to   show 
that  in  1910  the  plaintiff  applying  for  insurana«>  on  hia 
taou8c:tu»ld  goods  and  library,  valued   then  at  $1700. 00«     Tliat 
this  evidenoe  was  aateriai  there  seeas  to  be  no  doubt*     Having 
established  that   fact,  defendant  would   then  be  in  position 
to  prooeed   to   ahov  What,   if  any,   increases  had  been  nade  to 
plaintiff*6  household  goods  or   library  after  that  date  and, 
in  this  way,   it  might  have  been  possible  to  throw  bobm  light 
on  the  question  of  what  was   the  extent  of  hin  household  goods 
and  library  on  the  date  of   tine  fire  is  quemtion  ana  what 
the  value  of   that  property  was  ut.  that   tiae, 

Zt  was  a  auiteri^a  link  in  the   chain  of  evidenoe 


»*U    oi'A.iw;  i*.cijfi.  ('olHv   «ii    ,».i.-."    f  iiU  ni   Oftviovai.  i?«no  ©rfjf 

l^X.*ftif,XH  arti   \d    iiji'.a  na*   ..sifi^-  aoi^iiOxiq;<i^.T   «iiJ  nl 

:.flA  ••lilt)   ai.u   i-)i  j»«vXovrfJ;  «.'»  Uuldir   ,>50iXo«,j  '^©JhX  9ti/  lol 
«iil  i)«i-XaV  ViXSnlaiq    ,aX(/X    .Ci    ioJoJ^O  bO.Tuo»jiO   baw  f(oi»i«r 

b«t:uX^iA&   8t»ij  :v»v   e;ij   ^yiL:ii}jiintj,  ^ikl   aia'^  fti  y^\(;o')t;f«Hi)  »i.t>oo-,;i  to 
9rli ^itfi 991*10 1    o£C    0^  taiii  \jd   lOBUlzj^hfi  8B«i  flo X;i{w   k'iliiiti^Xq  \;tf 

Blri  «»•    •ogiru;i«i   ital  ?^ixX<i''«  'J:'JX*xTi«Xt!:  t.:iJ  OX0X  ni  tfiSiiJ' 
"Viivuf!      .t!^.j-^i>  on   ttt  <3*   araot»«  ^icS.?   Ii\l.i9^ur.  eaa  ►jr.a&iilve  aXrfJ 

,lmr»  *^i!ft   ^^jii   ift^tij  via"3«^'"^    i*^'  abeo'i  A>Xaii&.''U0ii  n^l'lScXd'otiaXq 

!it»A»9U0fl  clii  t^   }n*>3z.^   9iiJ   sj*,*   Smiw  to  tioitaimp   miif  tin 
tMtir  bam  tiQii'n^uv  aX  »:rXl   m\3   In  ^j&b  »rii   no  xtatd^ll  ItOM 


offered  by   thi)  d^fondant  in  Bubetantiaticn  of  t^assuKKiAasiSSi 
9n  ItB  theory  of  tije   oa8«,    and  Bhoald  }xaye  ls»?en  atlailttfld, 
and  ite   exalualon  waa  ffrror« 

Another  ruling  of  Uie  trial   court  whlc^i  the 
dofendtint  aosigne  hr  error*  ooourr«d  in  oonneotion  with 
the  tootiniony  of  Utb,   Cottam  at   the  tUt^e  she  wae  on  the 
stanu  ae   thf»  plaintiff's  witness  in  rebuttal.      Kvldenoe 
had  or«pt  into  the  reoerd  during  the  trial  of  the   oase 
to   the  effect  tJti&t  this  firo  had  been  the  subject  of 
another  trial  which  involved  th<»  ohurge  of  arecn  a^jainst 
the  plaintiff.      CoaniioJl    for  ,>laintilf  asked  Urs,    Cottam 
what   the  r«e0ult  of   that   trial  was,   and*  over  objection 
by  defendant*   she  was  allowed  to  state:      "Dr,   Cottaia  was 
acquitted*    surely."     Thie  was  error.     Sirs.    Cottara,  wife 
Of  the  plfiintiff,  under  our  otntutes,  was  a  oompotent 
witneei    on   cnly  certain  subjects  and   thie  was  not  cne  of 
theia.      But,   it  was  not  proi>er   to   show  this  by  any  witness 
and  was  prejudiciai^   to  defei^ant*e  case.     19  Cye.  952. 

ST«ry  particle  of   testiiaony  that  had  gotten  into 
the  record  on  the  subject  of  the  prosecution  for  argon  itad 
been  injected  by  i>laintiff  himself.     Jfirst  in  connection 
with  the  oross^exacJL nation  in  the  deposition  of  i-^dward  T. 
Johnson  atKi  attain  in  connection  with   the  ore Bs»exa:2i nation 
in  the  deposition  of  Prederiok  C.  Kosier  and  a^^ain  in  oonneo- 
tioa  with  the  crossoaxasii nation  in  the  deposition  of  John 
H,  Sellar,  und  attain  in  connection  with  tho   oroBs*exa}aina- 
tion  in  the  deposition  of  ]^a«renoe  T^daunds.      In  all   of   these 
inBtanc<!?8  the  witnesses  were  being   cros8*oxacained  by  Mr. 
KlliMi trick,   a  lawyer  representing  the  plaintiff   in  the   tak* 
ing  of  the  dopositlons,  and  in  each  instance  he  asked  the 


.-iovic   «j\V  noia*iXt>x«   aJ-i  luta 
fliV   iU>i4<»   iiij  >o    litis   •».  J   'lo  yri  itit  TUfWOfiA 

*<i.-    .10   M^%  *rf«  -9  .iJ   -"ii    sn  PuiJ  .'"oO    .at'    to  \iiQKiSaoi  wit 

lo  :t'^idsjn  9iiS   n«-'Cf  J>m-'  J»ti'J    «iii;    iiull  iDo'tl*   «i{*   oi 

HuiJo'  (,t-o   -ray©  ,i;.n£j   ,«j.m\;-   ijB.^ii'   .TArj*    "Ifli  3lx>myt  yrt^    ^^jyRw 

aew  iTjrtj  J  or    .'Xil"      :«»yi,';5    oi   ufn-oiJCfi  a»vj  sxfa    ,A««;t>noloi>  \c«f 

oliw   ,i.i«*ior    ,wi"'      , nolle   lit*   .iijr.'X     "./Xoaua    ,ljft**i*');OJf 

To  ♦no   JfiCi   ^/T<   qir'i    :>n."   aJT't*?;/'! «  ftin^f-t""!;   ^Ift-.    rto   ■;««itJ"iw 
oa»rilf  ^M    <tf  tjx  -(rf   woffK   o;    x^s   ■•.'■%    *•>«   surf  -t,t   ^tuQ.     ,ia»tii 

ttoU^nnnao    i^i   l^iil^t      .11    ^cJU^  llXjniAi<l  \<i  bmtom^nl  nofli 

.-ui .'-  to  flOiiiB.  .t»o  -wij    1  i.  noij/mii  .wai»«(»o»o  •!{.»    ttJlw  noli 

•iUIi^:AJtB•^u;)  1.0    'T'/iJ   iiiiv  noiiosrrnoo  at  ainhSi  ^&v^   (laXXod   .P' 

<»9*4\i    to    iXi»  ;jX      ••l>nij»l;7'  •>on«mra.l    io  noijraioq*!}   (»xitf   nJt  f/oi:^ 

-:ui^   ntii  fli   rtiiaX^tlq  ^fil  yi^infiafr^qot  •ttxtml  m  .Koiita^XXa 


witneoB  whoth«r  th«y  did  not  testify  in  th«  \nmyn9  Circuit 
Court  when  Kr,    'Jottna  wae   tried  thert^  on  thff  aiuir^^^  of 
arson  on  Ootcb«r  13,  1914.     Ami  aeaia  in  th«  erose*«xa»lna<- 
tion  of  Dr.   Ilart,   the  secr«>tary  tkn4  adjuster  of  the  defendant 
cprspany,  Mr.  JBrAdlsfy,   oounsel   for  plaintiff,  aeked*   *Wer« 
you  prveent  in  Jietrolt,   Uiohig&n,  when  Ur,    aottaa  wae  tried 
for  arson?"  Oyer  plaintiff* e  objection,   th     witness  was 
permitted  to  anewer,   "I  w«v«  there  one  day,   I  believe." 
ii«*»er«  you  there  at  the  ooncluaton  of  the  trial?"  A«    "Re  sir." 
(i^.   •yoM  were  not  in  court  when  the  iwry  brought  in  their 
verdict  of  acquittal'?"  A.    "Ho   sir.* 

then  followed  thf>  t*»9tii?*ony  of  '  r»,   Cottaja  as  a  wit- 

neee  for   the   plaintiff   in  rebuttal,    to  which  allueion  has  been 

xaade.      The  defendant  had   in  no  way  intiasated  by  Itr.    teetimony 

in 
Offered  in  puttii^its   aaae  against   the   ?»laintiff   that   the  viein* 

tiff  hau  been  indicted  and  tried  for  arson  aa   thp  rpsult  of 

thie  fir*  whioh  was  involved  in  thl»   trial.      Defendant  did 

contend  in  resintins  thr;   suit  brought  Ivy  plaintiff  on  the 

ineuran- «  policy   that   this   fire  wrb  an  imJendiary  fire  and 

that  it  had  been  net  by  %h»  plaintiff  hiaeelf ,  who   they 

contend  had  dentroy«d  hie  property  for  the  purpose  of   oolXeet* 

ing  thA  insurance  under  thia  poljroy,  but,  as  Htated  above, 

the  defenuunt  had   included  nothin^c  in  this   oaco  about   the 

arson  trial.      The  effect  of  plaintiff  injecting  into   this 

trial  the  fact  that  he  had  been  indicted  for  arson  and  ao* 

quitted  was  to  give  the  Jury  the  impreoeion  that  this  cwiin 

defense   that   the  defendant  was  raaicing  to  a  recovery  on   t>ii8 

inaurancf  policy  hitd  Blr<»ady  been  the  subject  of  a  trial 

involving   the  plaintiff,    in  which  trial   it  had  been  Judiol* 

ally  detcrsxined   that  he  had  not   set  this  fire.      This  was, 

of  oourso,   ioproper.     The  question  of  vteether  or  not  there 


lo  9uiiui9   nn;    no   "<-i^\ilf   boll/   »jr*r  tMi#4>ot}    .TcV    n*^tiw  #^i;oG 

ni 

»<U    fu<i*fr.  •■nil    axn.r   tii   aniiWiJf   ti»bij  l%>ai   Iwsd  ^«:,>>jift1tjl»  arfj 
•  iai    o*ni   3<il^c»t«.'    'itJUcJt/tiq  •*o  *oo"'©  '.tell      tX^iti  noaTta 

flz/vs  «i.;t    jTrtiU  noinatcsji   rtf?   v. iwt  *9'i^  •>*»  <»'^  ^^^f  l>'>til{>p 

^rV:ki  n*ivf   hiu<   ft    Lnl'it  ib: ir^v  tti    t\xi.i(ii»lfi   ItSif   fiftlylVflii 
.ejnr   mtfiT      .vtit   nlAS   $•*   sea  bml  »tt  ttii  l^Mti«rxot»|»  l|4i« 


-7- 

h&d  beon  any  (srimlimX  prpseoution  growing  out  of  this  flr« 
was  wiiolXy  iiato&torx&l   tii   the  icsuae  of  till  a   .ma*  isina  the 
faot  that  tixe  trial  reeuitftd  in  an  aoquitial  wue  liKewisa 
immaterial  and  groatly  to   the  prejucLioe  of   the  defendant 
in  thie  csaee.     The  error  in  admitting  tJtiiis  t^^atiiikOSQr  was  not 
9tut9d  \>y  Xim  inutruction  vhioh  wne  later  ;;iTen  to   the  Jury. 
^yj^a^^M  fMS.  fef,H.?^o,1?,  aaa.  JU  Mk^*   79   HI.   40S, 

Sefsndant  nesigne  ae  error  oertain  other  rulings 
of  the  oourt  below,  u  number  of  whioh  sustain  objeotione 
of  the  plaintiff  to  the  teotimoay  of  witnesRea  to   the  efi'eot 
that  they  talked  with  the  plaintiff  aoaetiae  after  the  fire 
and  that  the  plaintiff  tolu  theia  that  the  Oatholios  had 
burned  hin  out;    that  they  w«r<»  m^iry  beociuae  he  was  going 
to  preaoh  that  night  on  Protc'etantiea  and  did  thie  for 
spite,  or  ecme tiling  to  that  effect.     Defendant *b  theory 
on  thie  point  is   that    the  plaintiff  had  prepared  an  alibi 
for  liiiaself  in  adyunoe  and  to     cover  ui>  his  burning  of 
hie  lioae  he  had  deliboratoly  ohoaen  the  topio  of  Protectant* 
im  00  KB  to  lie  in  u  position  tn  blaae  thie  fire  on  the 
Catholios.  and  thoy  offered  to  show  that  he  did  state  that 
he  belieTOd  the  '^tholios  had  started  t)iii^  fire. 

We  are  of   the  opinion  that  this  evidenoe  waa  aater* 
ial;   it  was  soste  OTidenoe  bearing  upon  defendant* r  oonten* 
tion  as   to   the  questions  at  leuue.     The  question  of  its 
Talue  was  for  the  Jury  tc  pass  upon. 

]>efendant  further  objeots  to  the  ruling  of  the 
oourt  in  refusing  to  penait   the  reading  of  the  deposition  of 
the  witness  Cassoll   to  tlie  Jury* 


•iJl';   nidi   '^o  Juo  ^Iro*:^  noi&uo^uox^i  lutihuXiv  \^a  no9o'  itMi 
»d.'   t>na  •CAT    aiiU    Ig  oftuojl   itiU    o^    ijMX-i^jjtcjcxI  \rXIoiiw  aAW 

bsul  oolXorf^isr   9r(3   ^ttaiS  mnii  ulos  ttJlJnXfeXq  arfJf   J^ai^  i>njr» 

gnlo}]   fi/sto   *ri   yai>i'.D9tf  'Ctt^nw  Tt*«r  \:*>4ijf   .tAii:f    j^t/o  lairi  ttortTtftT 

iiit  aiiii   uljs   faff*  rai*n/;;r6*»^0T^  /to  ^4bjUi  Jfjwl^  itoj3<?rj<j[  otf 

id^JM  azi  6?»'iJ«j*tt<y  Dad  lliJnJtalq  ftrf^    »«i::)    tti  inioq   nidi  no 

!•  snJUrtjJC'  aid  qp  "fsyao      o,/   bojf*  »oni*vi>fi  nl  'tXr»Bfl»JUi  lOt 

-^tuii^««^o^i  Io  oiti'yf  "lii  wftjiirio  xX^^wtftrfiXtib  t»jxf   erf  oaotl  wld 

•aAJ   f!  j  uitl   .ilni  f»Eru»X<f    >-    rtoii^luoc,  ja  ni  «tf  04^   baj  ob  auiI 

Jaxii  s^Ai*  Jlii  «rf  *«{/  woda  oJ    b'STf'tto  ^o^'^  ^««   ,aoiXoflJ;iiO 

•  •»-ii'»   dlriJ   b»*tJ8*B  bnxt  ooiXoni^aT   s>;{*   i)»v»iX«rf  eri 

«<ia^jA  tunr  ■^onAtiXY':!   ali:^   ^fuU   noinxqo  oxid   Io  9ia  nW 

ajt  Io  noliaeuj)  *»tiT      .^tjoHi  Ijb  3n->JLia»x/j>  ikU^    oJ    a«  woJ;/ 
•  aoc.i/  oViKi   ;>^   X.'xut  OJiJ   lol  aj»«  ti/XMT 


One  of  t  •  artiolei!  deetroyed  in  Uie  fire  wae  a 
player* pi ano ,  in  purchasing  whioh  it  $re.8  shewn  the  plaintiff 
had  turned  in  and  reoeivod  or<9dit  of  $300.00  on  an  old  plane* 
The  deposition  in  question  sought  to  eBtablish  that  plaintiff 
had  bought  thio  old  piano  for  :i?175«0C;   that  it  had  "been  sub- 
sequently daxaan^ed  and  repair «td  at  &   ooet  of  $124.50.   We 
ihlxUc  this  waa  luaiaaterial.   It  aight  all  have  been  true 
and  yet  it  night  well  have  be«n  that  the  plaintiff  did 
reoeiTO  a  credit  of  $300.00  in  purohasing  the  player»piano « 
The  depasition  wmb  bad  for  the  additional  reaaon  that  it 
directly  involTed  another  fire.  And«  in  this  connection* 
defendant  complainK  further  timt  h»  was  not  peroiitted  by 
ill*  court  to  ent<sr  fully  into  th<?  detallo  of  n  prerioua 
fire  that  the  plaintiff  had  while  llTing  at  Hewberry,  llicitlgan. 
So   t' Btixaony  involTing  that  previous  fire  wne  competent,  for 
in  the  trial  of  ouch  a  ease  as  this,  proof  of  other  firea 
18  not  proper.   .(^oloniaj;,^^  ^|uttml.  £ir£,  lasuranoft  :ioEctpany  v^ 
F>llim:er.  112  111.  App.  302;  Farrig  v.  Th«e  ^'eople.  129  111. 
626, 

Defendant  further  contendo  that  tlie  entire  policy 
became  TOid  because  plaintiff  misrepreeent^d,  in  %Titing* 
naterlal  faota  and  oirouraotanoee  and  tmde  fraudulent  and 
falsa  statements  touching  the  inauranco,  both  before  and 
after  the  loes.  Plaintiff  proceeds  on  the  theory  that  all 
statements  etado  by  the  plaintiff  in  hie  application  for  in- 
surance were  jcatide  part  of  tho   insurance  contract  and  were  to 
be  treated  as  warranties.  The  application  signed  by  plain- 
tiff requests  the  National  Sutunl  ?iro  Ineurance  'Company  of 
Chicago  to  furniah  a  polioy  of  insurance  againut  lose  or 
daxBAge  by  fire,  and  there  then  follows  certain  blank  lines, 
one  of  whioh  has  been  filled  out  thus;   •♦Insure  ^SOCU.OO 


m  arm  DtJtl   »»xU    at   bn^'^ttti^b  .^^^ittiin  f}  '.i  tt»  ft«3 

,oaAXn  tlo  nxi  no  OO.OOCt  to  .♦ti>«To  !>^»rl^r»»i  imn  r(i  himt^fS   ^JJri 

mdv9  «o»tf  Nocf  >i   ><iufj      ;10,CVI^  -r.Ml   ooAiq   bio  8 Iri*   .t>Tr:aiitttf  JbM 

•u^l  fi«4*cf   i*rtid   XX«  j-^^^jto!  ^I        ^Isii-i^ff^i^ril  a.«»  »ldi  -Atitdt 
uiti  tliif  i*i'^  r.;U  *«rij  rtoecr  <9vj«1  XX»r  ixYs-tm  :fi  J^«n:  i'ftft 

#1  lMi;r  A^tv.iv'i   XAnuiiXl>i)«  ^lij  lol  l»Act  awv  noJ:jX«o<;^e£>  SfCT 
.ni-i^f'^nnos  aid,*  aX  ,/>rjA     .ai/.'l  •xsrf.Jotus  ib«vXi^vn±  n-'^^o *'*■''*» 

:ioi   ,^n9l*qnon   ajnr  ••til  auclTPtq  J«iJ.;   :;»,nlTX*>vrtl  ^KOhalrf-o  •■*  oti 
tt^-xXl  Y*xf^«  ^o  loovq  ,0lc'j   stJt  oa»a  a  iiiun   'to  Islti  ^i1^  aX 

.xii  «Kx  t^jbip^^api;  .ix.Uiai:i  i*''^'  '"i^J^  •i'-fi  sxx  ,a2aaU£^ 

tciXoq  •'ii<n'!>   "sd^   *«.'!/   «bn';tior,   •intlSixj'i  j?ftn£>nn»1«a 

bn/(  StfluimBit   siista  bam.  aw>ai<J tuutfilr^  i)tt.^  s^a^tl  Xf^.txrttnei 

IXi  imAif   v«o<Mi'J    '>«';i   ao  aba'^oo'ti  'i'yXinl>^l%     .onoi  a/rl;r   lo^lA 

>i   910W  isrt«  *o«^jrot   wmjiwanX  ftri*   "to  j^an^j  ai»A»  ©Tt^W  «^oni»i«s 

wiiaXi  xrf  «>'»ii3Xs  naiieoiftiqjfi  »ffT     .«*l*nan«w  ««  fj«**«oii^  »cf 

lo  vt«<f^«>^   •'ortirtuofTi  «rtl'7  lauiui  UmnlSgH  •iff  «**««p»lf  ttl* 

no  «aoX  ianiA'iii  '^vntmvHRi   to  x^lloq  a  tintn^uJ  <iS  Ol^Aok1iZi 


on  hou««hold  (jooda  inolucLing  library  unu  personal  effeots. 
T«Xu6d  «t  14700* CO*.  Balov  that  lln«!i  in  the  application 
mxm   a  lot  of  questiono  txnc   asswers  nurabcred  troa   1  to  84 
inoluBive  and  than  there  followa  this  l&nguaga:   **Hnd  the 
•aid  applioant  agree®  that  e&oh  of  the  foregoing  queotiona 
ia  oorreotl/  answered  and  that  auoh  statomeuts,  anevers 
and  valuations  are  true  and  a  warranty  on  hie  part  *****. 
The  polioy  itself  oontalns  this  oloueet   ^This  entire  policy 
•hall  be  void  if  the  Insured  has  (wnoaaled  or  misrepresented 
in  writing  or  othorwiee  any  »taterial  fact  cr  oirouoatance 
oonoerning  this  Ineurano'r;  or  the  subject  thereof,  oi-  If  the 
int'^rest  of^^  the  insured  in  the  property  be  not  truly  stated 
herein  or  in  oaoe  of  any  fraud  or  falsa  swearing  touohins 
any  laatter  relating  to  this  insurance  or  the  subject  there- 
of,  whether  before  or  after  a  loss.* 

This  language  ic,  to  say  th@  least*  not  oleaXt 
and  triien  construed  strictly  a^uinst  the  defenuunt*  wliose 
Xanjptage  it  is,  asist  be  held  to  be  ^uabiguous.   The  insured 
applies  for  a  certain  amount  of  inssuranoe  on  the  property 
stated,  "valued  at"  so  auoh*  It  aiisht  well  be  oonsidered 
that  this  was  a  statesaeut  of  the  amount  at  viiiah  the  applio* 
ant  valued  the  property,  which  is  a  mere  suttter  of  his  per* 
sOBMl  opinion  as  to  what  thH  property  was  worth  to  liia,  tmd, 
in  that  oase,  suoh  stateaent,  if  in-3orrect,  oouXd  not  avoid 
the  intiuranoo  oontraot  unless  it  had  been  made  with  knowledge 
of  its  falsity  and  with  fraudulent  intent.  At  no  :)laoe  in 
tho  applioatlon,  is  the  api)lloant  asked  s^at  the  fair  cash 
value  of  his  proijerty  is.  While  it  is  true  that  at  the?  bottom 
of  the  applioatio  .  t)ter«!  are  words  to  the  effect  that  the 


Oft;  1m:  ■"      :9;,^  ;.'4lU£l  aiiti   ttvi.  lalt  onstd^  af»iU   bna  »\X»uloai 
.««   «   •  ^OAq  i|j.ii  no  \,|fiMXii;tr  a  Lim  ttytj   i»X')  »avi4i(iuSi.iV  boM 

f-u^Xo  .'en  ,?•«<*;   ^'L»  x«''  '•'-    ♦'«Jt  tta«u/3ni4X  elrfT  ' 

••oolfr  ,^iM^r{«l<^  ft/{i  S-tai/ti^  \;X;}'t>ii^e  fi«iJlt«ctor>  ftwiiw  b<tt« 

~-<lI(iqi3  •!  J   fie  1  :7  ru  4n^oas^i  ntis  lo  4^cr^ia'>^;!k^«  «  amr  «J:£ld'  ;r«Mrti 

bicnrn  iocr  bluvo   «^o«%'i9uni   ti   , Jn«j;(f«^ji^o  i^tu/«   ,ft8iR&   tniit  ml 

•isci  rfiiiv  (»0«ffi  «re«c'   hAd   ^i   iir&XrtjLi  AoAif  1109  eort^fvairi.  M| 

ci   'OiiXq   OR  J-A     .trre^xi^   to«> Xl !,;ijii-t:l  xi;r  i:w  ^nn  x'isXAt  nil  tji 

•<i^  /Sill   ^uo^ltt  9iU  «^  a&iav  e*t»  »imlt   uoicT/telXqgA  fifp-^tt 


•10. 

YaXufttlon  statea  in  th«  application  is  to  b«i  token  as  a 
v&rranty,   the  policy  Itself  in  9xprc>8 sing  the   cjontr&ot 
of  the  ociapany  on  thie  point  refers  to  sdereprfioentatione, 
ana  we  think  t)mt,  in  view  of  all   the  lang^ua^e  ei^ployed 
by  the  Qomffuay  here,   that  the  value,ti&n  placed  \ty   the 
plaintiff  on  hia  pi-operty  in  ttiie  application  lauet  be  taken 
at  a  repreeentaticn  on  hia  part,     ^erohante  §^  uechanica  Xngua-- 
anoe    3o.  y.   ^ohroedex.  13  m.  App,  216;       Continental  Life 
IfiB.  ^o..  V,.  IlQ^ere.  119  111 .  474 ;   ^lobe  UfS  iM&  MSSLa,  £a 

:.   138   Ul.   133;      ,lotAft  M  ■Pm>K,  Iz.  2l^M»   126   111.   App. 


49C.     Whethti^r  or  not  ho  misrt^prt  uonted  the  faats  in  making 
the  repreaentatione  whioh  plaintiff  did  laake  in  hie  appii* 
o&tion  »itd  alao  whether  or  not  tha  other  etateaenta  which 
he  wMtue  on  thi»  subject  in   ^onneotioa  with  hia  proof  of 
lose  aad  in  conneation  with  his    testimony  in  the  trial  of 
the   oase  wf;re  true  or  false,  were  all  quetstiont;  for   the 
Ju?y   to  determine  as  aatters  of  fact  iarclYed  in  th*?  <;a6e  and 
in  order    to  find  with  the  defendant  on  thie  point  it  would 
be  necessary  for  tiiesi  to  believe  froa  the  evidonoe  that  the 
plaintiff  had  made  a  oaterial  iaiorepr^s natation,  wilfully 
and  with  knowled£;e  that  it  was  fiasia.     l^anula cturers  ^  iieohao» 
is.  UutxxBl  inauranoe  Joiapany  Xm,  ^eitinger.  168  111.  236; 
Beyer  Xs.  ^iJU  SS^  ZLCS  k  ^m^n^  Ifi**  SSx.  112  Wis.  138  at  142; 
M<tdley  Y.    Canaan  Alliances   4M»  ^Sjl  ^^  Va.   34g  at  368,    in 
waioh  oaee   the  laj^gusfio' involved  was  very  similar  to   the 
Xanguags  Xn  the  application  anu  policy  in  the   ;mse  at  bar* 

Defendtint  further  complains  of  the  aotion  of  the 
court  below  in  giving  all  Xh<%  inictruotions  that  were  given 
for  tlie  plaintiff  and  in  rel'ueine  defendant's  instructions 
nuaboro  13  and  14* 


•ox* 

»  tLM  ae^'a^  t»cf  0/  ml  noi^jolIqQi;  %c(.i  al  bttSti^tn  aoiiMuXuv 

^^i>:  l\inmnX^:tQ^        jCXS   .n.rA   .xa   SX   . 5Si^9illJ£i'.  -X  x2l  2£M 

4«jA  .ill  SRI  .iftaaX?  jX  np-i-'  lo  iruoT  |C6I  .1X1  e8X  .S£i!MJl 
yxi^i'M  ni  eJoxrt  •rft  i>»ic»o  aqwtaJfcm  fd  J^  Tto  "x.rCJforn  .OW 
-irq««ii  Bill  ai  «xafii  fcJ^u  'txiniAXq  xinjtdW  fm  •i;^A^f>:i^e9'X<I»'x  o44 

to  l9Cii{  9lii  tiilvt  itoX.to<)r<fTo:<   ai  iaoi^un  ahttS  no  nbaa  ifd 

lo  IaX'U  9sU  at  jpouliff^!^   ttisi  iiti«  ai^Uvtmct^iib  til  bita  siBOX 

wrii   tol  6n(iii3*ui>   Up  vtw  ^mlKTi  le  Oiuii  •'x»«^  nnao  ndi 

bLjvtt  ti  iiiloq  v,i.,iJ  /TO  taAi;f)»'>e)j)  *df  tiflv  iitttl  o9   'tt^it'iU  MfL 

\XX*ilXiv  ,ciJiJ'A^a«>Q'iq»!ti.^Jui:  14:11194103  a  c^Xtiut  JLiAd   i1X;^£U«Xq 

"''    -      'Zl  ,nLV  SiXX  .  yOC   .  V     4  og-X:^   .    • -^   ../      .v   •';*>.^ft 

%di  of  ruXMis  x^VT  BAV  f>«TXoTBi'ejyiu>^4i>X  »aJ   ac^so  u'oiJv 
t-vmt   tm  ttaiK    »i{d   (.'jl   -^XXoq  linis  Roi^4ioXX<(4ii  ox(J  iii  •a*<'9^U^ 

•ztf  !•  noXtcA  sf^l  to  9aXaX(2XBaD  -xnrU'XJul  J';niiiJiMi«twCI 
aorJts  »%*«  JA/(.r  ftitoX^CiJ^iatii  !»fli   XX«  B^Xvls  HU  vo/OKf  ;}'ruoo 
■croiioirxtftci  o^lflffbaololt  ^toutOT  oX  £irr«  tti^liiAlq  oi<l  lOt 

.<^j:  'miA 


War  ar«  of  th«  opinion  that  th*?  las truot Ions  i'.ivan 
by  th«  oourt  for  ttis  plaintiff  corr^ctljr  §tat»d  th«  law  »o 
far  es  t]:0B«  instructi^^ne  *t«nt  «ind  that  th«r9  ^«s  no  ftrror 
in  r«fuBina  d^fenaant's  inetructlcns  13  ana  14,      Instruotion 
niiinb«r  13  was  a  pure  abstract  proposition  ©f  l«w  and  "«ras  not 
eonn^ctftd  with  th«  fmnn  in  eiiy  w^.     The  subj«ct«SK»tt«y  of 
iRstruotlon  nvEiber  14  was  fully  eoy«ri5£j  by  in»tru«jtion  nvKab«r 
6  given  by  tlifs  court  for  the  defendant. 

DefOQdant  further  oontemii:^  thax  it  w;.8  error  on  th« 
part  of  the  coart  b«low  to  permit  Mi»  ssa&oAsiont  of  the  narr 
after  the  court  had  ruled  on  the  motion  for  a  new  trial  by 
whioii  aosendtaent  the  plaintiff  inersaseu  the  ^^  4,»mnui>^  fron 
#3C0C.O0  to  $3dC0*C0, 

In  returning  ite  y^rdict  the  .luiry  ft^und  for  the 
plaintiff  for  #S40C.0O,  bsiagthe  full  issount  of  ths  polioy, 
and,  in  additicn,  $4C0,CC  iat^r^tsEt  whl;5h  riad«  the  verdict 
•xaewd  Xh.^  ad  «i<tatn;£e  by  that  aasount,     thnr9  (sroc  no  error  in 
perraitting  thie  .%;«p4aier:t  at  aay  tisB-t  bsfere  the  entsring  of 
Juiitprint,     111,  Ktatutee  Ohs.?.  7,  Se-s.  I,  tPMM^SlIl  Xi. 
gtK^uel  Sar^tali^O'g^.  112  IIX,  311,  at  31,1,     A  ca^e  oited  >jy 
defenUant  on  tl^.is  point.  Jon.ot  ^  MSfi^ia  £&•  I-  2£Sfeia»   -''^ 
111.  377,   is  act  in  poiiit.     There?  the  applic^rjt  wajs  trying 
to  BTaii   itatlf  of  tb,e  fact  that  the  rerdict  una  Judjpficst 
belOT  \'rtTfi  for  a  subs  la  excee?  of  the  ad  dasan'im*  and  the 
oovirt  nerely  held  in  Umt  oaae  that  this  point  oould  not  be 
raised  for  the  firet  time  in  the  Appellate  Court.     Ko  quee* 
tion  of  ajiaen<JUaent  waa  raiseu  in  that  oase* 

the  defendant  oontends  further  that  the  verdioi  is 
againat  the  veit^ht  of  the  evidence  and  in  liic  brief  he  arguea 
that  the  preponderancr-  of  evidence  pubisltted  to   the  Jury 


J  Oft   t^rw  ann   •»X  liv  ftoif  is-Kicicj  *cm*«s/K   o*».).»<;  «   ;T.«w  CX  '£<Kir«iVJI 
«rii   ."10  I3fie  >i"c    ii  ;«.><*   e«;i;r')ju'Ji>  n*iia.;tM>  ^3«&a'^^..»ai 

•cfi    :iO'..   ktu:   \  >;ti.'t.   i>>14'    ^♦"  iv  Xt/V   «^i  gffiGTU^rrf  cl 

ft:iif,9i  «tj^   »lii'*i  ritid*  i»«^i'--^£.i  'J3,C';,^C   ^^w^i^AfclJO  «i    »fco» 

3r.i\«    9«rr   Ja^oiXf.",*    >-^i    -''*;/?      ,JnJro?i  f'i  fofi  ft   ifTjC:  .XXI 

»<f   toe  6I»oo  inioti  nXiii  iimii  9»r^  imii  aX  bl^ti  \Svn-<^»  ttuoo 
^noup  OH     .i-2i:o:j   *iisll»<iqA  fidu    r:i   maXS  it^XT  tt-U  tol  b»9lBX 

a^  #oi^a»v  »tf  j  J  auU  xtdtiul  •teotaoo  IctAutwlo^  Mi' 
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Bhowed  thRt  the  plaintiff  had  act  firo  to  vAe  proi^orty, 
thus  oo£]7£ittiag  urson* 

In  viev  ol'  tUe  fnct  tikat  this   smse  will  liave 
to  b«  tried  aj^^ain,  we  do  not  fael   tlu'.t  we  should  aiaouse 
the  evidence  beyonu  pointing  cut  the  faot  that  in  order 
to  entitle  the  defendant  to  a  verdict  on  this  ground,   it 
would  be  neoecsary  to  eetablioh  ite   oaue.  not  by  a  greater 
weight  of  the  eYidence,  but  beyond  »  reaeon&ble  doubt. 
this  is  the  olearly  established  ruin  in  this  St«te,  17 
Cyo.  pp.   767-769.     HoGonnell  x«   V^^  I3elairar»  >iutual  ijafety 
Ine*   Oo, .  18  III.   223  &t  233;      qerta&tua.  F,i,ro  Aaruranoe  :;o. , 
la.  iai2H2£.   129  lii.   699  at  612;     ^9aai£»  S3k  £Sk  1^  IdMiUSSfi. 
218  111.  419;  £9.3,.t>.^^^  M%mk  i^i££L  ISIH.^WC*^,  il£SiHS^  Xjl 
Blliager.  112  III .  App.   SC2  «t  3C5;   noloiaQH  T4,  Bueohele.  119 
III,  App.   596;    Crane  y.    Sltaeffer.   14C     III,   App.   647  at  66S, 

In  exmaining  the  reocrd  |n  thie   case  we  have 
obseryed  that  in  the  trial  of  the  miee  there  ^&»  asr-oci&ted 
with  counsel  for  the  defenu&nt  a  lawyer  practicing  at  the 
^ar  in  Wayne  County,  State  of  l-ichigan,  in  which  the  Village 
of  jjearborn  is  looated,  and  that  this  gentleman  vi&tf   ccunsel 
for  Mr.   Cottam,  the  plaintiff  h^ire,  when  the  latter  vaa 
beinf{  proseout-ed  in  the  criminal  branch  of  the  Wayne  County 
oourts  on  the  oharge  of  arson*     Whore  thf?  ocufidentiel  re- 
lationship of  attorney  ana   client  has  existea  and  oouzicel 
has  defended  hie   client  in  a  oriminal   trial,   it  is  ixiiprDper 
for  hia,   thereafter,   to  asnooiata  himself  as  one  of  counsel 
for  a  client  who  is  oonteeting  an  issue  with  his  former 
olient,  witLoh  iaeue  grows  out  of   th^'  same  transaction  that 
was  involYed  in   whe   criminal   trial   and   espocially  wh<^re 


aviiil   ilirt  »»/if5    >;iri;?    Ji«4f^    Jor/I   "mi    io  miv   nl 

.ixaxXLT:^  jZ  i2i  isst  *^ua£C^    i^-t^  *^  e^<5  ,ixi  c^u  .:iSi^a  ^ 

eXX   .'>^o<i-9ua  j.r  iJi^Sl'^   ;^'>^    ''.   V-'f'    .qqA   ,  £J.X   GXX   Ci^lMJ'JiiH 
•  Md  J«  T^^    .q(jA    .I.'i       >^X    .;^ar^o.fti:,:  .jV   :>rryK;?P    ;C€?3    .qqA    .XXX 

X^fciuios   Una    ,.>t«XAv    jiiii  3^«ii;X;>   ;jn»  \»ri':.oSiii  7.'>  qii..«noXittX 

rt'tiol    futrl  /i*Xw   »uttsi  :ii»  a'--^-' ^*^!''**'5   •*   '***-*  J«olXo   <i  lOl 

iJiiH  tf^iftir.Hr'jtii  wjmi  »/li    'lo  Jwo  a«o-i:>  «*un8X   lioX/fv   «^fl9|Xo 

•-t".iv  xXLrfioncia*)   Uiii    f.  X^   X/;inXinlno   »»«(i   «i;  fenvXoviti  iimr 


it  IjavoXves  praoticmlly  the  entabliB^dng  of  the  truth  of 
the  very  ohargo  against  which  he  was  formerly  defending 
Mo   cXient.     Jt>eo,Jle  Xjt,  Per  old »  26S  Hi.   448,  pp.   476  to 

4ao. 

For  th«  errore  indioateti,   the  Judgment  of  the 
Circuit  Ckiurt  ie  r&rvriirni  and  th«  oause  reia&ndod. 

BEV^'J^SSD  AMD  imiAjmro* 


LiR.  PR^^":sii)i^:rT  justic'^  taylor  diggeitts,. 


'•CI" 
srti   It)  irt9t^i>rt.   ^tis    ,i.9lA«sit>ai   oioi-xo  na'^t  la's 


..3:-::n:j2ic  ?{Djyat  ''iTiTauL  ^r^iciarHi  .jim 
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J5HJR3T  SZ  ST.    AUBIH, 


Appellai 


■\ 


APPT?AL  PHOM 

CIRCUIT   rjOHRT, 
COCr   COIJITTY. 


v/ILLIA!'<  0.   KING,   Indiridfally 
and  as  trustee,   MORRIS  rjRTZOH») 
and    CHICAQO  TITLE  AHD  TlfJST   CO,] 
trustee. 


M(»iRis  mm'szotii 


Appellee. 


09  I.A.  419 


MR.    JUSMO"'.  THCMSOH  delivereu  th,e  opinion  of 


the  court* 


This  is  an  appeal  by  lernsst  De  St.  Aubin, 
appellant*  hereinafter  ref«»rred  to  as  the  complainant* 
from  a  decree  entered  against  him  awarding  dasiages  amount- 
ing to  $471.90,  to  i.!orriB  Kurtson,  appellee,  hereinafter 
referred  to  as  the  defendant.   The  decree  w»,s  entered 
folloiTing  the  granting  of  a  notion  nade  by  the  defendants 
to  dissolve  a  preliminary  injunction  which  had  been  pro- 
cured by  the  complainant  and  ie  based  upon  suggestions  of 
damages  which  wore  filed  by  defendant* 

Prior  to  the  institution  of  this  suit,  a  bill 
had  been  filed  in  the  Superior  Court  of  Cook  County  by 
The  Chicago  Title  St   Trust  Co.  as  trustee,  seeking  fore- 
elosure  \mder  a  trust  deed  covering  the  Maimonides  Kosher 
Hospital  w>xlch  had  been  executed  to  secure  a  bond  issue 
of  ^4C,000.   A  final  decree  of  foreclosure  was  entered 
in  that  case  and  the  sale  by  the  Master  in  Chancery, 
under  that  decree,  was  set  for  Nov.  16th.   The  foreclosure 


1 

,Th."):  TKTT'i'ir 

.vrauDO  T>o:                ( 

or       A  ^  p  o  '  * 


( 


iW.>:iTHTrj  aiHiiOii 


\ 

,nJ;rfi;A    .J.i   •a  iR^ttTJi.  ^rf   Ias!.:q«i  ifs  ait  si{<T 
-^.it-'iiui  («»'a*i>'«l'  5)ni.bi.i.«TjR  raiil  iviii'in;..si  .'■'vf^.^na  -^iOTOot.  a  moil 

\^  •Oiii.ol   xooO  "io  .^lijoo   loi-f^qui    «»iri  fU  ijaljtl;  n&arf  bj»xf 
,Xi^^^^^^^^  ^^  fiaMiS  9tQ  xd  •Xo*   »ilJ   x>rui  •bao   Ji;u(J   ni 
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decree  found  that  on«  W«  G,  King  w;',b  the  owner  of  a  major* 
ity  of  thft  bonds  secured  by  the  trust  deed.   On  Hot,  15th, 
defendant  i^orris  ILurtxon  borrowed  $35,000  frou  three  dlf* 
ferent  banks  and  purchased  of  King  and  several  other  of 
the  bond  holders  their  interests  in  the  foreclosure  decree, 
taking  assignments  thereof.   The  coziplainant  here  filed  his 
bill  on  the  morning  of  Nov.  16th,  charging  tiint  he  had  con- 
cluded an  agreement  with  W.  G.  King  for  the  purchase  of  the 
Hospital  bonds  held  by  King,  and  that  he,  the  complainant, 
was  the  real  and  equitable  owner  of  th<»se  bonds  rather 
than  the  defendant.   The  bill  alleges  thct  the  foreclosure 
sale  had  been  set  for  Nov.  16th  and  "that  it  will  be  nec- 
essary, in  order  to  fully  protect  your  orator,  for  an 
injunction  to  be  issued  forthwith  *  *  *  restraining  said 
defendants  *  »  *  *  from  proceeding  with  said  sale  *  *  *.♦• 
The  bill  prays  for  the  issuanc  of  a  writ  of  injunction 
directed  to  William  C.  King,  individually  and  as  trustee, 
and  to  ;-iorrie  Kurtzon,  the  defendant,  and  the  Chicago 
Title  &  TruHt   Co.,  as  trustee,  their  agents  and  attorneys 
"restraining  and  enjoining  them  and  each  of  them  from  assign- 
ing, transferring,  or  otherwise  disposing  of  their  interests 
in  the  First  Mortgage  Bond ^3  of  the  said  kaimonides  Kosher 
Hospital  of  Chicatjo,  as  aforesaid,  from  entering  into  any 
agreement  or  arrangement  for  purchasing  at  said  foreclosure 
sale,  the  said  property,  or  from  themselvefl  buying  in  at 
■aid  foreclosure  sale,  or  from  entering  into  any  arrange- 
ment with  any  person  or  persons  for  buying  for  them  at 
said  foreclosure  sale  the  said  property  to  be  foreclosed 
undpr  paid  foreclosure  sale,  or  from  entering  into  any 
arrangement  of  any  kind,  nature  or  description  with  any 
•ther  bond  holder  or tteir  agents  or  attorneys  to  purchas* 


-lii>  ••Ti{i  asoil  s>0\),i£.«  b^TfOTtod"  aosj"itf;i  altao'.i  Jni^hnslfJb 
,«»Tonh  •tx/BOioPicj'i    .vr.'    fti   a^'joioj-i  -:io!!,t   i!iai)Xo.i  .bnotf  f»(tj 

TJftiRT  sbnoc.f  ^n^i'.i   lo  I'^nv^o  o/o'CTJix/p^   bi\n   lufii   c-iii  sow 

-c-f!  6<f  Lliw   ijk  ^.iju***   i)r3  rfJdl   .voi^  toJ  Jsd  rt«»^if  bcrf  »Xaa 
n«  tot   ,-ioJAto  -Lf;t   ♦caJQiq  ^-IXul   oj    ii-bio  flti  4^!i'i«B»o 

".*    •   *   oJjRa   L-^ia  riii*  3nib->»o  >"xq  i!;oi't  *■;»♦♦   alfifibaotsb 

a^anoiJi^   ».rs  nj/iajjii  t-oi'f.^    ,so:^«uTij  8-11   ,.0^'      JjujiT  ii  nliiT 

ivriaort  aeblnomtaK  ajXaa   sd.!   "^c  cbtto^  9';^-:i:ttou.  ianti  atii  nl 

\ria   liinl   j^ait-tn'^   't?*!*    ,Ij2«s»T:ot8*.««    .oji/jolrtC^   'to  XiJcfXqooIl 

•Ti-'aolcsio"   jl»m   t*?  3/5 i » Brit TUf.'  aot  in»««i;iff«ti«  10  tnsm^fi'i-i^R 

ia  ::i   V'-iCi't^  *«TX»«ffl»rfJ  jwoil  -to   ,  vj^tigqcnq    bino   mU    ,9t0fk 

-•^rs-i-B  xn»   o.rrji   ^,lir>.1r9  cnDt*^  to    .eXra  »i«/eoXo«io?w  M»a 

Jl>«roXsaTol  »tf  o*  7.fi*K^Jiq  i'i^a   -^rfi   or^i«  f^-suaoXpoiol   'aXa» 
■^mi  »ini   scii«#n^   mrv::!  to   ,iil/a«   *ti;8dX()»io'i:   oXjbw  tobwu 
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at  euoh  foreclosure  sale  tho  said  Mairaonides  Kosher  Hospital 
of  Chicago,  and  from  doing  any  act  or  deed,  or  anything 
in  reference  to  the  foreclosure  sale  and  the  disposal  of 
t]^«ir  interests  in  said  decree  in  reference  to  the  Maimoni* 
des  Kosher  Hcspitnl  of  GMoago,  until  the  further  order  of 
this  court  »  *  *,*   The  temporary  restraining  order  which 
was  entered  upon  the  filing-  of  the  bill  was  served  upon  the 
parties  named  in  the  "bill,  and,  ae  a  result,  the  niaster 
ahandoned  the  sale.   The  defendants'  raotion  to  dissolYe 
the  restraining  ordT  was  subsequently  heard,  the  raotion  was 
granted,  and  the  restraining  order  was  disaolved  and  the 
bill  dismissed  for  want  of  equity.   \?hereupon  th«  defendant 
askPd  leave  to  file  suggestions  of  daaages  which  was  allowed. 
Theae  Ruggestion^i  were  filed  and  after  the  hearing  the  court 
allowed  as5  daxaages  the  buej  of  #471.90,  *eing  interest  in 
the  sum  of  ^SOO, 00  on  money  borrowed  by  the  defendant  to 
be  used  in  purcliasing  thp  intrrest  of  the  first  mortgageeB 
from  Hot.  16th,  the  date  which  had  been  set  for  the  sale 
under  the  foreclosure  decree,  to  the  earliest  date  at  which 
another  sale  oould  be  had,  which  was  six  weeks  after  that 
date;  $21.90  being  the  cost  of  adTertieing  the  sale  which 
was  abandoned  and  ^250.00  for  solicitor's  fees  incurred  by 
defendant  for  eervioee  performed  by  hip  solicitor  in  con- 
nection with  the  dissolution  of  the  injunction.   The  court 
then  entered  a  decree  against  the  coraplainant  for  that 
amount,  from  which  this  appeal  was  taken. 

In  Eteeking  to  reverse  the  decree,  the  complainant 
contends  that  the  court  erred  in  allowing  the  defendant, 
as  an  elenent  of  }\iB  damages,  the  item  of  intorost  on  the 
amovuit  which  he  had  "borrowed  nt  the  banks  for  the  purpose  of 
acquiring  the  bonds  of  King  and  the  latter* s  intf^rest  In  the 


ibB'^'j    Ir.    -AS-:   i\.  i:'-^.-   8'>;>.  i-!^'..    "tO    snoi^.; '5-^^11.'^    '^i.iJ    OJ    OV;i'>'?>X    ,0'«5{ia»-l 
n.1    *R^-;    mi   •ani«<i    ,  Vr.lVAv   lies  ai.'^   .ori\j'    •.■»3>^f:;«ii   .'n't  irawoXijji 

%!,■"    ';r'J   tci    ?««s   .'■'••ui   aisrf  iir-idv;   -"t^aij;    Sfl.y    .hi:-;!    .voiV  rns'xl 

jt.'   '.''.Ti.cr: .:    «'*>1    1  •iiJ^i"  ;  J' "    n  o'v   Oo.Vj:'."    'in.-.    'lOftoiirrA- -f/.   !».'?* 
-f "    nt    'rri  :r>  i:  ^<'      i  ••   •;  '   h'---'-»':-£flf.;    -inr  iv'is  •^j   tss't   irra  ..':«>  let 
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foreoloaure  decree,  for  the  reason  that  the  foreclosure 
decree  itself  carried  with  it,  interest  at  the  legal 
rate  during  all  the  period  for  which  the  court  allowed  th« 
defendant  interest  on  the  amount  he  had  borrowed  and  also 
because.  If  the  defendant  was  dariiaged  at  all  by  reason  of 
the  fact  that  the  injunction  prevented  him  from  using  the 
bonds  he  had  purchased  with  the  money  borrowed,  such  dam- 
age was  remote  and  speculative  and  th  :refore  not  recover- 
able.  The  fact  that  thR  foreclosure  decree  carried  with  it, 
under  t)ip  law,  interest  on  the  amount  involved  at  th«*  legal 
rate  wouWnot  prevent  recovery  by  the  defendant  of  his  dam- 
ages.  The  interest  borne  by  th©  decree  is  an  item  afforded 
the  holder  of  the  decree  by  the  law  and  was  not  affected  one 
way  or  the  other  by  the  injunction.   The  defendant  was  direct- 
ly daxaaged  by  the  restraining  order  and  the  resulting  aban- 
donment of  the  sale  and  its  pontponement  for  six  weeks  in 
that  he  borrowed  the  money  to  use  in  acquiring  his  intereBt 
in  the  decree  six  we^^ks  before  he  needed  to  use  it.  3y  reason 
of  the  restraining  order  he  was  obliged  to  pay  six  weeks 
interest  on  the  money  borrowed,  to  no  purpose.   It  is 
true  he  did  use  the  money  in  buying  an  interest  in  the 
decree  and  the  latter  carried  interest  under  thp  law.   But 
he  would  have  been  entitled  to  this  item  of  damages  even  if 
he  had  been  the  original  holder  of  the  bonds.   The  postpone- 
ment of  the  Bale  a  period  of  six  weeks  postponed  the  use 
he  had  for  his  money  which  was  thereby  tied  up  and  he  should 
therefore  have  the  value  of  it  for  that  length  of  time.   It 
seems  to  ue  that  the  allownnce  of  intereet  on  the  money 
borrowed  by  the  defendant  for  the  period  of  d^lay  in  the  sale 
caused  by  the  restraining  order  was  correct,  and  cr;nnot  be 
■aid  to  have  been  spectilative  or  remote.   In  the  cace  of  an 


••■ij   fi  .#oII.'.   Jtioo    ir.J^   iiiii.-.'.r  10"^    bji~i'"...i    '^di  JXr.   ^■^ctliab  '>>tm 

Isv.'Sl   "'•"'    JJ    b''\I:vf.t    Sni:    nfl   '»i'-'    fro    J■•i^•!^-f.«».t^i.i    ,vtrur   "  iJ    'infawu 

•nOwSi*    *lr.    J3    jffr-fc:  <*l'^l-:    ''.«<!.♦    V^^f   ^I'VS'vlcc'i    j  :'.«^?V'.v«  q    ,r  Off  fiflinOV!'   «>J';R'X 

b^b-.c^li-   rift.'i    ff.T    ui    '*9io':ijii   orJJ   vc.r  •^rr-iotf   Jo'^'i-^.J/tl   ^rjT      .owjts 

■Jtfo   ../ "^S'j'i'iP  ion   ••.'.«»*•   i  rta  ■.v.->i"   «5;;:t    '^tj   r>jv:o'^b  fx'i    'iO  a<»^'-J.ort  ♦!>ii';J 

ai    Jl      .e»<»r>t;"iifq   oa   OJ    .bewoT^oc/   >{,f-!70ft:  '»rtt   no  Sa'*i^'ini 
?iLi    lU    .^*r'-'.+  nx   .in  ^J.\^iS  s.i    r.^V\Oiy.   fi.r(1   i>im  bib   nd  •»W'Xrf 

jlu'it<e   Oi.      .-:«   (jij    b»Jt.t    •^'f'*i'>.'<.l    nitw   ritjiilr  ';«itc)a  axrf   t-1   ijjBirt  •!( 
»tf   iOffJiAO    baa    .^to^i-xoa    »}/<if  1^1)70   nninlwi^Q**"!  i^rfJ   >trf   be^tUAO 


injunotion  against  the  cale  of  property  under  a  deed  of 
trust  or  mortgage,  damages  should  be  comput  d  according 
to  the  degree  of  injury  actually  sustained,  f^rni ,    in  all 
such  casec-,  th'?  court  may  take  into  conBidpration  the  proper 
aaount  that  might  have  been  realized  had  the  sale  not  been 
enjoined,  the  value  of  money  at  the  time,  and  such  other 
eircumetnnoes  as  tend  to  show  the  actual  dan/igee  sustained* 
2  High,  on  In4,unotionB.  4th  ed.  Gee,  1671;  City  of  Lt.  Louis 
T.  Alexander.  23  lio,   483,  522;  Aldrlch  t«,  Reynolds .  1  Bar- 
bour'p  Chan.  R,  613,   In  the  latter  case  t!io  defendant  held 
a  bond  and  mortgage  upon  a   farm  in  the  possession  of  the 
eonplainant  and  adrertised  the  premises  for  sale  und<?r  the 
statute,  which  sale  iras  to  have  taken  place  on  the  5th  of 
June,   PreviouG  to  that  time,  the  complainant  obtained  an 
injunction  staying  the  sale  and  gaTC  the  usual  bond.   The 
sale  was  stayed  by  the  injunction  until  the  28th  of  August 
and  finally  took  place  on  the  13th  of  September,   As  one 
•f  the  items  of  damagce,  the  court  alloired  interest  on  the 
amount  due  on  the  bond  and  mortgage  from  the  5th  of  June  to 
the  28th  of  August*  and  the  extra  expense  of  continuing  the 
aotioe  of  salo  during  the  time  the  sale  wae  ouBpended  by 
the  injunotion. 

The  defendant  urges  that  the  oojrt  erred  in  allow** 
ing  solicitor's  feee  because  the  amount  allowed  wa?  r^xcessive 
and  further  because  the  record  fails  to  show  that  the  defend- 
ant either  paid  or  became  liable  to  pay  the  amount  allowed, 
and  fvirther,  because  the  record  does  not  disclose  that  the 
amount  allowed  w(^s  the  usual,  customary  and  fair  charge  for 
tho  services  rend'^red.   In  support  of  this  position,  the 
defendant  cites  the  caoe  of  Jevne  v.  Csftood.  57  111.  340, 


Ts.' t  0     o,' .    !>.-.  .    .  :•  -i..     •.■;!    .^fi   ^i'TCJCi'.  "r.o  f>i.'risv   9r(J    , {jflrrxotflc 
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«.;i    ?a*l^    3«oXr-T4^    lor    fiftoft  iJTOOc-x   r-/L*   «euisaA4f   .tfti-iiiul  baa 
■.(i\  »^Ta/ix>   tint  iftist  ^Bttoj  !uo    t  iaiX: u   itdi   a-*  |)»woIXa  ^^nxicuM 

■    -li;     Cfl    .bno^^O     .V    orrvftL    'to    v  b 
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This  was  a  peculiar  onre  in  tliat  the  trial  court  alJowetl 
defendant,  as  an  element  of  hie  daraa^ee,  an  attorney's  fee 
of  $260  and  the  evidcnae  discloses  the  fact  that  the  de» 
fendant  was  a  lawyer  and  attended  to  his  own  case.   The 
court  eayo  that  the  law  does  not  intend  that  an  attorney 
may  claiia  of  the  opposite  party  a  fee  for  attending  to 
hie  own  suit,  which  is  undoubtedly  true.   Of  course  in  that 
case  the  defendant  had  not  i>aid  any  attorney's  fees,  nor 
had  he  become  liable  to  pay  any.   He  had  introduced  some 
evidence  to  the  effect  that  $250  wan  a  reaBonabl*?  fee  for  the 
services  rendered.   Th'-  court  says  that  such  proof  to  not 
proper  and  sufficient  upon  which  to  base  the  decree,  but 
it  should  be  "What  hse  the  defendant  paid  or  bGocnxe  liable 
to  pay,  and  is  it  thp  usual  and  customary  fee  paid  for  such 
services?"  Following  this  case, there  have  been  several  de- 
cisions holding  in  effect  that  in  order  to  recover  solicitor's 
fees  as  an  item  of  damages  in  a  situation  like  this,  it  was 
not  sufficient  to  show  that  the  sum  allowed  was  a  reasonable 
fee  but  that  it  was  necessary  to  show  that  the  amount  allowed 
was  a  usual  and  customary  fee,  and  that  the  defendant  had 
either  paid  the  amount  or  that  his  attorney  had  charged  him 
with  it.   We  believe  this  is  not  n   correct  rule.   There  is 
no  such  thing  as  a  usual  or  customary  fee  for  legal  services 
rendered  in  connection  with  a  motion  to  dissolve  a  t«aporary 
injunction.   T?aoh  case  rests  upon  its  own  facts,  the  pro- 
priety of  the  fee  charged  depending  upon  the  amount  of  pre- 
paration neceosary  in  thp  giv^n  ca;e,  the   amount  oi  time 
Rpent  in  court,  in  the  actual  attending  upon  the  hearing 
of  the  motion,  the  importance  of  the  litigation,  th^  iuaount 
involved,  and  alno,  in  some  measure,  upon  the  standing  of 
counsel  and  the  financial  ability  of  the  defendaunt  to  pay. 
Vhat  might  well  be  considered  a  very  reasonable  fee  in  one 
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-•b  »ti.*   Jedi   *o.^l   i'ii^    eaaolftnib   '.'tn  iiiv-)   arU    Piuj  OCS^  to 

\-ytni^:iD  n  Jasii   unsJci    j-tj  »<»oi»  mci'iI  f»if.f   i^nrU   r^b  ituoo 

ot   anibno.tJ^  rot  «ol   *i  ^^^T^,q  ojjtaocjtjo  «k/fd^   to  wi«  Co   \ata 

/*.!.'   cl  *  Bat  00   "iO      .«uii   YXt"iifft-obnu   ai  i-fnJttfv  ,3»ljija  rwo   eiri 

^on    ,  B'*9t    t'nomolJA   XJ'^s  blaq   Jon    biu-Ji.   J«.ol:■^r>t!•»b   miS   aaiSO 

MHOB    br»oirboi^rTl   barf  i>>:      .'^n/*  xbc;  ocf   ait.'.sif  <9oioo»if  dcf  beil 

»xl/   tot   fst   oXrfanoaBP-   #i   saw  .^i^**^'   i»:U   So^Yt'n   ''aii   oi   flrn»t»iy9 

Ion   at  to©nq  cfov(3   iari^   «\;n«  J'lwoc   -^/ff      J;<^it^bn«>t  rat^ofYisa 

doua  not  bi«q  set  yt^bb'O^^wo   hn&  Zauau  '>sii  Si   al   brra   ,Y;«q;  ot 

-»b   iHi9T»8   a*»^J  9v«.ri   ai^fii^  .sar.o   8^r!;J    nnivoXXo'-i:   "fapoivtoo 

tosizlioz  19T003T   oi   "^rf^cxo  rii  Jaji:f   ;^09tt'9  ai   jsntbloil  anoieio 

aav  ji    ,Bir{;r   Q3iil  croitaijila  r  ni  Q9^tmab  to  v.Qit  i\n  ar   soet 

»Xrfsno3iS9's   s  a«v  bewcfia  pu/a   ori^   Jflii,f   vo/i»?   o;*"^   inj^ioittua  ioc 

b«woIIj*  ^ni/tM?j?  sri;    ;t-.iiJ^  troths   o^  x^flBaooart  Qi^T  cri  i».i{i  iucf  ••'i 

twtri  Jniibis-t^b   ^ds   int'i    tno   «*ct  Xi^Aootai/c   .'>«*<   Lsnimu  a  bjbw 

ai  iTirfT      .•Xurj    toot-coo    o    tort   nJt   'iL':^  ov*»iX»cf  s»ff      ,JZ  flJ-iw 

••«lrt«8   /ffs'»i'    ret  o-st  xxrc3--tfi!'D   70    r.ni/?i;  13  rs  arti/fJ   riojfa   ofi 

Xtino<iti«j  II  ovioaaii;   oJ      ol-^om;  »  lilM  flaiJoenroc   nx  b©t?I)M9"x 

•Qt«;  9rfJ'    ,aJs«t   nro  » ;  !■   rfo(iu  «Jaet  »<»«f)  xtoaf      ,nol.lr>«i/tttJt 

•-^tq  ^o  ;m  oBu»  3;fJ  «ot4i/  sntbrfoqah  b<»at/4rio   «ftt:  e/<J   tc   vjisltq 

9ati    "5  0   *fii;oinr.  «^r{.t    ,  e>    no    n'>via   ^KJ    ni   -^/.'.aoflSdn  nflJttBtJsq 

im/oau  ►fl^   «nal^Ajr,xili  oiiJ   to  dora^toqml  of£;f    .m^iiOM  91(1  t* 
to  ^ii)flnta  Dfli   fioqu   .qt^jba^ei  enoa  ni   «oniI^«  biw   ^bavlovai 
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oas*  Bight  in  another  easA  be  oonsiderttd  inadequate,  or 
in  still  another  nase  exorbitant.   The  question  involyed 
always  is  whether  or  not,  in  Tiev  of  all  the  oircumstanees 
of  the  oa&e,  the  suaount  allowed  for  solicitor's  fees  is 
reasonable  and  fair.   In  order  that  an  amount  may  properly 
be  allowed  for  eolici tor's  fees,  it  ie  not  necessary  to 
show  that  the  defendant  has  actually  paid  thf   aaount,  nor 
that  the  lawyer  who  represented  him  has  actually  charged 
hia  with  it  upon  his  books.   If  the  record  dieclosPB  the 
fact  that  the  lawyer  has  appeared  for  the  defendant  and 
has  argued  the  motion  to  dissolTe  the  injunction  in  his 
behalf  and  that  the  motion  was  allowed  and  the  injunction 
dissolved,  we  Imve  facts  which  are  priiaa  facie  proof  that 
the  lawyer  was  employed  by  the  defendant,  and,  it  will  be 
presumed  that  he  wma  properly  exaployed  until  the  contrary 
is  shown.   Howard  y.  Burke.  248  111.  224,  231;   School 
Directors  ▼.  Trustees  of  Schools.  66  111,  247;  National 
Bank  ».  ?reenan.  87  111,  App.  622.    However,  the  record 
disoloses  the  fact  that  one  witness  testified  that  for  the 
services  rendered  "between  $250  and  $500  would  be  a  reason- 
able  and  fair  and  usual  charge."  Another  "Kfitnese  testified 
that  $300  would  be  *n   reaeonable,  usual  and  cuetomairy  oharge 
for  eervices  of  that  kind.*     The  amount  allowed  for 
solicitor's  rees  in  this  case  was  entirely  reasonable, 

fhe  only  other  itera  of  daraases  allowed  by  the  trial 
court  was  thp  cost  of  advertising  the  sale  which  was  enjoinad. 
The  action  of  the  trial  court  in  this  regard  was  proper, 
Cuniain/?:B  v,  }3urleson.  78  111.  £81,   The  complainant  has  urged 
upon  UR  the  contention  that  his  bill  and  the  restraining 
order  which  wno  issued  by  the  court  pursuant  to  the  prayer 
of  the  bill  diu  not  restrain  the  sale,   /oi  exataination  of 
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•90ni-2^iir.uusrt;;>   ')-^J    lie  lo  w»iv  ni    ,ioa   xo  'x»h[J'9ifw  si  uxowXa 
ai    »'»•*   8'i  :•;  U»  tioa   -lo't  :<»v.'0ila  .^njjoiujs  9di    .auar*   •.-•xli   lo 

OJ    '^»'- »'»c')a   J  Off   si   J  i    ,835'i   ^  •T.o.TioiXaa   aol   l>ewoXIiii  ©rf 
ion   ,.*rTi"Jtu«  ♦>tU;    bi^q   Tillcjj^Of;   ai»ri   trxc.nnn'i^b  nd^   tusXA  ^adtt 

9rii   arnoio^'it   i»iot;!n:  '«fi;f   11      .ualcocf  ajj-i  noqu  ii  fiiiyv  mirf 

bar  ^."»«On«'t^b  -^r.;^  'xoH   b?5Tfi»;;(;£   ;;rii{  ts^^WfiX  eifi   Jairid"   .toiB't 

uii!   cfl  nc>i*om-<(,nl   »ri^   »vrXo»«iI)  oJi   aoi)on  (Mlt  fcsi/ax'j  stjul 

noAjonoLnl   ?»rfJ   ::xia  bowo    Za   sj^sk   f:oJ;:tt>.!  9di   iAi<.i   fans  llarisef 

Ja/fJ   locr^  aisal  jBrnirr^    c«t«    iolifji    oiUftl  ©vivi'  r**    ,i»'^vIoa«Jti> 

Xvo;:c.^       iZCC^    ,>SS    ,IIi    SJ^ii    .3_>It:x/c    .x  b'X(yro\l      .tVKOiie   oJ 

inos'i'i   »fil    ,i»vowoj*  .SlSd    .siiiA    .1X1   V8    .nflci^9;ig  ^  ;Ar!:a^ 

WTOBust   a  sd  fcl./ov  005$    ti<«  OflS^^  ft»«»w*otf"   •>'>'::;>ljn9i  a»oJ:vx9« 

hol^iJa*^   Brtsril-^    To/iiO'iA     ".©sittifc    1^-^L.aiu'   bn.is  -tiat   bna  sXrfo 

ft^i'C".  :    vi^auojAiJ'    fcnv.    i-Putu   ^p lilar.oaiifit    r^   nd  bSnov  OOC^  iedi 
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the  languege  of  the  bill,  as  quoted  abore,  diBclooee,  however, 
that  it  substantially  prayed  for  an  order  restraining  this 
Bale.   The  ordrr  enter«=d  by  thP  court  waa  that  an  injunction 
be  iseued  as  prayed  for  in  tho  oomplainant'p  bill  of  cctaplaint, 
and  it  inevitably  followed  frora  tJie  entering  of  that  order 
that  the  holding  of  tJie  fsale  was  stayed  and  neoesparily  it 
was  abandoned. 

There  baing  no  erior  in  the  record,  the  decree  is 
affirmed, 

A5rFI:iMRB. 
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JOHN  H,   IXCYD, 
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App«Xl ee , 


I'wAL  FRCat 


MUHI^IPAL  CCUBT 


LIHCQUr  STARSiVi  oorpcrat/(>n,| 
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HR.   JUHTIG"-  THCaiGCH  deliTtsred   the  opinion  of 
tli9  oc  urt . 

This  was  an  attaoJaaent  suit  lirought  in  the  iluniai- 
pal  3ourt  lay  Jolm  H,  Lloyd,  appellee,  hereinafter  referred 
to  fte   the  pi&intif i ,   ag&inflt  the  Lincoln  Stars,  a  oorpora* 
tlon,  appellant,  h«r«i»al*ter  r^^ffsrred  to  ae  the  d^'fendant, 
trharehy  aaid  plaintiff  sought  to  r«oov«r,  undtr  an  all  egad 
oontraot  with  the  defendant,   for  his  aerirloas  rendered  as 
naaagar  of  and  a  pla/ar  upon  th@  haeehall   team  known  as 
tha  Linooln  stars,   plairttiff   alaimiag   that  there  wae  due 
hla  for  ssrvioas  rendered  the  fium  of  t'234.15.     The   oass 
was  tried  below  without  a  Jury  and  the  court  entered  a 
finding  for  the  plaintiff  and  a  judgment  for  tho  full  luaount 
with   oofsts.      The  appeal   is   from  timt  judjgnent. 

¥he  statatuient  of  olaiai  filed  hy  th«  plaintiff 
alleiies  u  writ&eu  ooniract  I'or  tht^  aarvicds  ^n  question, 
executed  \ij/  the  plHlntiff  and  eti«  Hi^deriak  ;i3Mfihon,  and 
further  alleges  that  uubae^un.tt  tA   t^e  ^^eaatloa  of  this 
ooniraot,    there  was  a  ^erhal  a^jreftaent  between  the  plain* 
tiff  and  ^Soifahon  Iqr  whiuh  iilaintlff  was  astil^ed   to  play 
hasehail  during  &he  oontraot  period  i'or  the  Llnoola  r^tars 


r  p  o  <'• 


A 

'•»(• 


V:' 


l>f»Tioliii  •j««i1ttfli*-joxC   .■••XIocqiB   ♦bxoXJ   ,K  mfOv  v^d"  dxttoC    Lad 
^Sn^br.B'i'^b  *iti   »'.-fi  a»   bwT»*>tf>'x  it.J  i>iiii'>-j^!ja  ,j^a3XXcci<i«  ,noX;f 

•»:    t.«ir  oisrLj   Jnrfj   snieLinXo  Tti:?ft,?«iq  , aijBjfa  alo&aXd  »di 
ov.c    '♦uT      .^I.WIStl  lo  «x/*i  »rfi  i)'vi -..iT  jnfJoJtvsea  roJ  aid 
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BaBffhnll  it  Athletic  Aasodntlon  nnd  that  this  action  lagr 
Ka>^}\on  vns  as  tha  duly  authorised  agont  of  the  l,inooln 
Strtra  Oorr) oration.      It  in  further  ttliftg«^tl   in  the  ntattt^utnt 
of  claia  tAiat  pl&iatiff  play(«4  baftsball  for  the  Liaooln 
St^rt  and  vsis  paid  by  theia  for  the  8«rrvioes  bo  reua«red 
at  tbp  rate  OAlled  for  in  the  oontraot»  axeept  for  a  i>or« 
tion  of  the  seonth  of  August ,  1915 .  for  which  he  was  not 
peid  cad  for  vhioh  h@  alleges  thc>re  >u&  due  and  owin^  to 
hiqi  the  aun  of  $234«15  from  the  Linooln  i^tars. 

In  seekitig  to  h»ve  the  jud£,*a<ir«t  rcvt-rsed,  the 
defendant  conteitsdfj  thKt  tlxe  '2t>art  "b«9lei»  erred  in  aduiitting 
iji  «vid*-acje  tlie  sfS-lti-An  oontraat  si/i.Ti«4  l^r  tho  jJlaiatlff 
and  Mrjiianen  uithdiut  Vkrnt,  «otabiiohliig  the  faat  that  MaX:^ahon 
was  tho  duly  authorlaed  agent  of  the  defendant  oorporation, 
or   that  the  latter  asauxai^^d  the  oontract  and  agreed   to  be 
bound  by  ita  terxaa.     That  th«  defendant  was  a  oorpc ration 
was  not  denied.     An  exarain'^tion  of  th«  eYidenco,  as  set 
forth  in  the  record,  leads  one  to  the  inevitable  oonolueioa 
that  tVie  Linacln  ntars  Baseball  and  Athletio  Association  or 
the    linooln  Otaxs«  iKlth  of  vhioh  t»rstB  appear  as  the  imme 
of  the  oorpcration,  and  liollahon  are  one  and  the  weae  thing. 
Cns  witness  who  t .stifled  that  he  had  done  bu&ineas  with 
the  Linooln  ::taxe  for  some  ten  or  eleren  yesxa  testified 
•Our  business  arrangnnents  were  with  MoMahon.      v'p  ne'V^r 
heard  of  a.xiy  other  owner  of  the  'linooln  Ktars  except  iicHahon. 
He  traneaoted  oil   the  bvtfs iness  and  did  all   Uae  paying*" 
The  plaintiff  testified  that  he  oeu&9  to  pl^iy  for  the  Linooln 
Stars  througli  iioMa)ion»   tiuit  the  latter  and  nobody  else  paid 
hin  and  dir^oted  hiu,   and   that  he  never  had  any  deolings 
with  anybody  representing  the  Linooln  Stars  exoept  i'cMahon, 
that  MoUahon  was  the  o-sner  of  the  Linooln  rtare  and  their 
awaia«er,   that  he  organised  then,  and  that  he,  the  plaintiff. 


di   ^iwa   ba<t   9V^   du^'    m  >rii    »o^uXIt»  ad  ilciriv/  icot  I>fli»   t>^!3<t 
.oint':!:  nlQoaX  ■   'jh*  »oi1  (iX.MEU^  !ro  nuja  j»iii  ^(iif 

"MK^ri.ojUi   c>;i^   "^    .>-»tt:^>^   .r»/Vi^Xiot>   •>'*;' ixr-.   -.-fly    '^cnnbiVs*  til 
6*.''  o.*   i>»«a^  bfUi  Sof^Tirtoo   f'KJ    ^";.lccfl«fi  r^^iff&l  ati}  iiatiS   to 

,Viiui3  ei.'j»a  »>.-^.."  iann  «mhj  »i«  aoiiAilor  fenr^  .woJc^^raoii^oo  s»aU  lo 
A^Xv  vainiJA/tf  9a;l   bed  ed  i&dJ  b9ill9Bvi   odw  9»7i{iStw  aoO 

i<ioox9  Biuia  orXodftX  '  '?ff.'   ^.0  t».'TWO  rcariJo  x^i«  lo  Ivxaoxf 
"•^i-iiAm  O'-i    list  hlb  bttn  mM^uim/'f  taU   iia  h^i^A^aaxS  «fi 

tilAti  tax*   x^^<>n  ^^^B  t:>iial  duj   ■}j»:{^    ,nauuUo];<{  /£3i;orcfiJi    tnniS 
a^iXiinif   \;rui   <>£k:(  -si^vaii   n/f  ^xi/l^    t^na   tJcid  i>»#e'>-xlb  bans  mkH 


aeoured  tha  players  to  siake  up  the  tifom  icno^m  as  the   "Linoola 
Stare"   for  1915  under  MoMaiion's  dlreotioa.     He  fuj*the:ij 
testifi<»d  that  V.^liahon  attsndeu  to   everything  Inoludln^ 
the  securing  of  unlforas  nnd  the  >ietaeball  greunda  In  Hew 
York  City  and  th^t  when  he,   the  plaintiff,   elgned  up  the 
players  for  1916 «   :.:;oMahon  supplied  hla  vith  the   oontraota 
for  the  players  to  sign;   tn^se  o(  ntffitots  being  with  the 
Lincoln  Stars;    tliat  he  received  all  orders  for  everything 
ccnet>rning  the  itall  teaa  from  Mr*  M^iahon;   that  everything 
oame  through  him;   that  there  was  no  other  superior  officer 
that  he  knew  of*     All  but^ineso  dealings  were  throu^gh  MolLahon* 
Plaintiff  further  testifies  that  at  the  tix&e  he  executed  the 
contract  in  question  I'oMahon  told  him  he  was   the  sole  ovner 
of  the  I.insjoln  rtars.     There  vere  also  a  auaber  of  letters 
introduced  in  evid«nca,  all  of  which  wpre  signed  by    icliahon, 
having  to  do  with  the  1in<i8iness  of  running  the  loaseball  tean, 
ayio^ing  that  he  had   charge  of  everything,  not  only  the 
booking  of  gofaes  but   the  jsaaklng  of  contracts  for  grand  stand 
seats,    tne  fixing  of   thtt  tonos  ofi  which  they  were  to  play 
gazaee  in  different  cities  and   tilings  of  that  nature.     The 
only  evidonce  introduced  by  the  defsndimt  consisted  of  two 
depoeitione^  one  of  uliich  was  by  i^oMahon  and  in  answer  to  one 
of  the  questions  in  that  dtsposition     he  states  "1  always 
paid  hla*   (the  plaintiff).     He  got  no  naoney  from  the  Linoola 
Stars  besides  what   I  paid  }iii8«" 

There   seeas   tobe  no  doubt  tJiiat  HcHahoa  "uve   the 
sole  proprietor  of  the  Lincoln  ^tar««     If  he  was  not  the 
corporation  itself,  he  is  shown  by  the  teetiaony  to  have 
boon  l^e  dvXy  authorised  agent  of  the  corporation  for  such 
purposes  as  are  InTolved  in  the  agreesiont  of  the  plaintiff 
with  the  corporation*      The   contract  was   partly  executed; 
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plaintlff  acted  as  the  captain  of  the  team  and  played  his 
position  throughout  the  season  of  1915,  up  to  about  Heptem- 
ber  let,  and  received  the  salary  called  for  by  the  contract. 
While  the  written  contract  was  not  with   the  defendant  cor- 
poration, the  evidence  eetabliehes  the  fact  that  the  latter 
ratified  the  contract  and  received  the  benefit  of  the  ser- 
vices of  the  plaintiff  and  that  they  failed  to  pay  the  latter 
for  the  period  alleged  in  the  statement  of  claim.   It  is 
shown  by  the  evidence  that  McMahon  directed  the  plaintiff 
to  play  with  the  Lincoln  Stars  and  to  secure  players  to 
make  up  the  team,  and  appointed  hiisi  its  captain  and  field 
Hjanager.   It  also  establishes  the  fact  that  ouch  payments 
as  the  plaintiff  did  receive,  a3  called  for  by  the  contract, 
were  paid  out  of  funds  received  by  the  defendant  corpora- 
tion from  games  played  by  the  Lincoln  Stars.   There  was  no 
error  in  admitting  the  contrp.ct  in  evidence. 

Defendant  further  urges  that  the  court  erred  in 
sustaining  the  writ  of  attachment,  the  plaintiff  not  having 
proven  any  grounds  therefor.  As  to  this  it  need  only  be 
pointed  out  that  the  affidavit  for  attachment  alleged  two 
statutory  grounds,  only  one  of  which  was  denied  by  the  defend- 
ant in  its  traverse.   The  other  ground  alleged  was  thereby 
admitted  which  is  sufficient  to  sustain  the  judgment  for 
attachment,   Hopkins  v,  l!edley.  97  111.  402;   Simmons  v.  Jen- 
kins.  76  111.  479;   Lettick  v.  Hannodd.  63  111.  335;Williams 
V.  Boyden.  33  111.  App.  477;  I>ougla8  y.  Matson.  35  111.  App. 
533;  Richardson  v,  Gilbert.  135  111.  App,  363. 

There  being  no  error  in  the  record,  the  judgment 
of  the  ;iunicipal  Court  is  nffirmod. 
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jm^nmso  the  opxhios  or  thx  coort. 

Tlids  was  a  reploYln  aviit  'brought  'by  a:ppellae  againat 
appellant  to  recorer  an  automebiXa  oold  to  the  latter  ty  an 
alleged  ag  nt  of  the  ferner.     The  suit  w&a  tried  without  a 
Jury  and  the  co.irt*8  finding  and  judgnent  vere  for  the 
plaintiff. 

The  eridenoe  shows  that  appellee,  a  Michigan 
corporation,   wsta  represented  hy  one  Beane  in  an  office  in 
Chicago,   idiere  he  undertook  to  exercise  for  appellee  the 
duties  of  a  sales  agent.     That  he  had  Bcnm  authority  to  act 
in  that  capacity  is  apparent  and  not  disputed,     ^ile  only 
the  extent  of  his  authority  is  questioaed  and  not  olearly 
diacloaedy   it  is  not,   under  the  oircuxHitances,    specially 
ii^ortant  in  Yiew  of  tho  facts. 

The   contract  was  entered   into  July  3,    1915,      and 
omisisted  of  a  written   offer  by  appellant   to  buy  two   "Lozier 
i/iaehines"  aad  other  property  for  |€, 392.80  -  payment  to  be 
made   in   zino   concentrates,    to  be  subsequently  deliyered.     By 
its  terms  one  of  the  automobiles,    tiie  one  in  question,   was 
to  be  delivered  at  once  and   the  rest  of  the  property  at  the 
time  of  the  delirery  of  the  bill  of  lading  for  the  cmcentrates. 
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Sliertl/  after  X)«m«  aoeofptttd  Ita  tenu  «ad  deliv«r«4  tli« 
ear  in  quest Itm  he  gave  a  copy  of  the  eentraet  to  one 
RothaehiXd,   n  Tice  preaident  of  the  company,  n^oae  teatiamay 
•that  he  was  pr;  ctically  in   charge  of  the  amies  departroent 
of  the  conpony  at  th'-t  tine*  waa  not  diaputed.     Het^isehiid 
knew  of  the  delivery  of  the  aatonobile  aad  explained  hie 
acceptanee  of  the  contract "with out  prejudice*  hy  aayiag 

thMt   if  there  vaa  any  value   in  the  ccm tract  he  wsjited  to 
accept  it  for  the  ceopany  "without  prejudice*     to  it  and 
subject  to  its   confiraatlon.       But  the  raily  evidence  bearing 
on   the  question  of   coafirsMtlon   is   that  gir&i   in  rebuttal  by 
appellRe*8  aecretary,   who  a&id  that  the  contract  w&a  not 
accepted  but  g&v&  no  facta   to  support  euoh  eoncluaion.     He 
B&id  "vdien  the   contract  ^hhk  pressented  to  ua  ve  said  that  we 
would  not  accept   it  because  Mr.  Deane  w&b  authorized  to  sell 
oar a  only  for  oaah."     "^ile  the  record  dees  not  discleae  either 
the  place,   tiiae  or  the  pi  rties  to  auch  a  conTere&tipn,  yet, 
aaauminK  that  the  contract    vaa  prc>0ented  to  some  one  haTing 
final   authority  to  act   thereon,    there  wbm  no  attempt  to  rescind 
the  transaction  until  aereral  Kionths  afterwards.     The?  cTidenoe 
nay  be  suffimarlzed  as  showing  a  sale  and  delivf^ry  of  the 
automobile  to  apcellaiit  by  and  through  an  agent  of  appellee 
by  virtue  of  a  written  contract  that  appellee  with  full   isnowledge 
•f  its  exeoutien  and  delivery  of  the  aiachine  thereunder  per- 
aitt«id  to  otu!id  for  nenths  without  any  K.tteiqpt  t«  rescind  or 
disavow  the  transnotion.     The  fomsJL  deimimd  for  the  autosiobile 
waa  not  laade  until  alnoat  six  months  after   its  delivery,   and 
the  suit  was  not  begim  until  ten  months  thoremfter.     ^ile 
the  contract  was  executory  in  soioe  respects  and  appellant 
stands  ready  to  perform  his  part  of   It,    thnt  feature  is  not 
iayortant  to  the   question  here  involved.     ?ro«  such  facts  it 
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wottld  spps&r  that   it  wao  plaintiff  e>  plmla  duty  to  die&fflrie 
th«  contract  proaq^tly  if   it  intendi^d  to  repudiate   it  and  not 
app&reatly  epscolate  apon  its  adTaatagea  by  witliholding  auoh 
action*      (Iiri«-X.iclc  Oil   Jo,  v.   MarToury.    91  0,  ii,   8ft7| 
yollaaabo  t.   Kilbreth  et  ^,,    17    111.   522.) 

It  ia  not  a  caae  where  the  rights  of  tho  partioa 
are  to  be  rioved  frooi  the  effect  of  the  delay  of  one  of 
thes  to  assert  hi^  righto,   but  one,   as  we  deen  it,   where 
the  right  to  r<»scieBion  depended  xx^qu  provost  action  after 
knoving  tho  f^cte  and  the  other  p&rty  «&s  induced  to  auppese 
the  contr&ct  was  recognized.      (See  notea  in  9  L.  R«   A*  pp. 
607   and  609.) 

The  court's  finding  seens  to  hare  been  baaed  vsrholly 
en  Deane*a  vant  of  authority.     But  under  the  ciroumetancee, 
whether  Deaae  or  H^thechild  exceeded  his  authority  er  not 
the  ooBiptmy  Hsist  be  deemed  to  hare  ratified  er  aeouiesced  in 
the  a«ile  and  can  not  now  quiiation  appellant's  right  to  the 
poaseaeion  Of  the  autonobils,     Accordingly  the  judgment  nust 
be  reTeraed. 
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FIBDiKa   Of  FACT. 

W«  flAd  that  appAllise,    the  L«aler  Motor  Coispany, 
stld  tb«  feutosiobllit   in  q.ue6t.tr.n  to   B{)pellftnt,   Luther  V.  Ri«e, 
and  that   it  did  aet  ha-v«  the  rii^ht  of  poeeeeeieua  thex-t^to  at 
the  time  th«  auit  herein  was   ooiRm«ne«d« 
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(JJiC.    S.   ^Of'J), 


Appellant, 


M.  PlOvSTATY  ft  SGKS,    a 


corporation. 


Appellee • 


PJSAI.  PBOH 

iRiKiciPAL  coimr 

OP  CKICAOO. 

2  09  I.A.  4  26 


Ma.  PHJ^IDXHG  3m'SlG!&  l&AKSM 


This  suit  was  brought  to  reeoTsr  fSOO,   the  purchase 
price  of  a  ear  lead  of  peaches  sold  by  appellant  to  appellee 
for  delivery  to  C.  H.  Viener  A  Co.,   Aloron,   Ohio. 

The  peaches  vere  shipped  froai  K^msaui  aaad  recelTed 
"by  tlie  wiener  Coicpany  at  Akron,   Ohie,   which  diverted  the  car 
to  Pittsburgh,   Pa.,   where  the  peaches  were  sold  for  |30.45, 
the  amount  for  whieh  Jud^isent  w&s  rendered  in  appellant** 
favor . 

1.  B.  Wiener  testified  that  the  peaches  when  ff>URd 
by  hiai  en  the  tracks  at   Akron  were  in  a  *dead  ripe**   ooncUtion 
and  had  to  be  marketed  at  tmce  and  that  they  vere  sent  to 
Pittsburgh  because  his  Co^paliy  eould  not  handle  them  at  Akrm. 
I'he  oTidenoe  is  neager  in  essential  features,   and  several 
quoBtione   of  law  argued  here  are  not  properly  raised  in  t^ 
record,   but  the  Judgment  was  apparently  rendered  on  the  theory 
of  appellant's  negleot  ie  give  notice  of  the  shipment  or 
arrival  of  the  peaches  nnd  appellee* b  right  to  recoup  the 
differenee  between  the  purohsae  price  and  what  the  peaches 
aetttally  sold  for.     But  if  that  was  the  correct  theory  then 
there  waa  insufficient  evidenee  to  show  either  that  diligenee 
in  minimising  the  loss  required  shipping  the  peaches  to  a 
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mere  distant  plaee  ^«r«  th«y  wn\ild  nec««8«rlly  6rri7A  In  a 
worse  ooDditlon,    or  thfit  th<»y  were  sold  at  the  aarkot  price 
or  to  the  'beet  ndTCiatage.   end  for  that  recvemt  tlie  judgseat 
met  be  rerereed  and  the  eauae  reaumded. 

Appellant* e  point  that  l^e  peaches  were  deliVHred 
f .   0.  b»  is   incon9i9t€fnt  vlth  his  at£.teibtiat  of  claim,   and 
his   contention   that  they  were  uneenditien&lly  accepted  by 
defendant  rests  Open  very  iseager  teatiaeny*     In  this  state 
of  the  record  we  do  not  trnderiaiffi  to  paoa  on  thn  quetition 
of  liability  or  the  extent  thereof.     The  neceesity  of 
sufficient  etrideneo  for  a  correct  dotermination  of  the 
issaea  upon   their  setual  merits  reqniree  &  new  triel. 
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LlBitJa  COMFANY,   ft  eoJU^oriGLtica^  | 


DBXIV;??*:'^;©  THE   CPlMlCm   ©F  THB   Cryi^T. 

The  Judgment  e9aq»lain«d  »f  was  readerad  on  a 
▼erdlcl  for  plaintiff   (appellee)    in  an  aotlfm  to  reeorer 
the  pureh&9«  prioe  of  goods   bxiA  BserehandlBe  whieh  plaintiff 
claiaecl  he  sold  and  delivered  to  def indent,    and  which  the 
latter  eontends  was  sold  to  H.  L«  ?rietlB»an»   the  Tioe 
proe.i(lent  of  uppellRBt  p«irp«»rp.tlo»j,   and  not  te  thp  ceayaajr. 

The  evidence  shOK*  without   luemtion  a  eale  had  ut 
an  understood  price  of  f 1318 .84  und  delirsry  of  the  goods 
at  appellant* s  place  of  business,   and  thnt  Friedman  gave 
hia  pergonal  cheeks  ttierafor,   which,   not  being  honored  hy 
thn  banic,   were  returned  unpaid. 

But  the  only  contrororted  fact  wn.H  whether  the 
purcViaue  vhh  made  hy  Friedman  for  the  company  or  for  himself, 
sad  en   thtit  (paestion,   after  a  careful  analysis  of  the  evldenee 
s^ieh   «e  deem  it  unneceseary  to  review  in  df-tail,   we  think  the 
jury  were  warranted  in  finding  a  verdict  against  uppellant 
sAd  that  we  would  net  ho  justified  in  holding  that  the  Tordlet 
•as  manifestly  ugainot   the  weight   of  the   evidence.      In  fact 
«e  think  otherwise  and  do  not  regard  the  errors  assigned  and 
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mwgm§4.  as  t«  the  court *e  rulings  en  PXiAcne^  vufflci^atly 
serious  to  hare  ressonRltly  Affected  the  resl   controverted 
quoBtlon,  f or  the  eyldenco  of  d«f<mdnnt*B  li^'blllty  V9ii  to 
conoluslTO,    in  our  opinion,   that  the  jury  cnvld  h!?rdly  haro 
reached  a  different   conclusion. 

It  io  urged  that  the  Jury  should  not  hare  allowod 
interest,    as   it   did,    froa  th-j  day  of  the  oule,      Ix"  any 
instructions  were  given  on  the  subject  thoy  do  not  appear 
in   the  sbatrsot.     This  is  perhaca  enmigrh  to  @ay  on   that 
eubject.     JJttt  if  the  jury  correctly  found  th%t  yriedHi&n  was 
ecting  on  behalf  of  appellant  when  he  undertook  to  pay  for 
the  goods  ri|:ht   after  delivery  by  hie   checks,   which  «rer« 
for  the  preoiso  <uRf)unt  of  plaintiff's  cls^ls,   the  inf«ranc« 
fellovs  that  the  amount  was  not  <|ttettioa€d  end  -x^s   rtue  at 
the   time  of   the   sele,    and  wee,    thertifore,  a  liquidatad  account 
that  bore   interest  under  the  etatuta.      (Hai,^ht  v,    ntsye'Xf^  et  al». 
69   111.  634.) 

It  was  broufjht  out   in  tha   erideRioe  thut  plaintiff  had 
recovered  a  Judgment  againcit  H.  L.  ?rlod7nan  for  the  cuit'^unt   of 
the  claim  and   it  i*  urged  that  plaintiff   therefore   el«i^ted  to 
sue  the  a^ent  instead  of  the  principal,     thie  was  not  /iiade  an 
is!>ue  by  the  pie -.dings  and  th^  abstract  does  net  disclose  that 
the   court   waa   called  to  rule  upon   the  miftter  l^y   instructions   or 
otherwise.      *'e  shall  not,    therefore,    undertake  to   r(mr>i&er  the 
queetion   on   its  merits.      Finding  no  good  grounds   for  reversal  we 
mutst   affirm  the  judi^rment. 

;7e  do  not  think  this  a  c&ae   for  statutory  damages 
or  additional  coats. 

ATFXRKSiD. 
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A{>pellee«  ) 

vs.  i  j 

FRANK  f  AJSUSLXS  C^ANT,  ) 

AppeMant.  } 


VnvU  IIUKICIIAL  COURT 
OF  CHICAGO. 
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MR.  PTOFSIDUIG  JUSTICE  BATOTSS 
DFLITKRKD  THE  OF W ION  0?  THK  COURT, 

Thia  l8  a  suit  to  recover  from   a  oonuson  carrier, 
engaged  in  the  tusineBe  of  transporting  baggage  for  hire  froia 
one  part  of  the  city  of  Chicago  to  another,.  $1782,  the  es- 
timated ralue  cf  a  aultcase  and  contents,  which  it  received 
for  transportation  and  never  delivered. 

The  statement  of  claim  is  predicated  on  a  breach 
of  the  carrier's  ooatraot  of  carriage.   The  final  affidavit 
of  merits  admits  tJie  character  of  defendant's  business  and 
its  receipt  of  the  suitcase,  but  alleges  that  defendant 
neitner  knovs  nor  admits  the  alleged  values  or  .7hat  the  case 
contained  but  demands  strict  proof  thereof.   Specific  defenses 
were  (1)  that  plaintiff  assented  to  the  condition  of  limita- 
tion of  liwbility  contained  in  the  baggage  check  or  receipt 
delivered  to  her,  (2)  that  defendant  did  not  promise  and 
agree  to  carry  certain  articles  alleged  to  be  contained  In 
the  suitcase,  and  (3)  that  defendant  was  released  frois  lia» 
bility  by  reason  of  fraud  and  deceit  praotiaed  upon  it  by 
plaintiff. 

If  the  limitation  of  liability  in  the  so-called 

"contract-receipt"  was  not  repugnant  to  the  statute  declaring 

that  such  a  limitation  in  a  receipt  is  not  lawful  (Hi^rd'a 

yet 
H.  3.  Ch,  27,  6ec.  1)/^^  ^"  well  settled  law  that  such  a  clause 

is  not  binding  on  the  shipper  unless  assented  to. 
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The  other  speolfio  defenses  rested  on  eTidence 
that  when  plaintiff  handed  the  suitcase  to  defendant's  agent 
for  transportation  she  did  not  disclose  that  it  contained 
valuable  jewelry,  but  stated  that  it  contained  glassware  and 
<«as  then  told  that  it  would  be  taken  "at  the  owner's  risk," 
and  that  she  paid  fifty  cents  for  the  carriap.e  of  it. 

While  the  evidence  did  not  disclose  that  plaln> 
tiff  knew  or   assented  to  the   clause  of  limitation  of  lia- 
bility to  ^IQO  contained  in  the  contract-receipt,  she  adisitted 
that  she  had  heard  there  was  such  a  limitation.   Assuming 
defendant's  evidence  to  be  true,  as  we  must  on  a  iaotion  to 
direct  a  Terdict,  in  view  of  such  adiuiasion  and  evidence 
tending  to  support  the  Inference  tiiat  baii^page  containing 
articles  of  such  value  wculd  not  have  been  received  for 
delivery  at  the  carrier's  risk  for  such  disproportionate 
compensation,  and  that  she  stated  that  the  suitcase  contained 
glassware  and  did  not  mention  that  it  contained  valuable 
jewelry,  and  was  informed  that  it  would  be  taken  at  her  risk, 
we  think  that  the  evidence  presented  as  questions  for  de- 
termination by  the  jury  (1)  whether  there  was  fraud  under  the 
ciroiunstanoea  in  concealing  the  real  character  and  value  of 
the  contents;  (2)  whether  the  sultoaae  contained  such  con- 
tents, and  (3)  whether  there  was  an  express  understanding  or 
agreement  to  take  the  suitcase  at  her  risk.  Hence  it  was 
error  to  direct  a  verdict. 

The  instruction  for  a  verdict  rested  on  the 
linbillty  of  the  carrier  as  an  insurer.  But  it  is  un- 
questioned law  that  fraud  might  absolve  the  carrier  from 
such  llobility,  even  though  not  from  liability  resulting 
from  negli/?enoe.  But  the  statement  of  clpim  is  not  predicated 
on  negligence,  and  if  it  \?a8  we  find  nothing  in  the  proof  to 
substantiate  such  a  claim.   On  the  contrary,  the  proof  sup- 
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ports  th«  Inference  that  the  auiteaae  was  stolen  but  not 
under  ciroiuBatancea  tending  to  axxow  negligence.   The  issue 
of  fraud,  therefore,  was  one  which  under  the  teutimony  ad- 
duced Biiould  have  been  presented  to  the  jury. 

In  soiae^i^st  emalogous  cases  ^here  there  was  a 

suppression  of  the  value  of  goods  delivered  for  tranaporta- 

been 
tion  it  has^held  in  this  'itate  that  the  coxm&on  carrier  was 

reliered  from  its  liability  as  an  insurer.   (Chicago  & 
Aurora  R,  n,   Co.  v.  Thompson ,  19  11 1,  578;  Adams  >":xpress  Co. 
'^'   > erring*  42  111,  458;  Chicago  &   Alton  R.  T^,  Co.  v,  Shea, 
66  id,  471;  Gppenheimer  &  Go,  v,  U.  ^,   Express  Go . ,  69  id, 
62.)  The  doctrine  is  also  recognised  and  supported  in 
Chicago  Central  R,  R,  C£,  v,  Carow,  73  111,  348;  Parnelee  v, 
Lowitz,  74  111,  116,   We  deem  it  unnecessary  to  discuss  the 
doctrine  and  the  basis  of  it,  so  long  as  there  was  sooie  cTi- 
dence,  even  though  frail,  to  whioii  it  is  applicable. 

In  this  Tiew  of  the  case  we  need  not  consider 
objections  to  the  evidence  of  values,  or  appellee's  conten- 
tion that  under  the  rule  of  the  Municipal  Court  the  alleged 
values  were  admitted  because  not  specifically  denied*  By 
hearing  proof  of  values  neither  the  court  nor  counsel  for 
plaintiff  seem  to  have  construed  the  rule  as  applicable  to 
the  pleadings.   If  such  proof  was  requisite  there  might  be  a 
question  whether  in  some  instances  a  proper  foundation  thers- 
for  was  laid. 

RJ5VER8SD  AHD  REMANDBD. 
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faiXur«  to  pay  for  the  sauso.     'fhe  ocrt-.u-tect  x^dade: 

•♦»00.00  April  27.    1915, 

Paoif le  Korthweet  danker 

ailT«rtioejBent  in 

The  Sr>uv«nir  Number 
An*«X'icwi  Banker's   Ati»oci*»,t.lr'n   Cwtvontloii, 
£>eattl««    ila. 

To  occupy  on«  fuii  pa*;e  -  P«go  sipHuw  ifir   wnieii 

th*?    tUf^  i  :iiik(^TikA    tacrl'eifito     tO    pOj      tiiC    liUB    Of    I'WO 

Hundred  flollara  upon  pu>^licHtion   oT  BrtjMvs. 

'wOjjj    Vor   SkfAvisf ti<r.<ii«ient   to  by   J'urniith.ed  upon 
roque'^t   of  pu&JLiah«<r8. 

By  iims't  J.  iit<ptveaa, 
V.  X.   and  U.^r , 
Address  tihica^Q,    111. 

Accepted  ty 

The  eole  defense  set  forth  in  defendwit'e  afflclaTlt 
t?f  JTflrlte  Is  "Thet  the  eald  euppoood  centraet  *  *  *  was  on  or 
alJtnit  June  i^lst,    I91ft,    »nd  htfero  the  performance  of  the  said 
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•upposdd  eontraot  by  tli«  plaintiff,    cancelled  by   thm  de- 
fendant,* 

I'lalntiff  proY*d   the  signatures   tc   the  oon* 
traet  and  that  ?tldaaii  was  his  authorised  re;  resentatlTe, 
and  admitted  that  prior  to  perf oraanee  he  received  de- 
fendant's letter   of  June  21  st,    1916,    canoen  ing  the  "or- 
der**,  and  one   dated  July  2Ttilt   1915,    eaylng   the  "contraot 
referred  to  Is  cancelled.*     The  defendant   Introciuced  no 
testimony  and  the  court   (a  jury  haring  been  vaitred)   de- 
nied the  siotioB   to  find  in   its  fsver  and  found   for  plain- 
tiff,  assessing  his  dsusi^igee  at  $2C0  and  coats. 

It  is  urged  that  the  vrlting  eas  a  mere 
order,   and  lacks  autuality  of  obligation,    that   lu^;   #ords 
"accepted  by  E,  J^eldman"   impose  no  obligation.      In  this 
contention  we  do  not  concur,  but  regard  the  acceptance 
clause  an  implied  promise  of  publication  in  consideration 
ef  the  proislsc  of  appellant  te  pay  for  it. 

The  only  issuable  fact  presented  by  the 

pleadings  was  whether   the  contraet  was  repudiated.       That 

not  beiBg  questioned,    the  only   thing  left   to   decide  was 

the  asaeunt   of   daiofiges   sustained.      The  moount  assessed 

was  the  contract   price.      In   that  conclusion   we  think 

the  court   is   sustained  by   the  weight  of  nutherity  to 

the  effect   that  in  an  action  on  a  contract  of  this  kind   - 

for  adTertlaing  -   it   is   incuabent  on   defendant   to  produce 

proof  tending   to  ainlffiise   the  daanges,   and  in   the  absence 
thereof   the  measure  of   daiuaees  ^r ima  f ncie  is  the  face  of 

the  contract.     I'nat  rule  »as  observed  in  the  follo«ing 
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e«a«»*    80ED«   of  irhieh  are  analogous   in  font  of  contract 
and   in  point  of  fact  to  th«  case  at  bar.        (Buyer* a 
Index  ▼.   The  X-Hay  Co..    152  111.  App.   238;      ffare 
Brothere  v.   Cortland  Co.,    76  Atl.   »t.    j,   331;      Trfeaosman 
Co.   V.   Superior  Uffn .   Co..    147  Fioh.   702j     Peck  &  Oo. 
T.   E.  £.  ^etal  Hoofing  &  Corruii^atia^  Co«.    96   Vo.   App. 
Rep.   213.)        The  Judgment  will  be  affirmed. 

AFFIRKBD. 


fi-^Jltiiiii^        .Trtii  J  JO  oH.4to   !?iv.'   oj   jo.i-'S,  "in   j'lio.i  f(i  ban 
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yRAHK  A.  UiSUSf,      \ 
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\  /   )  iaaiicis»AL  couht 
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AKTOK  J.   C  HV^'JC,   Bailiff   Of      /       )  W  CMiCAiJO. 

the  Municipal   Court  anf 
H.  B.  QniDm,  \ 

Afp«lX«^ts. 


209  I.A.  431 


DSLIViiRKD  fHI'.  Ca»lNie«   OV  IBS  cotmT. 


Thin  was  e.  trial  of  right  of  property,   plaintiff 
(appellee)   claiming  ms  purchaser  at  »  sale  under  a  chattel 
nortga^t,   and  defendants   (appellants)  under  an  exeoution 
•n  a  Judipeent  af:ainat  the  mortgagor.     The  execution  -was  <te» 
livered  to  sippellant  bailiff,   the  writ  aerred  en  the  Judg* 
■eat  debtor,   and  desand  atade  for  p&yntfmt  of  the  Judgment, 
all  on  July  13,    1916,    the  day  after  the  Judgment  wee  re- 
oovered.     The  mortgasee  took  poeaession  of  the  property  ^ept. 
31,   1916.     The  levy  was  aade  September  snth,   and  the  notioee 
of  sele  thereimder  potted  October  6,    1916.     In  the  neontiao 
tliio  suit  wae  begun.     Plaintiff's  purcheise  was  on  the  sajsio 
day  of  the  lery  but  after  the  latter  vaa  made  and  with  full 
IcnoidLedge  of  it.     The  chattel  aiortgage  mis  executed  Beptei&ber 
29,   191Q,   but  was  net  recorded  until   Auguat  2S,    1916. 

There  seems  to  ha^e  been  no  dispute  about  the 
material  facte,  but  the   court  erroneously  direct<»d  a 
rerdiet  for  the  plaintiff.     There  can  be  no  queetioa  that 
the  execution  become  a  lien  on  the  property  at  the  time 
it  was  delivered  to  the  sheriff  July  IS,   1916.      (Hanchett  t. 
Ires,    133   111.   332.)      And  es  peeeeseien     under   the 
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mertffagc  ^\.c   taien  »ft»n'  the  Uim   ^ttr.ch*^  amil  thert  ^sib 
»o  aricenRfc  t*»zija{r.   io  iAhfih  tKat  tiie  lii^n  was  5«3]jsac!«<!,  £»r 

©vte^ririjiffl,   and   ta«  nhuillftt  flioi't?;.».»ie  had  not  ^eaa  rQc-ordofi, 
pialntifx'  un^ulrad  ao   fij^M  ft-a  a^ai^st;   sppolljmta,   es  to 
T^iaa  th»  «»rtgags  w -^   in^yllA.      (::i^3,   1,    CI:.   95    '.   >  «; 

Trill,    uherefaya,    b«;  r=i*c!i-«fed  caJ  &  judgaent   ^r.tercrd  hjra 

In  appellant  C>}?BS4'i  ae  taiiir^T  of  aai-l  court.. 
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^'»  fiad  tk&i  tfct  ri.fht  to  the  pr«^*erty  cle«erlb«# 

Ccr»3£.lc,   »is  JBRillff  ©f  th*  Jiu'ilcif*!  Ctivs't  ©if  GMc&«<it  ^X 
Tlrtu«  ©f  the  IIkh  of  euia  exfccutioa  fead   the  Isvy  tfetifof . 
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BARKY  LliSD!^ 

Appellant, 

"•   \ 

WXiLZAH  DOMXHICK  \a  ADOLfH 
MXJLLELUU^   doing  ttufl^nees  hb 
lillltuR  Doainick  aa<\  Company 
•ad  joaisi^ii  DOMialCK,  \ 
AppelleiiMi 


Iffi.   I»Hli3IDlsr6   JU3TICS  BAHItSS 

DlhVf'ilUT)  TH;:   opinion   05"  THE   CmjT^T, 


'apkial  mm 

IRWICIPAI.  cr^  i« 
0?  GHIOAOO. 
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thJLB  was  a  suit  liy  plaintiff  in  error  to  roeoTer 
the  Bxaount  of  money  he  h&d  paid  on  his  eontraot  to  purehtise 
the  chase  is  of  an  ^lutenehlle  «md  hare  ether  parts  adjusted 
thereto.       hen  he  went  to  get  the  car  there  was  a  dispute 
as  to  the  aiaount  due,   and  flefendHnts  retained  the  car* 
Daring  that  tisM  he  was  a  niaor*     A  few  d^^ys  later  he  heeaoM 
tf  aee,   rescinded  the  o«»atrect  and  brought  salt  to  reeoTer 
the  Boney  so  paid. 

The  trial  eourt  said  "the  only  question  here  is, 
ean  a  adner  osUee  a  contraet  and  after  his  majority  rescind 
the   oontreot  and  reeoTer  back  vdiat  he  OAid?"     and  entered 
the  finding  and  judgaent  for  defendnats. 

As   there  was  no  ratification   of   the  contract  shown 
after  plaintiff  reached  his  majority,    the  judgment  was  contrary 
%9  the  law,    (Ituller  t.  Caiuee  Orocftry  Co..    241  111,   398)   and 
■ttst  he  roTersed.     A  judgnent  will  be  entered  here  for 
plaintiff   in  error  for  |97.12,   being  for  $90,    the  awn  paid, 
and  the  statutory  interest  thereon  froa  July  ft,   1916,   when 
the  deSBnd  for  the  return  sf  the  noney  was  aade,   and  oosts. 

RBTSBSXO  AiTD  JUDGKiaETT  H8riS« 
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yiNDiNC-   OS"  FACTS. 

W»  find  th»t   the  appellant,    Harry  Linder,    waa 
a  minor  when  he   entered   into  the   contract   in  question, 
and   that  he  rescinded   and  had  not  ratified   it  after 
attaixiing  his  majority,    and  that   there   is  new  due  him 
$S7.1S   for  mon«y  he  paid   thereon   with   interest  from  July 
5,    1916. 


*<<'  — 


i9CfT«  ii   ht>j:"\J:^'iii  Jon  luia  fco.3  .b^baxocsT;  oii  Jaxii   tna 
jiiri  9i/fc   won  at   9ier{:i   J^b/vj    b^-<8    ,T>"^i:'x«t«^  ^Iff  anitilaJija 
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LOUIS  HUBXH, 


i  APPliUUL  fROK  KUBICIPAL 


o  ^ 


SaiJITSaKD  Tits  OPINION  OF  TFS  CO'JHT. 


Appelioe  breught  Wilt  to  yeeoT«r  on  tvo  coupon  or 
latereot  notes  executed  by  appeXlAnt  and  eecwred  by  his  trust 
dead  of  certain  real  estate.     Appollant*e  sucoctslTe  affidarite 
•f  Borite   #ere  titioh  in  tuzn  utriokon  from  the  files  vith  lea^e 
to  amend  and  he   electing  to  stand  by  the  last,  defeult  and 
Jttdgiient  were  taken  against  hia. 

The  only  quest lea  presented  for  rerlow  is  as  to  the 
sufficiency  of  the  last  of  said  afridavita. 

It  alleges  after  execution  of  the  trust  deed 
defendant  sold  the  real  estate  to  one  Leparsky  vho  aseusied  and 
agreed  to  pay  the  incuaibranoe  and  placed  a  second  mortgage 
thereon  giving  tlie  notes  secured  thereby  to  def endtmt  as  part 
of  the  purchnce  price,    end   that  subsequently  by  virtue  of  a 
contract  betveon  then  defendant  gave  the  latter  notes  to  plain- 
tiff;     that  with  knowledga  of  these  oircuiBf^t»inoes  the  holder 
at  naturity  of  the  notes  sued  m   entered  into  some  sort  of  an 
agreement  with  defendant   to  relieve  hia  from  all  personal 
liability  thereon  and  so  notified  plaintiff;      that  the  holder 
subsequently  threatening  foreclosure »   plaintiff  purchased 
said  notes   fron  hlRi,    on  which  tlie  holder  had  made  the  following 
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•ndoz>ftament:      *The  Xl«n  ef  the   within   coupon  or  int^rttat 
Bote  i«  Bul>Jeet  and  subordinate  to  th«  li«n  of  any  interest 
and  principtU.  note  maturing  subaoquent  to  the  maturity  of 
the  vithin  note";      th^^t  the  plaintiff  eonu^.enoed  foreclosure 
•f  th«'  second  mortgai^e  and  procured  «.  u^le  thereunder. 

^pellant*s  contention  thctt  the  purehaue  by  plain- 
tiff of  said  coupon  notes  under  auch  oircuastaneea  to  avoid 
forocloBiure  was  ecfulynlenh  to  a  pay;  ent  and   oaneellation  of 
the  eace,    ia  urithout  merit  jwnfl  not  »upported  "by  authority; 
•nd  his   clain  that   on   the  sale  to  Lepareky  defendant  b<;carae 
merely  a  »urety  on  the  notes  and  that  the  real  estate   "l^eoame 
liable  as  principal  for   the  indebtedness   on   aaid  mortgage 
notes"   is   contrary  to  the  Ian  of  this  state  vhieh  is   that  the 
mortgagee  may  treat  both  the  mortgageor  and  n  grantee  assuming 
the  mortgage  tm  principal   debtora   rwid  have  a  personal  decree 
again.iit  both  unless  he  hnu   con0ont<^d  to  accept  the  grantee  as 
surety,   and   thut  his   contract  rights   ean  not  be  changed  by 
any  arrangomeut  between  the  oortgistgeor  and  his  grantee  without 
hib  consent,     (gish  t.  Glo;y;er^    154   111.  86;      Scholten  ▼.  -Barber. 
217    111.   148,    150J      Klwell  v.  Kicka.    130   111.   App.   584.) 

Dor  was  the  subordination  clause  a  defense.     The 
ri^ht  of  the  holder  of  mortgage  notes  to  postpone  the  lien 
thereof  to  a  subsequout  lien  w&s  upheld  in  j*  a  eke  on  v.  Grosser, 
121   111.   App.   563. 

The  affidarit  alleges,  bat  dees  not  set  forth 
facts  to  shew  th^t  plaintiff  was  not  a  bona  fide  holder,   nor 
does  it  set  forth  facts  8hr>wing   the  foreclosure  of  the  second 
mortgage  satisfied  or  paid  the  notes  sued  on,   or  that  the 
executory  agreement  to  release  defendant  from  liability 
thereon  was   supported  by  a  consideration  or   in   &ny  way  binding. 
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B«r  was  Xhe  conditienal  tender  of  payatmt  a 
defense.     In  f».et  such  a  plea  admitted   the!  some  money  was 
due.     (Koaroe  t.   qaBldeck,  78  111.  450;     owe et land  ▼. 
Ttttiiill.    S4   i>l.    215.) 

Th<3re  iB  no  merit  in  the   eentmition  of  a  Y&rlanee 
"by  reaaon  of  Bueh  s«l>orrtination  elauae  it  forjains  no  part 
of  the  notea  when  executed,   or  by  reason  of  the  faet  that  a 
previous  iioldsr  of  the  note,    la  order  to  iadicnto  to  hiM 
who   sraa  the  owner  of  the  equity  of  rod*i»q?tion,    wrote 
Lepay8ky*9  name  in  lead  pencil  underneath  the  signature  of 
the  maker. 

The  affldftvit  was  properly  utricken  and   the 
judgment  will  be  affirsied. 
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Plaintiff's  »t»te«eni  of  claim  jjub  for  $^^,50  du« 
for  aerrlots  olaiised  to  haTa  tm&n  r«n«!er«d  under  an  ags^eaent 
to  saeurtt  fer  defendant  a  certain   contract  for  mason  work. 
Defendant  denied  th«;   Indebtednese  and  th<t    It  entered  late 
•ueh  an  agreement* 

Ve  vrstild  be  jutstlfied  In  strlicing  the  alleged 
"atatenent  of  ff>cta*  froai  the  r<ao«rd  citnd  affirming  the  Judgaent 
for  WMttt  of  koyr  asBlgnneat  of  '^^rror  relating  to  the  coBsaoon 
law  record.     The  ao»callod  atateiaasit  of  ft^cts  la  not  a 
atatenusnt  of  facts  -  though  oal  ed  tm€,  certified  as  eueh,     Zt 
is  a  nere  recitation  of  teatinony  not  certified  to  as  either 
a  stenographic  report  or  a  bill  of  exoeptioRR. 

HovoTer,   were  we  to  deea  the  proceedings  had  at 
the  trial  properly  befox^  us  for  roTlow  one  quoation  only 
would  be  presented,   •  whether  the  parties   conteicplated  that 
the  agreement  should  not  be  cosoqplete  until  it  was  actually 
reduced  to  writing  Mid  signed. 

yroHi  the  "  a  tat  omen  t  of  f^riots"  that  appears  to 
hare  been  a  centrorerted  fact,  plaintiff  testifying  that 
the  teras  of  the  contract  wore  agreed  to  and  performed  on 
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bis  part  before  the  suggestion  w»&  stade   to  put   the   contract 
In  wrltlnjr,   and   to  80tt«  ext?*>t  lie  waa  sttoported  "by  the 
testimony  of  defmii«int*B  ettomoy  nrho  drs^  the  writing  that 
defendants  refuevd  to  ai|^n,     The  testimony  of  the  defendants 
weiB  to  the   ooQtrary.     It  wuld  8tth»erT«  no  purpose  to  repeat 
oad  discuss  the  evidence  ee  long  &u  after  rerlewlng  it  >fe 
can  not  say  that  the  court *b  flntiing,    to  the  effect  that 
there  was  a  oeapleted  agreemimt  before  the  attenpt  to  put 
it  in  writing,    is  manifestly  against  the  weight  of  the 
evidence.     Ihe  judgment  will  be  affirmed. 
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TSKLirsR?;©  TOT  OyiSIOH  O?  TR!S  ey*J«?. 

TLi»  is  an  appoRl    in  a  ferolbl«  dctainctr  suit 
ii^€«r«ln  a  verdict  warn  <ilr«et«d  l>y  the  court  for   the  plain- 
tiff  (•ppelleo)  at   the  oloae  of   th«  eridenoe*     Atpellant 
B;r*v«Yy  had  &  laas«  to  th«  pre^isiast  fr«»  :icpt(u&bftr  26 » 
1911*  until  ^Jcpte^bber  2HJt   1^16*   wit£i  tixe  option  until 
tfaroii  li   19144   for  an  extenelcm  of  fiir«  y«arft,   and  ««8 
in  pa<i»«»si9n  thereof  thTouj^h  appellant  rmwecsn  to  vtaom 
It  h«d  «ul»l  et   them.     The  leeaer's  Interest  in  the  Brewery's 
leaee  was  Assi^jned  to  «^pell«»e  Koetner  Hay  1,   1916,   to 
whom  the  Brevery  eubeetjuently  ettomed,   and  he  aleo  eo* 
quired  an  interest  in  the  premieos  for  a  term  of  years 
trosi  cee  Pothsehild  ?*o  purohased  the«  froist  ftp'pe11nnt*8 
leeeior  efter  yarch  i,   193  6.     Appellee  declined  to  reeeive 
the  rent  «ft«»r  aepteciher  3c,   1916,   deronnded  pessesaion  of 
the  Brewery  on  Cetober  2nd,   nnd  brought  this  suit  0<itob«r 
a,   1916,   nalcing  Bewson  defendant   In  wehnmry,    1917, 

It   is  uri^ed  that  so  d«cand  for  penseseion  of 
the  pre?;ises   <vas  ^ade  on    Dawson.     Sone  was  neoeseary. 
(Vcl,   5,    aec.    du45,  and  Vol.   4,    ueo.   7C5C>,    111,   citato,   Ann,) 
It  la  fa:x.iliar  law  that  after  the  eat^iration  of  a  lease 
without  any  new  agrewsent  or  assent  of  the  lesvor  to  a 
holding  over,  m  demand  for  possession  before  bringing  the 
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aotien   la  not  ntoessAry  «ltJaer  of  th9  leasee  or  its  sub* 
teiui&t.      (CondoB  y.  itr ookway.  157   111,  90-94}   frank  v. 
t&uTC£«£,   31  ill,   Aj^i),   6»ii;   (f«o .  £.   Oeck     co«  ▼.  >'itggeral_d, 
1^1  itt.   135-136,)       f>ostn«r  had  f^   right  to  treat  the  lessee 
and  its   sub-tenant  as  trespassers  after  the  expiration  of 
appsllRBt's  lease,    (Condoja  v.  Brookiwy,   supra j   end  besides 
tJbs  lessee  and  its  assigns  were  bound  toy  an  express  -araiver 
of  notiee  and  of  demand  contained  In  the  lease.      (Hsj^ct  t. 
Hioofaliffs*    131    III.   468-473;   BjSliBtfcy  ▼.   Bryan ,    96   111. 
404.) 

Appellant  offered  erldenoe  of  a  oonTersatiea 
beturten  rcatner  *nd  officers  of  the  Brewery  prior  to  Kareh 
1,   1816,   tc  the  effeot  that  he  apprised  thfts  of  his  luring 
a  contract  to  purchase  the  premises   (which  does  not  appear 
to  hRve  b«eii  consuauteted}   «od  deeired  t©  knew  whether  the 
Brewery  inte!^ded  to   exercise  its  option  of  exteneloa*   and 
W9.8  told  that  it  did.     as  there  was  no  ether  proof  offered 
of  the  exeroiee  of   t>ie  option,    or  that  tesded  to  establish 
a  privity  of  contraet  or  relation  between  Kostner  and  the 
Brewery  prior  to   the  letter's  ettomnent,    there  was  no 
bftsia  for  auea  evidence  and  it  was  properly  rejected.     The 
Sttae  coaTersBtion  forired  the  baeis  of  an   equitable  rroceed- 
ln«  bToujpht  by  the  t^trpe  Brewery  arelnst  ?;ostner  and  we 
hsld  tliat  it  did  not  estop  Kostner  from  elaimlne  possession 
ef  the  preaiaes  «fter  aepteiaber  sr,   1916,   whe»-the  lease 
erpired*      (F»  £.   iitege  Brewery  v.   Fostrer,   303    111,   App,   4l«, 
and  opinion  filed  l^eee«\ie»  21,   1917.)     Vueb  leas  4id  it  con- 
fer ^^J^on  appellant  nny  legcl   ripht  to  possession. 

The  objection  to   the  ad^iasibillty  of  said  eon- 
TCyanoes  trnde  after  l^areh  1,    1916,    -thereby  Rothschild  toolt 
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th©  f«e  from  •ppsll.Bwt's  lessor  and  appellee  a  leaee  fro» 
Both»child  for  a  terrrt  of  y^ars,   -h-aa  properly  overrtiled  as 
they  eupperted  appellee^ a  c2alK  to   thci  right  ef  possession 
after  Septembejr  SC,   1V16. 

At  the  ia&ametit  jsiust  be  affimed  «•  dwty  ap- 
pellee's taotion  to  striice  the  bill  of  exeepilons  fr«Es  the 
record  regardlcee  of  its  ni«i'lt£,   11  any, 
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Appellee  has  moved  to  affira  the  judgnont  heroin, 
basing  hie  motion  upon  tho  fact  that  all  of  tho  aaaignnents 
•f  error  relate   to  the  prooot^dlixgii  h&d  at  the  trial,    and 
the  further  fact  that   euch  prooe«dingB  have  not  been  preserved 
ia  tho   record.     Appellant  hoe  filed  hie  brief  and  argument 
discuseinn   only  questi'^sof   evidence  and   the  rulings   Of 

tho  oourt  thereon.      In  the  aheen::e  of  any  document  preserving 
in  th«  record  the  proceedings  had  at  the  trial  on  vrhich  ouch 
aosit^nnents   of  error  are  based   it   is  saanifeat   that  ther®   is 
nothing  before  us  for  consideratitm. 

,«e  find  attached  to  the  assignment  of   errors  aa 
affidavit  of  onm  of  appolXnnt's  counsel  purporting!  to  oet 
forth  what   took  place  at  the  trial.     It  does  not  appear  to 
have  boon  a  part  of  the  rooord  below  and  hence  is   improperly 
inserted   in   the  re>cord  here,    and  will   be   atrieken   on  our  oim 
■otion.     Under  the   circuits  tan  ces  Botion   to  affirn  tho  judgmont 
will  bo  allowed. 

AFFlRMiilD. 
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C.   A.    CIIAHK3IL. 

.  j\pp«3jant. 

n.  jUaTiGs  ifi»«iaa> 'mLirsRS-B  ihs  cpiHicqi  OF  THS  cormt . 

This  was  ft  proceeding  "by  eclre  faolaBt    oonmienned  by 
tb«  Orient  JJwauf acturlng  Coa^pany,   plaintiff  below,   on  tlio  21»t 
day  of  July,    1916,    in   the  Municipal  Cf^urt  of     hlcaigo,   againot 
C.  A.  caumn«ll,   defendant  below,   to  rorJ^e    &  judgBi«nt  reeorered 
by  the  ssia  Orient  Hanuf i^eturing  Company  againbt  th«  said 
C.   h,   Charmell,    an  the  23rd  day  of  Jenuary,   1907,   for  tho  sua 
ef  1^177 .25  and  eoets .     The  writ  n^as  nutde  returnable  on  August 
3,    1916  .     On  Auguat   4,   defendant  vae  defaulted  for  want   of  an 
•ppearetttoo,   and  a  Judgaeat  ef  reriTor  was  entered  in  faror 
ef  plaintiff,   in  the  bub  aforementioned,     (m  August  9,   defendant 
filed  »n  appearance  in  the  said  c;^uso  and  with  it  a  moticn, 
supported  by  affidarit,    to  yaeate  the  judgment  of  reYiror. 
Upon  a  hearing  the  oourt  on  October  14,   1916  denied  this 
motion,   and  thereupna  defendant  prayed  an  appeal  fro^t  the  salA 
order  of  d«iial .     On  Octobftr  31,    1916,    defendant  filed  a 
Torified  petition  in   said  cause,    setting  forth  that  the 
jttdKm«it  upon  which  the  i^oire  focias     proceedings  were  based 
was  net  properly  entered  of  record,    and  praying  thi^it  plaintiff 
be  reciuired  to  show  cause  ^tihy  an  order  should  net  be     entered 
requiring  the  clerk  ef  the  Moniolpal  eourt  to  enter,    in  a 
properly  bound  book  ef  reeerds,   a  full  and  complete  record 
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of  th«  JudgR«ntf    AcoordiBg  to   the  fopma   of   the  ooBuaon  Ism, 
idiich  alght  b«  certified  to  the  Appollat*  Court,     The  court 
deviled   iiefeniant'B  aaid  petition,   and  thereupon  defendant 
preiyed  en  t-ppeal  therefrom  to   this  court .     Ly  tMe  «novielous 
Method,   def ^ndfoit  hfc&  taken  two  sn]par&tc  &pp<sejLs   In  the  uioee 
c&uee,    after  t^io  eotry  of  final  Judgaent. 

The  af'idATit  filed   in  eupport  of  defendent'e  said 
Biotion   of  ciugust   9,    1916,    cet   forth,    ©ubetaJitijsllj,    that   the 
failure  of   defendant   to  file  a  tinely  t^ppearcmee  in  the  stiid 
e««ee  w&s   due  to   an   overeight   on  the  p.art   of  coun«el*s 
otenographer,    who  had  been  directed   to   remind  him,   upon  the 
r«tum  d«y  of   the  writ,    to  file  an  appearance  and  «r  adffldftvlt 
of  def(m»e.     But  from  the  said  af -  id&Ylt  It  appears  aleo,    that 
a  olerk   in  coiiofsel's  office,   mho  knew  of  the  pevideney  of  the 
•Aid  o«M)!»e,   hjsd  made  an  InTesstisf^tlon  of  the  enva»t  record  some 
tine  prior  to  tJu  ri^tura  day  of  the  writ,   for  the  purpose  of 
preparing  an  affidavit  of  defense.     Up<m  thi»   ohowinr.    It   cannot 
bo  said   tkvAt   csunael  has  used  due  dillgonco  and  that  the   court 
ahused   Ita  discretion  in  denying  the  »iLld  notion.     9or  does  it 
appeaf  froai  said   effidavit,    ihiat  defcmdant  had   h  meritorioue 
defense   to  tHn  said    action.     The  allegation,    th«At  defendsmt 

WRfi  not  Jointly  liable  with   another  defendant,    and   th»t  he  J93QX 

was   unav/are 
■&fe:axj6}6Xl;&X:0}tiepl  of  the  faet  thnt  no  Jud^pieat  hn^d  been  entered 

agalntt  the  oeid   other  def en  :»^nt,    does  not   set  forth  a  good 

defontio.     The  ether  r'^eitals   in   the   affidaTit,    if  true,   would 

show  at  BOBt  (m   irregularity  in   the  Judgsent.     This,  however, 

would  not  he  euffioient  to   ^et  aside  the  judgment  on  a  scire 

ffecias  proceeding.     The  only  defenae  av&ilahle   in  such  a 

proceeding  is,   that  the  Judgiaent  was  void  or   th^t  it  has  been 

paid.  Reed  t,  Waterbury  Hatl.  T^ank.  231  111.  246. 

With  respect   to  deftmdant's   second  sotion  au&de  after 
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thft  (»xpirfetlon  of  the  ju<Jgraent  terir.  r-md  eXter  thfi  overruXiug 
of  r   ei»tiKr  pridr  wotlrirj  nir5.6<»  durinc   tho  term,    from  wT.ioh 
an  appeal  r»«  siIro  t«^ken.    It  ir  nufflclent  tn  i>«x  thj  t  under 
sect  j  in  SI  of  the  .♦'wniclpRl  Co«rt  Act,    «^l  .  57,    ',  15,  ©f   HI. 
th«  «ub»#<?tJ?>nt  ffPt.i<->B  we>  la   ret  ll«.      f^ople  ▼.    ;>»X1^,    255 
111.   45Cj     flare   v.  fields,    1!^«   111.  App.   .'41. 

fdndlng  ae  rerersiblc  errrr,   the  Judgment  will  be 
»f  f  Iraod . 

AFFIRJfifD. 
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and  as  ttxseutigiix  imder  tifb  X&st  j 

will  And  testdMMmt  of  Hijhard  ) 
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m*  jUiitxcE  iisiM^iii}  si;^iYkiiB»  TR8  mtstm  o?  teh  ccu>^t. 

This  is  an  ft|»:p«al  from  «  deeroft  suetitining  & 
C<m«r«d  deaurrer  to  and  diamis»ifii;  for  wunt  of  equity,   a 
cttrt&in  aiB«n4ed  bill  filed  Ijy  th«  Cengreas  Hotel  Coi^Riiy, 
eoBipleinttiit  below.     Th«  prisaary  objeet  thereef  was  te  eons>eX 
the  defendant,   Kllm  B»  Smithgate,    individually  and  as 
•xecutrix  und«r  the  last  will  snd  testament  ef  Hieh«ird  H» 
8euthg&te,   hereinafter  referred  to  as  the  deoeBsed,    to  re> 
fund  te  the  coBqileinant  so  isuoh  of  the  estate  received  by 
her  frea  the  d>teeasetf  as  will  equal  th«>  full  value  of  114f> 
shares  ef  the  capital  stock  of  the  eoatplctinent,    tog«ther 
with  interest  and  dividends  thereea,   and  te  decree  that 
certain  real  estate  alleged  to  have  been  purchased  eat  of  the 
|)roee«ds  ef  th^  sale  of  the  said  1140  shares  of  stock  be 
iRf>rfiSoed  with  a  trust   ia  favor  of  the  eoa^plainant  * 

The  salient  filets  recited  la  the  a»«mded  bill 
of  eenylaiat  are  subs t sat ially  as  follows: 

fhat  the  coBiplaineBt   is   an   Illinois   corporation, 
cmtherised  to  OF.rry  on  a  hotel  bueiaesu  nad  to  erect  and 
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naintain  equitable  building*  for  tliRt  yurpoec  la  tbr>  ti%j  9t 
Chioago;      that  on  ^«y  IH,   190\ ,   «b<S  prior  therat(»»    itn 
Cfl^ltAl   btoeic  ooMaivtod  of  1S(,CK)0  sh&ros  of  eomron   ^^tock 
and   5,000  eimrea   of  preferred    vtecu,    of  th«>  ptvr  vt>lu«  of 
^00  psr  sharo,    »t  which  tlso  the  d ^eos^aed  vr^s  the  Oimer  of 
100  Bharea   of   %h«  aold  eon^ion  stoek,   and  ytma  alao  a  director 
an4  iric«  preaidimX  of   the  ooHplalaant;      th«t  prior  thereto 
aad  ceatinuoualy  thereefter  up  te  Vgxeh  1,   1911,    th«  deeeasod 
waa  uaaFg^r  of  tViC  hot<9l  prooerty  ©f  the  coBBplaiinant,   and  for 
his  8«rTlce&   in   th%t   eapacity  he  was  paid  a  »&lnry;      that  on 
May  17,    19^)..^,   he  waa  elected  president  of  the  cf^mplalnant  and 
oontlnM«i   in   sucto  office  until  March  1,   1911;      that   iuring  tha 
year  lfl9y  the  coaplttlnant   eritcted  .■?  building  )cno^ni   sia  iho 
Congraos  Hotel,    »t   the   eom'»r  of  ^iohigan  ^Tonuo  aotl  Coa^reta 
street;      th<«t  durinjg  the  years  19C0  and  1901  it  hecano 
Aoceaaary  for  the  conplsiniuit  to  enlarge  ite  hotel  and  to 
eonatruet  an  addition  theretij      thist  v/ith  thia  in   ▼!«*,    during 
the  year  190C,   the  coiaplainaat  obtainad  a  9t>«yfl»r  lense  froa 
one  Blair  te  the  pro-iorty  knor^  aa  No,   ??25  alchisa^   avenue, 
located   inanediately  Bcuth  of  and   ncljolninj;  the   coKpla.inant*B 
hotel  bxiildinRj      that  the  deee- aed  obtained  for  hieieolf  and 
la  hia  oew  naieo,    an   optif>n  for  a  99-yoar  leare   <«  the  premief^a 
£nowt  ao  Moa,   286   and  227  Midhigaa  avenup,    iranjed lately  south 
of  and  a^ijoinin^  tho   'xforeeaid  Blair  property;      tbfxt  th«?  hy- 
lawa  of  the  ooa^any  then  in  force  proYicl«d  for  a  heard  of  nine 
directera;      that   m  liay  18,    1901,   fire  directora  held  o   special 
meeting  of  the  aaid  hoard,   at  wk  Ich  the  decoaeed  Bn<i  four 
othera   .fere  pref>«nt  end  adopted  a  reeolution  provldine  that  a 
oartain   contrsot  hetwe*?}   the  df»ce«»ed  aat^   the   cnepiainant  bo 
approred  aad   epread  of  record,    and  that   the   of^icrtra  of  the 
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tfoqplalnauat  b«  «ut]Mirl««d  to  eoc«cttt«  wad  dekiyer  th«  smm) 
that  the  contract  r^forredi  t^  prarlded  th&t  tiMi  4A«6^*«d, 
harijBLg  aa  option  for  a  let&ao  on  the  pranloos  la&9nm  a*  H«s» 
326  taa.^  227  kleliliiBii  aToauOf   should  etmst  a.  99*y«tr  loaso 
to  bo  ox&euted  end  dsii/ered   to  tbf   coKiplalnant;      tHiKit  he 
Should  cause  to  be  c^recteo  oa  th».  premiaee  en  t?hieh  h«  had 
the  said  option,   and  on  thoee  already  leased  to  the  coRplalseata 
a  building  to  be  uood  ia  ecmneotion  with  the  «««  oecmBied  by 
the  eosipialnanti      cht^t  h«  oh'^id  eontr&ct  for  the  oonatruotioa 
thereof  end  have  eompletc  control   of  the  ereetinn  of  the  said 
building;      that  for  the  purposse  of  raltsinf  utoney  with  whloh  to 
pay  for  the  proposed  structure,   th«  eoz^l^lnant  should  tX9fi% 
a  b<Midl   l9atte  for  $860,000,    eeeurln^;  3s/%»«  by  trtset  deed  oa  ita 
leaioheld  Interetst   in  ih@  aforeanid  presBlfJes;      thPiX  the  deoeaaodi 
should  eolielt  sttboeriptl<ma  to  th«  is^ld  h(yn<^   Isnuf^;      th«t  la 
•Mialderatlon  of  hia  proourin??  the  oontemolatett  Xcjnafc,   his 
se«^ioeo   In   contrHotiag  for  the  oonotruation  of  the  new  >mild« 
lag  and  la  obtaining  uubBcrl^tione  to  th«»  proposed  b«ad  issue, 
the  deoeawod  was  to  receive  frtm  the  cisplainant  $^£1,000  of  tha 
•mnsoa  capital  Qtook  of  th*^  conr'lalnant,    fully  pai<:t  end  ami* 
assessable;     tht  t  on  Jttly  31,   1901,  a  BuppXesaental  nffreef«««it 
was  entered  into  between  the  ooBsplalnant ,   th«  d«>eeRaad  and  the 
MerchaiitB  Loan  &  Trust   Conrojiny  of  Chioaj^o,   wher<&in  the  latter 
was  Bade  truetct   t,o   r5?f:»lve   th?  said   $331,000  Of  slock,    which 
it  was   thereby  directed  to  turn  over  to  the  decerned  as  his  sola 
property*   upon  the  eonpletlon   of  the  huildlaff  t^d  laqaroToaonts; 
that  on  l&arch  ?,    19r;3,   the  said  Herohaats  henn  h  truet  Cosipany 
turned  over  the  $331, OOr   of  atoex,   1140  Hharee  of  whieh  were 
delivered  to  the  d«cet»aed,   and   the  r*?sainder  to  eertala  others, 
la  eoeordaaee  with  his  orders;      that  duria^?;   the  year  1910  the 
doeo&sed  eold  the  SRld  1140   shares   of   atock,   and  eut   of  the 
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in  tho   city  of  Chicaco}      that  he  illtt4  on  kt«reb  3,    191^, 
leaTlxig   e    Iret  vilX  &nv.  tuetUBmi,   wKleh  v»»  duly  |ii°ov»d   la 
tho  rrob&te  Crvrt   cf   Cook  County j      ajdci   tlmt   the  delcmClant, 
hie  videir,    ?ac  thereia  Appointed  ex«6aixix. 

Th$  <»iKen1ed  bill  of  coatplaiiat  favth«r  »ll«ged  th»t 
the  »c\s  &iid  ctoinge  ftf  tiia  .iirfe«t03P»  ^t  the  apeeiAl  meeting 
ef  May  15,    19C1,   at  -whicb  tlie  oyid  reaolutinn  whb  «4'>pte4, 
««re  void  and  not  "binding  on   tlit?   co«>»la,iaant,   t)ec4»Ui»i4   there 
wr>B  no   -luorum  o'i*   tht-   diroctorrj-te  proiseai  Ai   vhe  Kwid  meetinis; 
that  the  pi'esence  of  at  leeu^t  five  laettbfcrisj  »fca   in^iibpensahlA  to 
conntitute  R  qu©i*"a-'^;      that  there   ««3r®  five  K«R?lf«r«  pres^rit, 
includinif^  tVe  <i€Te«-'H8«d  who,  how^v^r,    »houl<i  not  h»ve  he«n 
«on»idere<!   as  preswrit  '>ecau»c  hfe  «;ft*   intereet'^d   in   th©  cantrmet 
i«  !>•  T0t«d  upOB  «      Xt  further  felifct^ftri   t'-*  t   tbe-   eoi3sld.-r?stioB 
%9  b<i  paid  the  iJ>"e»a6ad  waa  so   exceaeivo  mid  exorbitant  &«  to 
eonstituto  a  fraud  upon    tho   cnaplminant  and   Itis    otouicholdex's; 
thf.t  tht:   3nid  iigreeaseata  w«r»  proourcui  whil«   the  deofcKaed 
»UEtaine«3  a  fiduciary  relAtion?aip  to   tn«  ofH^l«in«fent;      »wd  thAt 
the  st«ii  &gre«sftiit&  vetm  n^v^r  {ittthoris«d  hy  »  loii?»l  vote  of 
tho  directors  at  &ny  i^ectiing  held  in  &ccorA<mc«  with  tb<$  by* 
Ift^se,    ani   «c.r.t  nsvor  ratified  >.y  it»   3tocjchold«rs  «t  any  meeting 
of  thffl  said  8to*jsih^lder«  «t  w)iiiih  such  r«f«:r<^nce  to  the  aald 
«ot»  onl  doallngii    of  the  hoard  of  direotara  trao  »«de,   which 
would  navo  ai$rBrised   thta  stockholders  pr^'noiit  i^t  iiuoh  meet  in.;; 
of  8uoh  aeta  of   th.^^  auid  boari   of  diraoto;*^*     Th^ro   ia  alao 
an  avormant    that  fro?a  UTaroii,   1903,    to  ;3aroh  1,    18X1,    U\r.!  de* 
eoRoed,   by  rouaon  of  hia  Inrgo   ^took  holdingu,   daffbtHt«*d  tho 
entire  dirfictor&te  of  tho  oonplainant  and  eontroll«d  ita 
polioie^e  and  deetini^it,   for  which  reaocn  no  action  oowld 
haTO  boon  taken  durin^^  that  tiiuc  to  sot  naide  tho  agroemonta 
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««a|iXaiadd  of;      aad  thai  %k«  i>&id  ibetii  «f   thd  4l«aaAa«di  w«r« 
atvdsr  y»tlfl«a  l»y  th«  dlraotora  e  -  »tao3Ciolda2>K  af  tho 

If  th«  eoa^raets  ooafipialii<3<Sl  ol    <7»rs  fres  fron  frtiud 
Oa  t)^«  p&x't,  of  ^hid  d93«au«^,    Uioa  th«  f&et  'clu'-t  he  -^T^m  » 
dlr«ct^OY  of   l,Aa  edsr^ilftinaut  ai  Xhm  tine  of  their   ecni^VMBatiem 
4ud  jjuuption  w;>ulu  nu^   lanpaiy  tiiais*  ralld^t/.     fji:  ^«  ^«  ft  £• 
^»   ve*»   7*  £i^.^4it  «t  |k^>,    IftX   j'll*  444,    448*)     2«16  amended 
iitl'x  <>r   acraplaxBt   cAai»:)MHi«   a  g'3,n>&Tal  axldgittlca  of  fraud,   1>ut 
tii«;«  Is  no  fl^eoll'ic  a.v«7M«it  9f  ««ajr  Tact   0  7  fu.ats  rr>9«  «r/<ie]i 
fraud   i»ad  r«a«t<3T>aftbly  v>«  Inf^rxi^t     th4»  ylftadtfr^s)  mavj  cenelu»i(Mi 
^9ins  iai^ufrioi«Bl^»     ^^b  Ui«  d«»S(»iiaed  pro^J^^reci  Ui««  i^ald  Xtftsc 
»i)tion{      ij^'it   oofial4a?Atit3a,    i*    a»y,  li«  paii"   th»r*foy;      vhat 
yrdTit*    ir  any,    th«  -i/oawada  -d i-^riviat^.  frain  iii.»  antiv*«!  t*»n»*ction, 
or  wh^irsJLn  ik«  scat idj»rl^t ion  7«i?it«d  In   tht^  sold  R^r('«'«*^<^t  1« 
«xeri>it««t,    is  n-^t  ^laol^n^U  "^y  tha  bill  of  ee>^«i>l«int . 

dir«ot«irat«  of  th«   coaitlsinaat,    fron  Si».rch,    l^c^S  to  ^reh  I, 
1911,    it  vill  be  notod  ^hb>.%   tho  r«)£Oltttlo«i  ^aprovini;  t^« 
sociiraet  in  ^ostlau  ma^  siiiL%,laQvi»tn.<  t^o  {r(V;(;9r  oflt^^^rs  to 
oxoouto  tli9  scuno,    w<is  paftsad  iii  a  socdtin/?  nf  tb«  b4»«ir<S  »f 
dlraotora  bald  <^aria»<!  tho  iiieath  df  ilajr,   19C3,,   «a^  th'^r  p^f^saaat 
to  the  Muld  r»»oiutloiit,    ta«  i»»l£i   oentvAftt  ^»9  »xMi9i%;»6  on  J^ly 
X7   thoranl'tor  «t  aaotiia>i-  a^^aisuL  aao-^tiii'/  9f  tho  botuM  of  ' 

dlrcv.tdx'a,   av  viiioii  Ajparontl/  tUa  -nitiro  board  var^  prrofwt, 
•id  no  qudstloa  iu  rai^iod  \in  to  '^h«;  regularity  or  l0g;alitv'  of 
the  tnaoine«td  trAticuotod  thoi'eiBkt*     At  tble  in««itln,«;  ^  ciupitleaeatal 
agr  oiBcnt  tftvs  miterod  Into  sfhiefc  Ir.   fiffcrst  i/si*  a  ooasilete 
ratifieation  of  the   actioa   t.jken  tt  the  fcetting  of  I'Ay  16, 
1901,    for   It   authorized  the  Merchantu  Lc»n  /'^  Trust   Compnay  to 


-rH  m 


•  ^   ■»    .__    ._j.'      J'       .-..^'i:  il'.-.     jic-r^..     »,i;«^^;:.-    ,.*;  -   .;  i*..    u    jioi  ;<J»*/,a:   JUt4<5 

.  ?;^{;e.;■-^■••.■.    ":r.    ..£::~    ri.i,>    ^'^   i:rO!t.t:  i.^^f2i/j   .i  ■■' ^(  e,c    ,<?««.;>  I'^tOJfee' 

>^' '    -  it/vo*.  ■  ■, -J   ii    ^:^^l£or,if{  'da    7.>;j'J   <,■• '^  j^v)  fir  ef?   lliv  ^H:    ^lX9t 

: nrvlC^''^}    .     •■•  ■"   .  ,'■■'"'!     ,vr...     V'-    .'o.vriu;    ft...'    ■  <;.!;-;v»''   I'X&i,/   Hit; Je.5*X^ fc 

vl»;",    ■•  -       •,^:.'^  ••>    ■    •■      v-^.v  ."n<-''-     i".jt*fi    -.'lij     .uol^' ■■jLni^ivi'l   i/iwW   '-;«t'l    «m 

,tx9-'      ■ '■■  \    ■.■.>    -;    -r-i.-..-.-^    '  u^    ,SJn-i. '■';•'<  •■■.•:>, I  '.    .;  m    ,ii*i;«J.>.i»'aii'> 


.-i4rlJ.v*ir  t«  tla«  a««8d5£»tf   tii«  stock  iji  qaectiait  wpcn  tb* 
aoavAtiiitiR   9f   i.riii  Dul^otinfr.     At  this  tlac  tV^e  fi^B^^^se^  «»b 
ths  UoXi-r^y  of  Viti  Xtx>  Bhi^ma  of  oit9it4&X  atftcik  <>f  th^  co«i>l«iiaaat 
ilis  uuuAU  uo^,    iJi«9r v.f GS'tt,   httV«  doTPmat^a  the  bflter??  9f  dir   etors 
t^y  riia&or-  of  hie  tixccii  boX4ing»i     &i'    ia  zn^  ab3«sio«  of  «ay 
chjisgc  cf  ff&ua  or   tfcc  xiiijrfc  of  the  ^tix^^jtera   In  rRtlfying  th« 
eaiti  agri»i::»i«iit,    thv  bill  ol  ci»i^].«lat  f^dln  to  set  forth  a 
ui«u«(«i  9f   DCtictB  in  this  r9S|»«ot* 

So  qu^siiOii  &8  td  th<«!  I«?ga3.ity  »f  t.:h«  srsld  oonir&et 
wiia  rul0o«i  fr«in  l<».y,   IBOl  ti»  :««eir<s.\i,   X^O-2,   dwrSjag  T^leh  tlsao  It 
z5U3t  *>«  ooiio^dwi  th<i  d?.-!>«?«^si»«?,  <iia  nnt  de9aibiAt<^  ths  board  of 
dirsctoifu;     aad  it  is  ai^lfldfmt,   th^^t  ea  Sqpt'^jsajor  8,   X9XX, 
>%f  ier  th.    o.lIagaci  <u-«ai»i«iiion  T.iy  the  fjsjcetaed  >Msr',  tcrj&lakited,    the 
ii«>iiii|iil^^uaut  r«tuftftd  te  t*«Jicit  Hity  fiction  in  tho  K^f^tter  «K«n  ro» 
viU«^<.%«ia  is^vrltliii^  to  Uo  «<>  by  «fB«)  of  Jktf^  atockr>oldero,   and  no 
actloia  v:ii.e  t&Jcos,  by  ooR^lolnast  us  ill  th«  jrev^r  XPl^ ,     Con^loinant 
cife$uioi  a«.ao<.&   thi*  9aj»»lTitjr  ea  ite  $art  bt^^vaiio  Oao  of  its 
ovocJchelaors  thrst^tenod  to  ftiad  did  onbo«qu«mtly  f  il^  a  bill  in 
Uio  UiLitod  -^tt&too  iii«trl«t  v?urt,   ^lioh  vna  aftor^Ajrdo  disBlsooA* 

iiToa  «  Q<4r<»:CuX  •».>AJSdL»fition  of  th9  hill  of  ooncpl&lnt, 
it  id  ovid^Q^  tiukt.  #i,«K  ths)  'bo^rti  of  .ilrodtorv.  ratf^lod  tho 
<>s«:i'#uii:o&t  cotHpialBsd  of  they  w«p«  acting  Iei  gocil  f.$.lth  and 
wui-t*  free  frosi  any  aawii^MtiriB  ^?n  th«  pnrt  of  the  iftco^-ocd*     Tho 
i-aUteteut  iiHTlBg  t'0«<»  thus  lo^r&lXy  ratified  Isy  thi&  "board  of 
ditfoctoro  ana  epraiid  of   ri^cord  6a  tho  h^'ko  of  tho  GomplAinaat, 
«hi.cdi  fcor*  ofi#e   to  Inepecticn^    clcr.rXy  the  r-ai<^  Vo&rd  of 
<lirfcoto:r«  icuid  actual  notleo  r.hor-^of,   and  tho  utoekholdoro  st 
Xo«at  hiii  c(m»tT)»oti-ro  netise*     Tho  envpcn.r  h»A:  c7fc4Xod  itoolf 
n'   wao  i>«a«fiio  of  the  contract  in  aueotica  for  uyvardo  of  16 
yoare,    d >ring  whloh  tiRte  it  haa  apparently  enjoyed  sufficient 
proopority  to  pay  l&rge  diridondo  on  ita  fltoo:k.     Fi'o^  the  foro* 
going,    it   io  epperent  not   only  thzit  the  bill  of  complaint  i« 
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dweiu  oi    fiqiii&jr  bui  alBC  thu-t  ttoa^ldltiaiit.  h&a  hmen  guilty  af 
laoiitts   iu  in6titaii&ii:  xhX»  proceeding*     •^^livortiia&ly  Ui«»    Ue^f^v 
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APPSAL   FROM 

MOMiciBAL  corral 
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MR.   JUo'ilCS  MODCSAU)  DliXIVKTlSD  TH2  OPIHIOK   0?  IKS  COTRT . 


Thlt  aupeal  oreeentB  for  rsriew  a  judgment  for 
$1X0,43  entered   in  favor  of  appellee,  plaintiff  "belew. 

Plalatiff  ovmed  &  motor  \>oat  whleh  was  moored  in 
JaekBOu  Park  l^oon.    In  the  city  of  C^ieago,    during  the 
Bumiaer  of  1914.     On   August   29^    1914,    defe»daut   tonk  the 
eaid  boat  out,   «nd  while  operating  it  in  the  outer  harbor, 
a  U&it<^d  utatiia  government  a^eat  cazne     ahoard  to  take  in- 
ventory of   its  etiuipment,    and  npoa  inspection  certain  efttlpaoat 
required  by  federal   statute  nut  found  lacking,    for  which 
infraction  a  penalty  was  aeaossed  againat  the  said  boat,   whleh 
waa  subsequently,   uoon  application,    reduced  to  $30,     Oa 
februto-y  26,    1915,    the   »aid  boat  wae  libsled  rjid  estlaed  by  the 
federal  authorities   for  failure  to  pay  the  aaid  fine.     On 
April   8,    191ft,   plaintiff,    through  his   attorney,    settled  the 
■atter  by  paying  the  »un  of  |160,C0.     Of  this  amount,    °121.3S 
wau  for   cuatodiwn'8   fees  ^ioh  accrued  fvfter   the  boat  had  been 
libeled  and  seised. 

Ihe  principal  question  here  prennnted   is   one   of 
fact,    vis.,   ^rtiether  the  plaintiff  had  notice   of  the  fine 
inposed  upon  his  beet,   before  its  libel  and  seizure.     Plain* 
tiff  testified  that  he   first  learned   of   the  govemiBent*s 
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aetien   during  the  latter  port  of  February,    1915,   vhcn  one 
Rttpkee,    th«  harbor  mastor   in   nhnrnttt,    informfid  him  of   tJie  libel 
an^  oBinvkTu  of  his  boat  f9v  failure  to  pay  the  fine  hereinaboro 
referred  to.     The  eyideneo  ohowa  that  the  libel  prooeoding  vas 
eonut!eneed  and  the  boat  soiased  on  February  '^6,   191&.     Aceording 
to   plaintiff* M   adaiai^ion,    therefore,   h«  reoeired   iRt».edlat« 
BOtiee  th«»r*of .     It   further  ap5»«ar8  from  the  evidence,    that 
plaintiff  and  defendant,   together  with  one  Burke,    took  a  trip 
In  plaintiff's  boist  aubae'^uently   to  its   ineoection  by  tho 
gOTemaent  asont    in   /oiguot,    1914.      ;)efendimt  tewtified   that  on 
this   oaccaion  he  informed  plsintiff  of  the  actim   of  th? 
goremment  Jttat  referred  to,   and  hie  t«£»ti3!0ny  in  this   respect 
w«a   corroborated   by  ths  »aid  Burke.     x>laintiff,    erhile  admitting 
that   txie  three  »<»re   out   to^j^ther  ah  iitatsd,   denied,  having  ovor 
been  ao  inforicei  by  def 'indent*      Ihe   avidsaoe  also   ahowa   that 
on  tebrusry  10,    1913,    the  ^nlt«pd    it^atea   collector  of   cuetomo 
at  Chicago  advlreesed  a  letter   to  i^laintiff   in   which  h&  informed 
him  of   the  fine  levied  asain^sv  his  boat  c^Jid  requested   iaurediate 
payment   vhereof,    ;»tatinK  further   that   onlesB   the  fine  was 
profqpitly  paid,    plaintiff's  bo/)t  would  be  libeled  and  soiised. 
It  having  been   admitted  th&t   thie  It^tter  wae  ^bailed   in  due 
course  from  the  ofi'ioe  of  the  collector  of   cuetSiiB,   &  copy 
thereof  vas  received  in  evidence  without  ebJectioB*     Plaintiff 
testified,   however,    that  he   did  not   reoall  havings    received  any 
Buch  letter.     Thia  latter  testiinony  wri.3  of   ''  purely  neg&tive 
character,    and  under  all   the  circumstbneee   in   evidence,    failed 
to  rebut   the  preauiEg>tion   that  ne  did  receive   it  but  vab 
apparently   iadil    erent   in   the  matter.     Plaintiff *b   apparent 
iadifference  is   farther  evidenced  by  his   failure   to  act   for 
nearly  six  weeks  after  he  had   admittedly  learned   that  }:is  boat 
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IomA  1»«aa   a«iced  ^y  the  goremment.     ITreiR  e   careful   erAi^iination 
of  all  the  HvLUvBce,    »•  are   iBipellod   to  the   conclusion  that 
plaintiff  wskO  fu3.1y  nwaro  of  the  fino  iapeoad,   at  a  tlno  when 
psyxBcnt  of   the  oum  of  j6j20  would  hRTo  dischi^.rged  hi»  ho^t  and 
aroided  tho  additional  ospen^^e  her«)inaboTe  r«f«rr»d  to.     Rio 
reccrery  sht^^tLd  thra'oforo  haro  boon   limited  to  this  an<^unt . 
(Cedar  Hap  ids  Hy.  A  I.t.    "o.   v.   Spregwc    >".1oq  .   Co^. ,    '^80   111,   386.) 
Aeoordlngly  tho  judipnont  will  he  rerersed  and  judgiaont  entered 
hero  for  plaintiff,    is  the  mvm  of  #20,     i'^cich  party  to  pay  hia 
•wn  eests . 
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Ihi*   court  iindif,  -a^  a  fact,    that  prior  to 
ftibri^&ry  £16,    1915,    ple^intlff  knew  that  $  fine  la  t^e  euxc 
of  twewty  (Soiirrc   (^/^O.t)f;)  had  T  een   la^jcso^a  upon  his  tuotor 
boat  for  "uoing  opgrfnted.  on  navlfjablo  patera  without  prober 
and  sufficient  oquipKont  a4  re-^yljffii  by  th«  iMtt«d  ot«t©» 
»arici<a«  lava. 


wis  •> 


ci:w.    «    A'oi 


163     -      23127 


WMMIMQ  M.   VAT^ma, 


Appellee, 


▼a. 


SOOTHXRir  FUlLa'iY  CC^mY, 
A  oorpor»tien, 
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I  COOK  C'njHTY. 


BR.  JUHTic':  KftPCK/xc  r^'*!.!^!^'',?:^  Tim  misim  ow  tk?  ecuBT, 


Bgr  this  ;apT>«al  it  is   sou^i^t  %6  remv  a  Judgaeat 
fer  $3,000«C0  entered  ciK»in«t  appelliukt,   defendant  below,   in 
«B  aetian  brought  under  th«  federal  enployers  liability  ^ict. 

The  Aocldcrat  eecurrea  en  October  SI,   1912,  ^et«««n 
ih«  hours  df  5:30  and  6:00  F.  .¥.,    in  the  city  of  Ba«t  3t. 
JwOula,    Xlllnois.     At  tho  tiAe  o\    the  injury,   pla.iati:'f  v&« 
in  one  of  def«Baj»Rt*s  switoh  y&r^n,    ycnomx  a«  the  sixth  stroet 
yard.     Defondtnt  h&d  jmether  switch  yexd  kneifn  as   the  Bfmverside 
yard,   which  vaei  located   about  on«  arid  eno-haULf  milea  «a»t  of  the 
acii^  eixth  etroet  yard.     A  fr&mo  building  lcno«a  as   the  ewiteh 
ahi^aty  vas  leert«d  at   the   «aat   end   ef   defcn^'ient'e    said  sixth 
atraet  yard,    about  110"^  fost  eact  of  the  place  irhere  plaintiff 
*a»   injured.     The  svltchlng  crewa  aitnploysd  in  defttndant'a  aaid 
yardj   forked  in  shifts,   •   th«  night  erov  going  on  c!uty  at  ft:4S 
!'•  h»     At  the  tine  in   question,   both  ereisrs  used   the  aaao 
switoh  fiasgine,     Flaintiff  was  the  fereaan  of  the  night  «r«w. 
AocordiaiK   to  hia   teatistony,    it  was  his  oustos,   purattant  to  an 
order  froan  his  superior,   to  report   for  duty  about  ten  or 
fifteen  adlnutea  before  the  tiaie  for  th«  night  crew  to  ce«B«neo 
work,    and  go  through  the   said  sixth  street  yard  to  oeaerre  the 
location  of  the  cars  to  be  ewitohed.     Plaintiff  mts  injured 
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i^ilt  &]»out   the  ears   la  tiis  said   sixth  atrset  yard* 

the  dcttlars-titm,    vrtiieh  eonaiatsd  of  three  counts, 
Alittgsd  lh.it  d(ifond<iat  wt.<,ii  ^igsgsd  in  interstnts  esncisrcs, 
M&d  that  plaiattff  ^aa  ampioy<sd  by  d^f^sndi^nt  in  »uQh  conm^»ro% 
«R  the  day   in   question;      th;vt  while  passing'  thrfugh  the  switch 
ysard  «ind  obserrlng  th©  Xoei&tloa  of  o«r«  therein,   preparatory  to 
sv^itching  ntum,   &%  vhich  tiauD  he  wi«s  in  the  exeroise  of  due 
Oiif  e  for  his  own  safety^  and  while  near  »  certain  car,    certain 
other  servants  of  the  defoadent,   then  sdsd  there  ea^loyed  in 
swiiohing  care  in  said  y&rA,  neelig<»atly  and  earelcosly  pro- 
foiled  a  cert&in   car   against   the   ear  ne%r  tvhieh  the  plaintiff 
v&s,    with  such  gre&t   X'oroe  and  violenee,    that  the  said  last 
MantxojAed   oar  ttas   uudcUnly  knocked  and  propelled  against   and 
over  the  plaintiff,   wher^^by  he  -^k-n  injured,   neeossitating  the 
aaVttttition  of  one  of  hiu  lugs.     Ike  second  count  alleged 
negligence  on  the  ptort  of  cofen&njaX  in  failing  to  have  a  dwiteli* 
■an  upon   th«i  said  ear  so  propullod.     the  tMrd  coimt  charged 
defendi^nt  with  negligonoe  in  f&.ling  to  warn  plaintiff  of  the 
approBch  of  the  »i<tici  oar* 

It  is  the  contention  of  the  plaintiff,    thai  he  wan 
injured  thr^ui^  the  negllg«iice  of   the  day  crew,   while  he  was 
■akiag  an  oljaeryytioa  of   fch«  c^u   to  ho  switched  by  his  crew. 
Plaintiff,    who  mM  the  only  v/itaess  en  hiM  uehalf  as  to  the 
■lanner  in  which  the  aocsident   occurred,    fixed  the   tiase  of  the 
oeeurrenco  h^^tween  h',oQ  aad  5:4{>  1*  ia*     Cn  behalf   of  the 
defend.^t,   two  witnesbits  ttsstified  thisi.t  the  switch  engine  used 
by  both  oruwa   cia&«  frost  the  direoiion  of  the  iSenverside  yard 
and  stopped  at  the  switch  shanty,    at   5:40  P*  U.,    when   it  wa« 
turned  over  to  the  nijjiht  crow*     Both  of  thcbe  witnessee  wore 
BoiBberQ  of  the  erow  of  whleh  plaintiff  was  foreoan*     Their 
tectisiony,    if  true,   •  and  it  was  not  directly  contradicted  - 
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vculd  teniA  to  show  that  thia  Bwito>i  engine  was  net   ejogaged 
la  the  uaid  sixth  3t.rftet  7&rd  at  ths  tine  plaintiff  clalns 
to  hfcve  haen  injured,    and  thnt  hmnee  the  aocid«at  eould  not 
haV6  ocourrefJ   whH<j  th3   ?said   ftngine  w*;»   In   charge  Of-  the  do/ 
•raw. 

Plaintiff  furihor  tostifiod   that  ob   the  dny  of  the 
Injury  he  r<;iaoh*d  the  weet  end  of  the  oixth  street  evit^ 
yard.    Sit  eh  rut   5;3C  y.   U»}      \hn%  he  'mlkod  east  alwig  the 
osuth  oleic  of  tracic  5,    eb»orrlag  the  esjra  thereon  «s  ho  did 
so,  xmtll  h.Q  h;xd  paooed  mi  of  the  cars  on  said  track;     thot 
he  then   oroavsed  over  to  track  7  trtilch  was  lo«ited   emjsth  of 
truck  5,    and  nalkod  Iteck  V3«t  eijt^ht  or  tort  o&r  lea^tha  on  Uio 
couth  aide  of  tr&ck  7,    obseryiu^^  the  cere   thereon  aa  he  did 
6o;      th.'At  hr- then  y»i.w  nn   fr/enlnir,    thrrmgh  vdiioh  he  notieed 
tvo  cool   care   staa'ilnf:  «m  trock  «5.   iviiioh  iif»9  lo<:ated  hotwoon 
trtioks  5  ysac!  7;      that  he  stnrted  through  to  loek  »t  then; 
th»t  he  turned  »rnnnd  and  Bfvi  no  esf Ine;      th^t  by  pasoiag 
throixgh  thc!   '7penin<'3j  between  the  ears  on  track  7,   he  eaino  to 
about  the  middle  of  the  east  fl«tr  en   treck  6;      thi^t  juet  as 
lie  was  in   the  act  nf  nllishln?  up  the  rslde  of  the  cer  to  find 
out  if  it  vae  aq»ty.   s  car  wi*9   •1ricked»  la  fresi  the  east, 
wtriklnK  the  eeld  cool   o»^r,    v^mrehy  he  waa   thrown  to  the 
ground  end   infured , 

The  eyidenee  further  ehotre   that  track  6  was  straight 
practlctilly  lt«  full  Impth;      th«t  Juet  prior  to  the  time  of 
tho  injury,    ft<»cordinp  to  plaintiff's  toetlneny.    It  «?««  still 
auff  ir{i<?ntly  ll!?ht  to  enable  him  to  read  the  cprda   on  the  cars; 
tkat  tAfhen  ftl&intif^  hsd  oroseed  ov»r  froai  track  7,  he  was 
at  abcut  the  mi'idle  of   the  coal   cnr  that  wee   struck;      that 
the  dlfitonce  between   traek  7   and  tr»ok  6,    «^ere  plnintiff 
wac  ivalkln^,   v^k-  elirhtly  nore  than  twelve  feet,     so  tar 
as  l^ls  oTldonco  shows,  plaintiff's  view  along  track  6  at 
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fiBd  ^ust  prior  t«  th«  time  ®f  tJj*  t«jMry  majt  hare  'b«m 
safttlrsly  unefcstruatfwl.     *>ie%ii*^,  J|v«t  "bifar*  th*?  laoe.ct, 
pX&tstlff  Icokec  in  t>  e  dlrc^tic-a  <*f  tH«  ep-reaehlaflr  csor  is 
ttot  clerr  from  M«  t«e^lJB«ny.     Xn  tIuw  of  the  f»ct  that  plain* 
tiff  coatfffl'iod  t*mt  he  va«  ln^«rft«!  *y  ttot  dny  swltdiing  orow, 
his  fr.ilure  to  tftftlfy  fsh^thor  or  not  h«  onw  any  of  the  said 
orow  on  duty  In  the  ynrfi  In  quoetlti  i^rhllo  he  walked  the  entire 
length  thereof  in  making  his  preiiffilnery  inepectl^  ef  the  care 
is  T'iry  ssl;r.ifio'»«t,   p-.^tlcularly  In  view  of  th*.  un^ontradletedi 
testisuny  of  tvw  of  d«f<aft'lftnt*8  wltner.aes  wh»  were  meeker*  of 
the  niaJit  S'yitchins  ♦jit'sw  *f  nf^lsb  plaintiff  trae  foreman,    th»t 
thoy  eai?  the   said  swlt'sh  en^Tinft  eoming  fro«  tha  direct if«  of   the 
DesaTearaide  y-iriS     t  or  about   the  tlae  plnlntlff  elniaod  to  hare 
y»9'Jtt  injured,   :wd  tha^   it  atottped   >i.t  thv  avitch  nheaty  at  the 
eaet  mtd  of  thf?  ^ixth  otr^et  ynrd^   ^are  it  w&a  turned  over  to 
the  nl-iht  ^witohing  8r*w«     7H«  teotlBony  hewrinis  «no«  thio 
isportant  llik  In   )>l*lntiff»3   naae  la  of  too  a^.^fre  and  un- 
«<?rt»in  Qhar^oter  tc  meruit  a  veirdiot  to  b«  predicated  thereon. 
The  foresoin?:  ere  only  a  few  of  the  ahertoomingo  oocxurring  in 
plstiotiff'e  te8tl»ony,  hwt  they  will  euffioe  to  ehotr  the  un« 
etfible  found  tien  xkvm  lAiioh  the  Tordiet  ime  h^eed;     and  in* 
asiBuoh  eft  it  appears  from  the  record  thet  edditional  teetinony 
ney  bc^   aru liable  ttp<»i  ilaoth^r  trial  we  fe^l  that  the  Judgment 
should  le  r<^raraed  end  the  e»uee  reaiunded. 

Other  questions  h&To  been  prestintsd  whleh,    in  our  viow 
of  the  ea»e  it  is  unneoeCinejry  to  pi!-.8P  upon,   nnrf  to  say  that   if 
errors  were  ooianitted,    they  vilj,  not  recmr  on  another  trial* 

]for  the  rtMLSone  hereinaboTe  aenirTsed,    th*^  ^udgaent 
vlll  bo  rerorsed  and  the  cauee  renended. 
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-ftl 't.-a      ;J1>H  :>d   .IK*   j-f)J.oi«'3r   jrf,-*    flfetii-oi    [tn.-i;  .nroi:?  .b«,vrt'^    »X*i»#(is 

•cwca/jwin  OKA  oae^c'TAM 
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of   Vie  iftJrioiTJil   4''urj,   0:' 

.■,^:«y     20«"'A.  446 

Ml.  JUaTIcr  Me^-^iOJ*  :^rxi*r;nj?n  ¥Kj;  *srti:JCH  oy  nca  GcrRi'. 

£y  thi«  appeal  lb  ia  sought  to  reverse  &  Judi^iMnt 
r««6ver«fi  by  &j^p«liee,   plain  till   below,   a^&laBt   Jef«»nciant, 
lor  th.i   conTe^rsioB   of  eert&in  property  which  the  latter  had 
lerled  upon  and  sold   on   sn   execution   isauea  a|^&inst  plain- 
tiff's  husband. 

;he  property  in  queution  eons i& ted  of  a  player 
piano,   a  pi&no  etool  end  1»^oh,   and  a  piano  laa^  pedestal, 
nhioh  plaintiff's  husband  had  purchased  on  the  installnent 
or  deferred  payment  plan  sone  two  ye&x's  prior  to  the  kftry 
and  tiale  complained  of.     .shortly  after  the  said  purchase, 
d«f»iult  having  been  m&de  in  the  payvents  and  the  vendor  having 
threatsned  to  retake  the  property,   plaintiff*   with  the  consent 
of   the  vendor  and  of  her  husband,   Boiade  a  new  arran^enent  with 
the  vendor,    idiereby  she  undertook  to  pay  for  it  in  her  own 
BAjce,   giving  the  voider  a  chattel  mortgage  thereon  for  the 
unpaid  balance  of  the  purchase  prioe,   i^ieh  was  duly  filed  for 
record.     This  was  seTer;  1  months  before  th«   indebtedneea   of 
pl«lntif:  'a  husband  ferainj^  the  basis  of  the  9ai(t  Ifry  and 
sale,    WD.8   incurred. 

It   ia  Qontertded  by  defendant,    that   tht^  aforesaid 
transacti^a  was  invalid,   and  we  are  referred  te  sec.  9, 


.^JLtf/■..   -     BVl 


\ 


'   .       .     ^-2  ■■    '■■■.:                          ..;    ■  i.M,  •■ui,;>,    :!i'''lU..  «J:,5i.t';f   doijt* 

,'►■•"  .    -             '            ...■»•:•:•'■'.       ,  i.'<   ,!:•.?,•.;'••;. i., "5 a;.'.'    jXii^a   baa 

•    :  ■      ■        ■■,■■;■  •..    ■;     ;;     ■■;■■       ■'       ■•■•'^..■A^>  V    :iri>    ?rt 

•         ■  .■'■':        ,'          '■•.■■:     ■-•';;     ^y:J..-.    v.-     y:..T;'     ,70'?il-;>V    ;)Jit 

•^.  .■^'     •.      .■■.          .'    <S:-''       -:    '■■.■il  i\  rv    .ill.:      /.^i-vJtn    ^hS'.an 

'^'             .:■-'  ,■    >             .     ■       •<■            ■      r    -i:,!-     '...•;!     ':'•     'fi!,;;:'  I.«tf    tyi»'li&U 

■  ■          •■         •                 I     •'<;    ■    J.  .",  ^  ■.;.:     ;  . -a    v:  ;  / 1!       .^tOJ'ft'X 

;;,•       ..      •      .i  •      ,..■..-..■     ;i,'J         .-.ia-r-'     ^.i:-;!;  I'ft    V  ♦   '1     .J  ai-^lij 

.  fc>'.  r  t fin  lift    ."'.*    ^<>ijiW 
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ii-tfiati   togotiier,   ipu.^1   le   in    .'xvHfini::  -jsn-:    n-xe«;utfV'1   and  ra- 
corded  in   th;.-  a-ust?.  a^naer  fro?!  ><?f1  fo?  tfc«   'jjsi.'-t'JutiDn  of 
chaLiei  aortgiii^es,    otiierit'l*tr  the/  kk^^    invalid    ^t?   uj'^lriat 

^.5  we  viiiv  tat  fi^cut   ic;   liii^  cE.t-e  &t  >-.*r,   thtre 
fio.0  ao  conv  ojiiaaoe   cf  j;r£;£Xti"  fra::^-:  liU'5^;r.'&nc'.  tc^  rlfr,    ^-ut   it 
7iiis   a  i-ir-fcfcl5   lioii^.   Hit  'Jti-dci"   tC5  tx-c  pieJa-t  iff.      "irfiisr- 
jdC-Tt,    tta  fautltnc'fc    Iftiiebtaciriefcs  L£-.rir.£:  betri   Ijacvirrci'   after 
the  le-fciit    IcoX  j^iacij.,    ^li*;    crt.  iitors »    r  i.i;ht£  wir-f    net 
alj .^--.t::-:;    t-xj* --{^by .E0£2£  v.      il;.^^.;,    IC    111.   /-pp.  Vf^^;      Kooh  v, 
Stills. i;.    17^   111.    .^i.   wt. 

Jor  lo    thfir:^;    xii    r.ifirit   ir^   ;  cf  f2ic.r,r.i. '  3  fC't'-ilioa 
that   T^e   irijff:.:^;*?''  Si^^Si-r-ied  are   cxcca  ..ivt .     Th;:  vtiue  of   the 
6iiid  pr-vjerty  I'^t;;   b«?tii  i-a'cperly  cutaVli'-iif^l  i  y   (.-.-i^pf  i  f '■.t 
teviuyxice,    uad  trx;--   jury  Vi«rt-  L^x    the  l.'  ric;^"il    of  £.11   erxricnce 
■i3e«.i'liieS  upon  t!3Cit   qy^^aticn. 

iuo..'^;   ij^jii.g  '■•■•>    .^i-v'>"   ir.    Uif!   i-'iooifi  wbioi-i  ju:itifi«« 
a  r-iViraai,    u.^e  ju'iismf-nt  '#ili   t--o  af  ■' irvr^-i . 


<,-  - 
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.,4;';    9W   i.v 

.;•'  !  .'  .:  i,  -::«"':u  .;;  «-i-V 
•  t'i  .  *  i/i  .  .'' .i/ja  .•■••'.J  ,-a''.O.B 
,  ■  > ;  .1 ,'. ..:     .^  u> . . .  i    .  .r.  „ .» -  e  i   'biii 

•-  -■•:,  '..       ■■...:•>■■ '■'    'J.i.;    J.L:iU 
,;■■..'?■,     ■■iX.t    .;  r.'..A     ,  t>':;*i.>jc:iV* 
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MR.  jv^rim  MeaoHALs  osaiT^^Hi^n  fim  opi^sifsr  eff  rm  c^^ubt. 

1*1.18  is  en   e.ppe«l  fro®  ass   or4»r  dltnylng  »  saoticn 

4tt!!l|EaL«nt  onteroA  bjr  o«nfo»i!idnt  o»  aoptosril^fir  E&,   X016,   in  Uie 
aa»  of   ^XZ&  umtX  costs. 

Oa  October  X9,   1916,   Hef'm'XBAt  eni«(rft4  a  m^ti^m, 
siipporta^  "by  proper  »tf  iA&rXt,    to  vaeatft  the  vaid  JadsisMnt, 
whioli  th«  oourt  up.-n  hisr^xing  dun  led  oa  th«  «Mid  dt^y*     (» 
Ji07«Bb«jr  21,   1916,    (isfend^at  Bustdo  a  aimllar  moticrn,   ithieh 
VMi  likewise  d«3ii«d  1»y  th«  eourt*     Froa  %kd«  lattttr  ordftr  ot 
Aeni»l  dffffmarint  h&a  pr&y«d  an  Apical* 

a«ctiim  iSl  of  the  Wtmkeip»l  C  "uv%  A«t,   oh.  Z>7,  H*«S» 
of   Ulinoia,  previdea   Uuit   ^vary  Jufigse^nt  final  in  ii» 
nature,   ehaXl  be  subject  to  >><»  Tacated,    8«t  aside  or  modifiad, 
apon  motion  sede  witbln   thirty  days  after  the  entry  thereof i 
that  if  no  Kttcsh  notion  la  luada  within  th«  tiea  stated,    th« 
judgnent  shall  net  be  Ti^eatad,   aet  aside  or  0Mdifi<?d  except 
upon  appeal  or  writ  of  arv6T,   or  by  bill  tm  equity  or  by 
petition  in  ths  nature  thereof.     The  ordur  denying  defendant** 
eaid  flrat  motion  wi^a  final,   and  uncier  the  provlaione 
Of  the  o^id  eeoiion  ai,  th«f  only  method  of  reviewing  it 
vaa  by  eppeal  or  writ  of  error}     and  no  aubsequent  motion  to 


(  ■l;(i<^    ■    ~       fl;, 


7;, 


■:.  WT 


•     ■     ■•     ^  --^       .      ,     •       .:       ,    !    ..         ,:U:''.'     jL"    -;,:ii}f:i(ftVO» 

■   '^    .    •  -  ■-•■:.       . ■;     ^    '    c  i'     ;.•     '-ji.-h      :;   -'j:    jicij 

''        --'■■-.■     -/    i-         ■'    "->    ,^''.'  -1        ^    +i;^.?:■   Tt»5   i..r-.B(f'.i-v   ;-«0'i<f 

i  -*  i    ■••■"--    i^i.'      -:    -.,1    -    >/    ,i/r.iu1    *,-'■   ,n;>.!,^o.v,   .twii'J 
.1    ri-«T**»*v  jI    >'•    .;o.ij*«r'    .  Xr.'    Mr.J-    ,i'.    iifixjw^d   bln'i   ^Ci-i    to 


Y6aat«  uau  ani.  a^iue  the-  sfcid  juegwent  wo'jid  llfi.     {Peepl£ 
v«   .^alla.    2SU  m.   450;      yjf^Tjx  t.  yteldw,   156   111.   App,   341.) 
Ihe  oouxt  thovefore  or«T>«rly  6««r1«H  4f>f«9ir!sat*s  wctJon  «f 
ovwMbor  ai,   X916.     ^oiso^rdingXy  th«  ^udgaaat  will  be 
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«•  A.  TULL, 


Appellee, 


7.  L.   CLARM,  \ 

Appellant^ 


1/  OF  CHICAOO. 

209  I.A.  448 


HA.  jruuTicB  KcscHALD  nmvimim  YHJS  opXHiev  OF  ¥H£  eotm¥. 

By  this  ^p«al   it  i»  aoui^t  to  rttTerae  a  judcrnent 
far  $1,000  in  f&Tor  of  appella«,  plaintiff  below,    in  a  fourth 
elasa  nuticipal  court  action,    for  personal  injuriea  auotainad. 

fhe  pararoouub  question  presentad  for  rerisw  is, 
ahathar  or  not  the  statement  of  ol&im  sets  forth  a  oause  of 
action . 

IPlaintiff  *a  statanant  of  claim  recites  that  ha 
sustained  injuries  mi  or  about  BoTambar  1,   1915,    in  an  allay 
in  the  city  of  Chie&go,   by  reason  of  the  negligenea  of  the 
defendant  in  using  a  aldd  whieh  vas  dtfectire  and  of  in- 
sufficient strangth  to  support  a  oartain  cask  of  great  weight, 
and  vhieh  broke  while  the  said  eaak  was  being  lowered  thereon, 
injuring  plaintiff  while  walking  in  aaid  alley  and  while 
exereising  due  eare  and  caution  for  hi a  awn  safety.     Under 
section  40  of  the  Municipal  Court  Aot,    it  is  not  necessary 
to  set  farth  a  eause  of  action  with  the  particularity  required 
by  the  rulaa  of  cesiman  law  pleading.     The  aaid  aection  requires 
aaly  a  brief  statement  of  the  nature  of  the  tort  end  sueh 
further  infomntion  as  will  rcMSonably  infens  defendant  of 
the  nature  of  the  ease  he  is  called  upon  to  defend.      In  our 
^•pinion,   the  statOBumt  of   clain  ccmferms   to  the  reauireaaats  of 
the  said  aection.      i?Jiberg  v.   City  af  Chiaago.    271   111.   404, 


vVl'?':      -     ««.& 


';>:'vij;-  :i  cju-.i^'-'^i}  <..;"ii?in,  ,H« 
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'       '       .-,.     '  "■    rv/o  «(.-;   -r^   TiOiJ^.K,'}   '>«;"   ■.'■^i'.n  .:*«!.    jiiwJt'.rtn'iatxa 

■ '•  J  •_  •  •■f    •.;'.■      /■:.  J)-.'^    -..I-';    .-■.1,',..'    ttn.i.rr^  ,    ic    ab'wa    rj   i'..tT.'Ol    i»ij    04- 
■»-;iu:<ii:    f    -.;->-^'     .^.•■,.   .-.fii      .  ,;.i.t  <-.:■.«  Xq  ».',.X   tte  ^cos  *><♦   «&Xt.c?.   orfi-  x^ 

"io    in      j.m'^.o   i'nollt^i    /,l    fw^t-*  r  .1:1    .{ liw    «'•.    f»>  i  l-'/S'iO'iiti    "sorUiwl 

"    ^  • —    '        '  ■•      ■  '    ■       ■•■' ••' ■■    ■     ■' *!'.$»  »;<4    .woiniqo. 
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It   Is  next  urged  ty  defendant  that  plaintiff   cannot 
maintain  this  action  because   it   appears  that  he  was  an 
enqployee  of  the  (Quaker  City  Rubher   Gonpany  at   the  time  of 
his   Injury,    and  that  hence  he  was   subject   to  the   vVorkmen's 
CcHqpensation  Law  of  the  State  of  IllinoiB;      that  ty   secticsi  6 
of  said  act,    if   any   right   of  action  for  the   injuries   complained 
of  would  lie  J   it  was  vested   in  his   employer,     Aweiiming  that  the 
evidence  showed  that  plaintiff  came  under  the  provisions   of  the 
BMid  coBtpensation  act,    -  a  questicxi  which  we  do  not  deem  it 
necessary  to  decide  here  -   it   is   Bufficient  to  say  that   this 
question  not  having  "been  raised  in  the   court  helow,    it   cannot 
he  presented  for   the  first  time   in  this   court. 

It   is  finally  urged  that  the  damages  awarded  are 
excessive.     The   evidence  tends   to  show  that  plaintiff   sustained 
a  severe  *traln  of  the  leg,   n^ich  resulted  in  chronic 
arthritia;      that  his   leg  was  badly  swollen  for  two  or  three 
months     after  the  injury;      that  he  was   obliged  to  use  a  crutch 
for   some  six  months  thereafter;      that  he   lingped  and  had  pains 
in  his  knee,    and  up  to  the  time   of  the  trial   continued  to 
have   chronic  arthritis  of  the  knee  joint. 

The  assessment   of  damages   in    cases   of   this    character 
rests   in  the   sound  discretion   of  the  jury,   under  the  guidance 
of  proper   instructionc      (C.   C.  ^.   Co.  v.   Strongs    129   111,  App. 
511;      C,   C.  Rj;.    Co.   v.  £eddick,    139  111.  App.   160.)   And  while 
it  may  be   conceded  that   it   is  difficult  to  determine  them  to 
a  mathematical   certainty,    yet   it    is   equally  difficult  to  say 
that  the  verdict  for  |1,000  is   excessive. 

There  being  no   errftr  in   the  record  which  justifies 
a  reversal,    the  judgment  will  be  affirmed. 

AFPlRlCED. 


^c;- 


s  •  rrsffirxio'     n.i.f   o:    -  ? s  ^a ir-:    s^sw    a.'i  9or-5xl   ;;rj3.ri"j'  i;.a;e    ,xt!it\,rxi.    did 

b   :c  1*0^9    /.'    r-v.-f,       jy.t'^a.c.ni   ';o   3j\«o'=2  orii   to  wjiJ  noi;c>3>'neCj.raoD 
iextAlQiRCT    S6liiii,ai    ?-:;,    10'',   no.ttr*:'  1c    idy-X'y-  inc,  li    ,ao.s  ciati  "io 

?r»j    -0   atzci'iivo-zq  sxi.?    ii>i)ruj  r'.':fe-c   'i'tx.  t\i;jiq   ;)  biL-j   .os'^vn.ds;    9ona.t»xvd 

•  ;j-:i    ^T.^j    ViF.   cJ-   .r  n^  i  0  J:  "•'i  ?-/.•=<    .li   J-Jt    -   ?5i?)':i  '.•'-'uiooh  of  X'wan^o&n 

JIT'S   :>':■' nowt--    a3!iJS"t:6   ".'ii:^    rJ^-iia    Jbsj^citi    ■■.';XX*;nJ;'z    fti    jI 

s'izdi.j   TO   o.-\r   T.o"i   raoilovre  '•S.b.f.(J   a.-iv  g&I   siii  .t-'r:'^-      jia.ljit.rii'^cfl 

..^•iit't   asnci  ssi:r  to    ■axd-l'X.r-f;i--i«   o.r  :■).:> -rric.    av/iXi 

.  q-ej,'.    .Ill   P' *    ,;j^iTC^.  o    .v   .  o^  .^jl.   ,_j    t^)      .>;K;i:lci."it8nx   taqo-iq  to 
"Uitv  bn>    '.:^^/    .  —  /._   ...IT   CoX    ,:ioi;roaj^  .v   .o^   -S^    .0    .O      I-CXa 

VBt    f.-    d  II".  x':'.Jt'    ■':XX.</;''0    ui    .-Jx     ly'i    ,■,.- r;Xi:?'j.iO    XjBOJt  J'/3Jr»rUffliH  « 
,<3v-i83e;)xe   ai   000, X^:  toI   JaLbisv  ed^'   :^aild- 
e»l':xr«i.'t  £Ci)trif?  -j^oifc-r  ••I'cr   nx   v©tt3   on  5;iii:ecf   j'lsiiX 
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T0. 


TAYLOR  A.    m^"^,    r.^JORHt   .T. 

HAE  TT.-?.  and  Y-HATU^Sa  H.   CC  ' 

doing  huelnelr.  ,<i»   the   Co^rvp^rallve 

Home  furclUAi^g  ;:.»eel«iy, 

Hlftin  tiffs /in  Frror. 


) 

) 
) 

)  Error  to 
)     ifttnieipal   C^urt 
of   Chiea^e. 


) 


W 


MR.   JtB!fICK  Itl/.Td^r"'   D«HVitSSI5I>  THK   f*PUfl!3Er   OF  THJ8  COUHT  . 


This   iB   a^^it   of   error  to   the  Municipal    Court 

of  Qiici*^o  brourJ^t  -y  Snew  i^nd  Kaberer,    two  rf   the?  deftaidants 

■below  to  revora*  a  Judgment   in   fi%yor  of  th«  plaintiff  and 

Sl^£^iII&t   th«j  d(sf cnf.laata  /snow,   Hnbergr  and  CoBmona,    doing 

Home 
business   ^fs  ths  (Jo-Oporn-tlve/^^urehnsing  i^eci«ty. 

Plaintiff  bolew  suod  u  ;on   certain  writtan  eontracta 
numberad  82)  to  01   inoluoive,    upf'*  vttiiah  50  payxaente   of 
^21 .00  aaoh  h!\.i  be«n  jwada  by   tha  plaintiff-      iiciilar   contrecta 
haT«  herstofor©  b*«m  held  Tfilid  by  thia   court  FfXii.  the  !»aterial 
pnrta   th'sreof  are    s'gt   forth   in   th«  opinion   rendered   in  th« 
easa  of  Hflrlyp  v.   '.}no.r?  jrt   al..,    147    111.    App,   369, 

i^^l&in tiff's  9taten:«nt  of  clftin  vaa  for  Bon«y  dua 
undi^r  thft»«  contrr-ctw    "beoeuce  and  by   roaaon   of  the  breach 
of   Baid   oentrccte  by  Bald  pRrtios   dRfendant.     ♦«•»♦,• 
The  affldftTit  Of  m«xit«  denied  the  amterial  facts   sr^et   forth 
In   plaintiff's   claln  and   specifically   thet   dafendanta  were 
Jointly  liable   aa   oo-partners.      It  furthar  aat  up  tha 
atatuta  of  limitations. 

There  was  a  aharp   conflict   in   the    evidwca   on  tha 
qpiMtloB  Of  Joint   linbility.     Plaintiffs    in   error  argue 


t6iU.. 


••     -•  ;-->.'     ,  ■•    -^-o.-         :•  ■,    ■  .<;•£■■■   'v      .?;■,■:■•:■;;(    -j.;'^;:  ;')    lo 

.■'..;....    •/■   >'    'ic     •.■'T;  t    ;•■■',    .irjnr-.T' •"•'?''.    fi   oi^'i.  v ■.:.'i    0^  pol^d 

3£.IQH 

.     i.f..    .     v:  •■>  :-    rl  ^.l  x:>      .   .    *'    :  .,  i  r    v  -  X?;^    :'*i'^  JnX:;-;  1.7 

V     i-r-.vY    •-       ■•    w:    ":    -i  -,■    ,  ^>  v  J!:  :-Mo  rfi    il    Dt   (iA   .hrt-'ri,,:!*^^;^ 

A        :.     :        -:-.i        •       '     '.rv      i'    i;:,.  ■  <'.»       ic    "iJUft^    iS-^Cii    'l^'^hn'J 
->■    ».r     '  ,-      ■,    •         f< :    vii-i'' ?'»*,';'•      ni    i'ii'X'    k '':'.'/)  WJ.ftJLq    /iJt 
i.i   met    '"v.    v.;    ,*i    •:t.JtX'^«cr.    <rr6rff.   «   nf*?;   ot'Jiif 
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Bilsjvinder  and  nonjoinder,    InslBting  first  that  the  evldrntc* 
it  i^oUy  insufficient  te  show  thtut  plaintiffs   in  error  did 
business  JoxntXy  'vititi  Conaons  under  the  none  of   the  society, 
Irat  further  that  if  it  he  held  sufficient,   th-sn  9ueh  erideneo 
also  proved   thai  one  fi,  H.   Carpmitor  who  eQtoa  <^n  the  agent 
of    whcf  i^oci*9ty  snd  whose  nane  eppe^^red  on   s^sdo   of   Its 
literattire  as  one  of  its  ijwit-f-^rs,  van  nloo  lia^'le  and  should 
have  booi  Joined  as  a  dafendsnt.     Howerer,   wo  think  th«re  was 
eridence  tending   to  show  (as   Mih  oourt  m  a  t  hare  found)   xhat 
laylor,   tmow  imd  Coiturons   as  partners   did  buainees  under  the 
naate  of  this  soci&ty  and  that  Carpfsnter  vmn  not   interested  in 
the  business,  hut   on  tiio   contrary  ?ict<^4   only  in  a  represent- 
atiTO  oapacity. 

flaintiff e   in   urror  also  urge  thst  the  elaiai  sued 
for  was  harred  by  the  st&tate  of   iieiitations.     They  first 
argue  thitt  this  is  so  bt cause  the  nGJS«8  of  th®  de:^cmrtanto 
did  not  rpv^HT  in  the   eontr-'^cts  ennri   on ,     Howeire'r,    the  mem 
fact  thut   it  was  n«co6Bury  to   introduce  «vir>ncfi  to   identify 
the  dffendsnts  jab  the  co-parlnera  "aha  did  husineas  under  the 
naiae  of   the  vo-Operrttive  Hojae  yurchaaiag  Tioclety  would  not 
SMkko  the   eon  tract  nM^iX  on  an  oral  one*    (;ipiujab  7,    Jomrjbtf  11 , 
129   111.  lOlj      voaducvo^ra*   Ticnafit  Aiio*n .  v.   Lo^gis,    142   111. 
S6a«)     ^he  yalidity  of  the  dofeuso  of  the  statute  of 
limitations  depends  on  #hethar  the  Actlm   is  ta  ^o  construed 
US   one  for  brej»ches  of  written  eontraott:   in  T^vleh  c^ue  the 
liiiiitbti<nk  would  be   ton  years   "next    :ft<vr   th**   cauae   of   action 
accrued*'  ua  provided  in  spot  ion  16  of  limitations   statute, 
or  one  upon  an  oral  or    isqplied  emtract  in  which  case  ih« 
action  would  be  required   tc  be  brought   wit^iin   five  years 
■next  after  the  ouuse  of  i  ctirn  aftcrued**  as  provided  in  tho 
15th  sectiwi  of  that   statute.     The  test  ia  whether  tho 
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pTMBises   bued  on    ?«rc>   in    iirlting  or  oraX,    ajnd  if   «uch 
proMinou  v«re  in  f»cl   oral,    it  would  nake  no  differ«ne« 
tlu.t    vhey  Arose  In   the  firot    instctliee  out   of   ^  vrrittim   oon- 
trtiet. 

Ihertt  nr*  no  Bptcifie  prowiets   in  the  contraots 
hfcre  8ut'd  on   to  return  the  pureh»»e  money,   and    if   the  salt 
is  for  ths  returr   e>f  the  Bon»y  paid  under  ther.e  contracts, 
it  jsuat  root  uoon  an   implied  promiee  which  ^eing  or&l,   would 
require  tho  «pplleetion   (if   x\\e  fire  year  lir^ltntion  »nd  this 
would  bar  the  Ruit . 

Plaint  iff  •«   9t«teTS<rit  of   clsiis  diiclajrea  tJpon   the 
writt«ri   contracto   ar^ri  n^t   u^on  imy  oral  ^rami»0&   iisplied 
therefrom.      It   cioes'  not  piirport   to  b©  for  the  return  of  tho 
money  paid  uncf.cr  tho  r.ontractB.     Irue  the  Isreeoh  of  tha 
written   o'lntractc  relied  vn  nn  hy  plairiiiff   ia  not    clpr.j:ly 
6t.t   iorth   in  his   iBtptement    fif   cleiie,    tut  the  defendants  did 
not   tuke  any  Ptepe   to   a r cure   «  better   ctsvtei&arat   and   as  no 
pro]>0(5itions  of  law  wero  au>>TEitt«i  tn   t^m  court  by  either 
«ide,    we  are  left  mxoh  in   th*.  dark  ay   to  the  theory  upsn 
which  the  court  waeeseod  daws^es,       Horewer,  ve  are  not  able 
to  aay  that  th<!»y  were  u?eecu«d  u;  rm  tixu   tiicscry  tht-t  plaintiff 
wau   «iitii.l9CJ   tr>  a  return   of   the  woney  peid  under   the   contrecta 
He»ory  t.  fej.?i>pjrt,   131  ll'x  •  634, 

VoreoTer,    V9  <?o  not    thixik  the  am'^unt   of  dejnagea 
allowed  Inoonaiat^nt  with  thi    theory  thr^t   these  uejnacea  were 
awarded  far  brii-achea   of  the  prooiises   osatained  in  the  wrlttsn 
oontraots.     The   evidencs  shows  that  th     society  refu&ed  to  go 
on  with  the   contracts  and  oon^leto  them  according  to  the 
written  terms   thereof.      In   Bueh  a  ease  the  plaintiff  ad.ght 
rescind  tho  contracts  and  sue  upon   iiaplied  promises  to  repay 
the  Boney,    or  he  might  regard  the  failure  to  comTleto  tha 
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coBtractD   re   v  l^rftcti  tf  tYt'iT  v;r$.tttT   tt-rri-t;  tmt^   rvr  fcr 
iliplv  'broeiitiff; »      Ir   rufth  fiKf»6  hf.s  e'prt.ffcr  rrt^lr^  IHlStL  ffioj* 

lifidriF  th6   cn&trif.ctc.      If:  wpr   fCr  thi-  pJ.clttitT  to   elect   «m 
tBThitii  theory  he  t!oul<j  prttcpftd  ttsk  thr,  pl€;r<11p.;rn   f  tri(**ftnlt« 
i?.fi  ihi?^  i^rt'i    indior^te  ti■i^t  he   cV-C*?-  thr  ).^tt«r  f»tie.     On  thi» 


Mt^ia 
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CaOWf  Aino  LW;'??y,    r  «s4rporwtioii, 
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)   Cireolt  Court, 

)  Cook  County. 
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XB.   JUciTICS  MAlCTSrr  Dia.lV}3llKD  THE  OPiSlQti    OIP  lilS  COURT, 


Thie  Is  a  writ  of  error  to  review  the  record  of 
tho  Cirettit  Court  of  Cook  County  in  an  action  upon  the 
CKoe  wherein  judgin«3nt  *»»  r«wsder«d  ng:Alfi0t  plaintiff  in 
orror  cuad   in  farctr   of  defendant   in  error. 

The  deffmdant  in  error  hua   entered  a  aotion  t« 
strike  the  hill  of  except! one  which  haa  been  granted, 

Aa  the  only  errors  ti^iieh  are  aaeigned  and  arguad 
relate  to  the  matters  preoerred  hy  such  bill  of  exoeptiono, 
it  follows  that  the  judgaient   rf  the  trial  court  nust  he 
affirmed, 

ATFXHIIBO. 


^eat..;   ,-    AEX 


,.'">■    'x  "  "^  ■'> 


145     -      5?310« 


\  I 

\  i  ) 

S        COOK  cotmiY. 


-.^™«r  nia.limtr^'.'  THK  ePnflOJi   OP  THE  COURT. 

This  is  «n  a-peiil  ^^  ^he  r.apond<mtB  belo^  from 

.   .«««nt   of  the  rlrcult  C^rt  of   ^^^-^  C^^«^ty  upon  the 
«  judgment   of  tee     ir  certiorari. 

return  to  .  petition  for  »  f^^^^^  ^^^^  ^^^  ^^^,^^^^  ^^^^^ 

hAS   recorf^   of  the  repp^ont^mt,  Bewf   of  Exralnors  of 
iorohltectB^   frhich   foond  petition «r  gollty  of  groos   ineosw 
potency  i&nd  dishonest  |Mgi«etices  s>nd  reirolced  his   llcenee  as 
an  Architect  thnuld  ho  'Quashed. 

On  na  afflderit  of  petitioner  that  a  stenographer 
tttok  and  vrote  up  the  eridenee  of  the  trial  before  the  Board, 
tho  court  ordered  the  respondentt  to  set  the  sane  forth  in  an 
aamndod  retom.     Of  this  f.ppellaata  c9mpXa.in, 

It  does  not  appear  thct  this  stenographic  roport 
heeaae  a  part  of  the  Bovd*B  r<*cor'i  of  the  proceedings   and 
the  statute  floes  not  expreasly  require   its  pre»«?rvati<ni. 
Hoirevor,    th*  point   is  inmiaterlBl  as,    whether  we   consider 
the  r<»oor<<  with  or  with^nit   whnt   is   admittod   to  he  the 
eTldence  the  4u^n:**>^t  of  the  trial  eourt  aiuBt  he  sustained. 
It   is   the   settled  l%tr  that  upon   »  rntum   to  the  oosmon  laif 
writ  of  oertiorari,    the  court   ^Oes  not  consider  or  woigh  the 
OTl  ienee  hut  examinee  th«   record  solely  for  the  purpose  of 
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Inquiring  first*    wh«ili9r  the   inferior   tril^unal  has   txe«*d«<l 
Its  Jurisdiction,    and  second,    whether   it  has  proe<*pded  il- 
legally.    Blair  Y.   -'mnott,    134   111.  84;      Haailton  j?t  £l.   ▼, 
lewi  of  Ktirwood   et  al.,    113  111,   194;      Joyog  ▼.   City  of 
Chicaag.    216    111.    466. 

TkiiQ  proceeding   to  revoke  petitioner's   license  wat 
begun  by  a   citation   issued  pursuant  to   aeetinn  10  of   the 
Arehitects*   Act.     It  required  hin  • 

*     *    •         -   *    to   answer   to  the  ehorgeo   of  grose    incom- 
petency  in   the   constructi-n   of  l:;iiilding»  and   iishonest 
praotiece  on  your  part  ae  Licensed  Artdiitect  in  the 
iJtate  of   IliinoiB,    in    lh«  matter   of   thii  er^le  of  four 
B«t«  Of  plans,    on   or  abnut  June  S7th,    1914,   for  the  con- 
struction of   two   two-fltt  V)i:ildinr>s,    es.ch   oontoining  fire 
and  8ix*roois  flats,   one  two-story  store  and  fl.»t  >  uilding, 
and    one   tiirco-atory   Btor<»   nrici  f  1=  t  ^^ulldlni;;      asid  plans 
being  ifflpropsrly  and  in0uffiei<mtly  dxavn  for  the  ptlrposst 
intendtii,    Miith  knowledge   on  your  part   of  such  fncts   ft   the 
tise  of   the   sale  of  sane,    all   of   said  plans  haTilig  been 
dratm  or  prepared   by  another  not  und-^r  y^ur   euperrlsionj 
and   tvs  of  said  sets  of  plans,   l^earing  file  numbers   56068 
end   56031,    each  for  a  two-flct   '•^uiidin.  ,   b^;iring  yr^ur  sea], 
which  said  seal  was  placed  upon  said  plans  by  you  for  the 
purpose   of  mialeadinti   the  public   to  believe  th&t   said 
plans  were   those  prepared  under  your  supervision  Mid   con- 
trol,  although  said  pl&ne  were  drawn  and  prepared  by 
another.     *       *   *  *    >    *   ^  •• . 

Ob  July  1st,    1915,    the  Board  revoked  appellee's 

lleense  by  the  following  action  as  shown  by  the  return  to 

the  writ: 

"July  1,    191f>,    10  a.  n.,   board  met  pursuant  to 
adjonmment,    all  meabers  being  present.     Boar'   in 
executive   sesaion   considering   evid(?nee  heard   at   trial, 
lloti'-n  by  member  .ituebe,    aeeonded  and   adopted  by  board, 
that   in  finding   the  verdict    thfi   jforSs    *guilty''   or   "not 
guilty*   should  be  used   in   answering  the  roll   call.       <oll 
calle-Jj      all  members   voted    "guilty."     Motion  seconded   and 
put  to  vote   thut  liconae  of      rnest  S.   Braucher  be  revoked 
for   "gross  incompetency"  and   "dishonest  prnctices"  - 
"execpt  as  to  the  charge   of  placing  hi^t   seal   on   two  nets 
of  plans  No.   56C68  and  Ko.    56081,    for  the  purpose  of 
■LLsloadin'i;   the  public   to  believe  thr^t   said  plane  were  those 
prepared  under  hi&   supervicion   or  control."     Unanimous  vote 
of  board  in  favor  of  revocation  of  the   license  of    xrnest 
S.  Braucher;      ♦«•«♦••", 

Tho  citation  undrr  which  appellee  was  tried  alleged 
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Un  causes  ty  reason   of  whleh  the  Xlcosss  of   - ppsllee  sbsuld 
b«  TSTOked,    first  •  gross   incoai|)etency   In  the  construction  Sf 
buildings,    and   second  -   dishonest  pr&ctlceu   as  a  lic?ns«d 
architect  in  the  state  of  Illinois.      It  alss  purported  to 
sst  up  the  acts  and  doings  vhich  constituted  such  gross 
inooapetsnoy  and  dishonest  practices* 

It   is  difficult   to  determine  from  a  reading  of 
the   cite'.ticn  vhioh  acts   in   the  opinion   of  the  board   constituted 
gross   incornpeteney  in  the  construction  of  build In/js,    or  which 
constituted  dishonest  pructlees  as  a  licensed   »rchit?-ct»      #e 
think  an   exaBiinatifa   of  the   citation  shows   that   ns  s  laatter 
of  fact,    it    failed   to   allege  either. 

It  sets   forth  that   the  jR^ross   Inronpeteney  wa«   in 
eonnecti^   *ith  the   sale  of   four  sets  of  pl^ne   fir  tv>*»  con- 
struction  of  two  flat  buildings,   but   it  affirnjatirely  alleges 
that  the  ardiiteot  did  not  draw  the  plans  and  that  they  were 
nat  drawn  undar  his   superrision,   while  there   is  no  allog^tioB 
that  he  eT«fr  approved   them  and  («a   if   intendia^^  to  asaert 
that  the  architect  was  not  entirely  ineoarrpetent)    it  fjl^eges 
tl&at  the  fact  of  the  plans  being   ijuprouerly  «nd  insuf ^'ieiently 
drawn   for  the  purpose  intended,   w?.8  a  matter   of  w'lich  the 
architect  l^ad  knowledge.     ««  fall   to  see  wherein   this   sets  up 
the  "doing*   or   *not   doing"   of   anything  which  can  he    construed 
into   "gross    incorcpeteacy   in   the  construction  of  btiildings." 

S    ither  doew   the  citation  sJaen   cr.refully  considered 
set  up    "dishonest  practices   as  a  licensed   Rrchit«!r>t\    end   this 
in   the  firat  place  for   the  reasim   that   only  one   a&le  or 
transaction   is   $%llsgnd   in  the  citatieli.     It  Is  true  there 
were  four  sets  of  plans,   but  the  allegation  of  the  citation 
is  "^  the  Mat ter  of  the  sale  of   four  sets  of  plans  on  or 
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Bhont  J^me  27th.  Miil*       ^e  ^^r^  already  held  In  the  ooa« 
©f  Kaeaeberg  v.  Riclcer   et  al.,    177   111.   App.   627,    that  a 
»in>i:ie   truii8actl:>n    cannct   constitute  dishonest  practice* 
within   the  meaning  of   th?  etatuto. 

There   ia,    howaver,    in  our  ©pinion   a  further 
reason  ^hy  the  citr^tion   i«  wholly   insufficient  ae  to  thi* 
particular   ch^  rge  »nr',   th  t   in,    it  fsilis   either  te  allege 
a  fraudulent   inteoit   en  the  part   of  th«s  architect,    or  act 
up  facts  from  wnieJi  auoh  fraudulent   intent  slight  he   inferred, 
3ee  yce»fcbt?r<^  v.   aicker  et  al.,    177   111.  App.   527. 

Our  ecncluBion   ie  that   the  return   did  not   show 
fr.otii  t-uffici&nt  to  give  the  baurd  juriediotion  to  try  the 
petitioner.     The  Juclgiaent  of  th<s  Circuit  Court  trill  therefore 
bfj  affiriaoo. 
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a  eerpor&tion,       \ 

Appellant . 


APFKAL  FROM 

MUHICXFAL  COURT 

or  CHICAGO. 


MR.   JUailCS  MATCHSTT  OmiVSRJgB  TttK  QPISICW   0T  THB  COURT. 


ThiB  ie  an  appeal  "by  defendant  "belov  from  a 
judgment  entered  %y  the  Municipal  CmT%  of  Chiefeg«  in 
faTor  of  the  plaintiff.     The  oau^e  v».-8  tried  by  the  eourt 
withotit  a  Jury. 

Plaintiff's  claim  was  for  #50C.OO,   alleged  to 
bo  due  from  the  def  oadxist  under  the  terna  of  a  oertain 
written  agreement  between  the  partioe* 

Gki  Mareh  3,   1S13,   defendfoit  made  written 
applioation  to  j^lalatiff  for  bondM  in  which  it   stated  that 
ito  bueinesB  waa   that  of  a  eustozR  house  broker  at  ChieegfO 
and  in  f»nawer  to  the  question,    "Kind  of  bonds  required?" 
answered  "All  Tr>ondB  renaested  by  applicant  that  are  uoed 
la  passing  of  entries  thru  Cuwtoms",     The  writing  which 
waa  aigned  by  both  parties  further  etatod  thpt  "the  under- 
sifcpoed  requests   the  Sff;ti«nal  wurety  Coagjfiny  (hereinafter 
called  the  Company}    to  bee  one  surety  on  the  bonds  above 
applied  for,   whieh  bonds   are  to  be  filed  with  the  Collector 
of  the  ?ort  of  Chicago  ««««*••,       By  its  terse  defendant 
further  agreed  to  sawo  the  uurety  cosqpany  harmless. 

Sobsequent   to  the  execution  of  this   contract 
one  BeJicor  made  two  importations   of  films  which  wore  wntered 
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mm  /jserican  g/^ods  r«tttmed  trea  fr«m  duty.     thB  g4rr«nuuait 
in  >ach  c^>80«  required  a  certificate  ef  exportation  to  th6t 
effect,    or  a  bond  conditioned  to  pay  the  duties  if  euota 
certificates  vere  not  thereafter  produced.     The  defendant 
acted  as  broker  for  Baker  in  naking  theee  import&tlona • 

It  was  the  ueual  practice  wheneTer  the  broker 
had  a  charge  ??^slnst  the  goode  for  freight  or  similar  ex- 
penses adraneed,   or  when  he  wan  the  eonslgnoe  of  the  goods  hjr 
bill  of  Ictding,    th£<t  he  would  enter  the  goods   in  hie  oim 
name  end  secure  bonds  if  necessary  for  vhieh  an   extra  eh&rge 
vas  made  to  the  customer. 

The  entry  of  the  goods  in  questicn  was  originally 
made  out  in  the  name  ef  the  defoadant,  but  prior  to  the 
execution  of  these  bonds  wns  changed  to  the  name  of  Baker. 
This  indicated  that  Charles  D«  otene  St  Co.   did  not  wish  to 
assume  responsibility  for  the  importations. 

It  was  the  practice  of  the  gOTernment  where  bonds 
wore  recpiired,    to  vrritB  them  up  daily  in  a  book  known  aa  the 
"Bend  Book*',    end  where  the  shipment  irate  being  handled  by  a 
broker  to  put   the  broker's   initials  at  the?  right  hand   comer 
at  the  top  of  the  bend  page.      In  this  ease  the  clerk  wrote 
ttpoa  said  page  the  initials  of  the  defendant  and  the  agent 
for  the  surety  Company  at  tho  Custom  House  obserring  these 
initials  thereupon  executed  the  bonds  with  Baker  aa  principal 
and  charged  tht^  same  to  the  account  of  the  defendant. 

there  was  no  express  recniest  from  the  defendant 
that  the  plaintiff  should  so  execute  these  bonds  and  there 
is  no  proof  that  the  plaintiff  had  prior  to  this  time  executed 
any  bends  of  this  kind  for  defendant's  customers  under 
similar  circumstances .     Baker  made  default  and  the  surety 
Company  paid  the  penalty  of  the  bends  and  brings  this   suit 
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upeu  the  theory  that  the  lAfendaat  ia  liable  upon  its 
wrlttm  preniee  to  bsto  th«  Surety  Co»pAmy  hAnslesa, 

*•  think  th«  contract  here  su^d  on  falls  short  of 
containing  a..  r«queat   to  appellant   to  «x«out«   these  bonds, 
this  because  of  the  plain  Xangta«ge  of  the  oontraot.      It  Is 
elaliMd,   hewerer,    that  a   custom  existed  from  which  a  req^uest 
might  he   inferred.     The  OTldenee,   howevor,    fails   to   e':tahllah 
sueh  a  cuBteaa.     £.  £•   €,  &  at,  ^,  Rjr.  ^.  v,  Jgnklna.   174 
lU*   308. 

Kelthnr  is  a  course  of  huolnes^B  hetween  plaintiff 
sad  defendimt  proTod  frorawhidia  rociueat  to  axeoute  theao 
hands  ]ilght  he  isipllod.     There  Is  no   c-vldunce  th.it  any 
alnll&r  hoiKX  prior  to  this  tirm  had  h^sen   executed  under 
diallar  ciroumjtancea  hy  plaintiff  for  defendant's  custaajera. 

Neither  doeu  tha  eridence  3how  onj  facta  or   eir- 
eumstanees  whioh  ^ould  create  an   ostoppeX  aa  agalnat  Va.^ 
dofendant  and  thlo  for  the  reason  amongst  others  that  it  ia 
not  made  to  appear   that  the  dofandaiit  hod  any  kaoiriedge  or 
was  in  any  way  put  upon  ziotlee  that  the  Surety  Coa^jany  waa 
about  to  exetnite  thes®  bonds  for  ito   cu»tojB«r.     aflth«!>ut  such 
knowledge  or   circumstances   indientin.^  the  plaintiff   ought  to 
hare  imean,   thers  con  be  no  oBtopnel, 

i^iaee  the  exQcm«.ion  of   the^R  l>ondn  waa  not  rc» 
quooted  by  the  written   contract  and  «is   there  waa  no  requaet 
fron  defendant  to  plaintiff    to  execute  the  s  .jro,  nor  any 
course   of  prior  doallug  from  •*}!  irjh  such  request  rai/^t  be 
in^lied,   nor  any  oustov  frow  w^lch   it   Tii?;ht   be    laferred, 
nor  circuiBstances  by  whish  tho  defendent  r^uld  ba  estopped 
to  deny  that  the  requaat  was  mad<3.    It  Bni»t  be  h3ld   thst  the 
evidence  did  net  prove  a  eause  of  action  and  the  Judgment 
will,    therefore,  be  rerersed  with  a  finding  of  facta. 
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W«  find  that  th«  dofeadoBt  did  not  either  ex- 
yrenaly  or  by  implication  request  the  exeeution  on   the 
pfcjpt  of  the  plt^^iatlff  cf  bonds  nu»t»r»  44S  aBd  449  tor 
the  suffi  of  |1CC  &nd  ^200  r&gpeotiveXy^   sl^ed  hy  one  o*  B« 
Bftker  $8  principal)   to  recover  indaanity  for  the  paynent 
•f  which  this   suit   io  hr ought. 
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QAsmniMJii  wioji. 


HURT  riUHK, 


COiarTY  CCUHT, 
COOK  C'^TaiTY 


iR.   JJS'^flG/.  EATCHLIT   DitHVJ5RO  THS  CPINICW   OT  THE  COUHT. 


This  is  stn  appeal  by  the  def  enlant  below  frtn  a 
Jttd|;r:ent   of  the  Cotoity  Court  Of  Cook  County  Altered   in 
faror  af  plaintiff  upon  the  rerdict  of  a  Jury, 

The  plaintiff  sued  for  |500.00  alleged  to  be  due 
far  eerYioes  rendered  in  earing  for  the  vife  of  defendant 
during  her  last  illnees.     The  judgment  vaa  for  $300.00. 

The  plaintiff  was  a  tea«at  of  the  defendant  aad 
lived  in  a  cottage  in  the  rear  of  the  lot  upon  ^ieh  wae 
A«f«eidaat*e  home,     ^he  did  the  washing  and  cleaned  up  the 
house  once  a  week  for  defendant  for  which  the  ffae  paid  the 
sua  of  j^l.50  per  day.     For  seYoral  yeara  prior  to  her  death, 
the  lower  llmbe  of  the  body  of   defen'lant'a  wife  were  paralyaed. 

Plaintiff  testified  to  a  ccnTersatitax  with  the 
defendaat  in  which  he  said,    'ISrs.  yield,    can  you  take  care  of 
«y  wife?**     I  said,    "Certainly  X  will,   Kr.  frank,"  and  ho 
said,    "^e  will  award  you  any  way  you  «a.nt,  *  and   I  said  "That 
is  up  to  you  to  do  «Aiat  you  please."     He-  said,    "That  will  be 
all  ri|^t.   Urn,   Field;      we  will  award  you  ^^aterer  you  want; 
if  you  wsnt  to  get  the  money  ir<  a  luj^  sua  or  paid  weekly." 
I  said,    "All  riRht.* 

Plaintiff   took  eare  of  Mrs.  Prank  from  ilay  4th, 
1912  until  April  17,   1914.     ahe  testifies  and  it  is  not 
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eontradlet«d  thnt  vhile  she  had  theratefere  worked  out  two 
day*  per  week,    she  gere  up  that  work  after  beginning  to  ««ro 
for  Mrs.  Jrmk. 

The  defendeat  did  not  testify,  "but  his   attorney 
did,   staling   that  the  condition  of  ciefend^nt'a  health  vfto 
such  thut  ho  could  not  eafely  attend  eeurt  at  the  time  of  the 
trial  anA  the  eertif icate  of  a  phyaieian  to  that  effoei  waa 
produced.     Hoveynr,   no  motinn  for  n.  coatlnaanee  -fms  made,   nor 
it  is  amdo  to  appear  th^st  defendant's  depeuitien  rnitr^t  not 
haTO  been  procured* 

Appollaat  hae  argued  at  great  length  as  to  the 
ijqprohabllltiea  of  the  truth  of  plaintiff* e  testimony.     These 
arguaenta  are  not  without  force.   They  undoubtedly,  however, 
were  preuented  to  the  judge  an4  jury  before  whom  the   ease  was 
tried.     Yhoy  cannot  prevail   in  thi«   court  in  view  of  the 
adstissiens  testified  to  whieh  are  net  deqnied.     We  e&anot  say 
that  tho  Judgment   is  auanifeHtly  against  the  weight  of  the 
ovidenee  and  it  will  therefore  be  aff ixvod. 
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KtnsiCIPAI.  cr»im» 

OF  CHICAGO, 

>9  I. A.  459 


KR.  J\JaTIC&  KAICKBTT   DILIV^RSB  TH     OTDJION  0?  fHS  COtf-^. 


This  la  an  e^ppoal  laiy  the  defendant  'below  front  a 
j«4CBwit  for  $77.75  entered  1»y  the  uualelpal  Court  of 
Chleago* 

Plaintiff*  8  stateaient  of   claliB  wee  for  SI  yards 
of  eturpet  and  one  aat  told  and  delivered  hy  plaintiff  to 
def end&nt • 

The  evidcaaee  ehowe  that  defendant  ordered  a 
eiirpet  hx   the  price  of   ll.RO  per  yard  and  12ff  per  yard  for 
laying  it;      that  the  defendant  dlreoted  plaintiff  to  send  the 
earpet  to  Ko.  1434-36   Earner  ATonue;      that  th-^  carpet  vae  svttt 
to  that  nuaher  end  was  left  rolled  up   in   the  Yostibulo  at  the 
bottom  of  the  ^taira  fr««  whence  it  vaa  afterwards  etolmsi. 

There  wib  eyldence  tending  to  show  that  prior  to 
the  theft  thereof fl    the  def encl^tnt   knew  that  the  carpet  had 
been  delirered  at  his  building  pursuant   to  the   eontraet. 
He  defends   the  suit  on   the  theory  thet   the   lielivery  of  the 
carpet  wi.s  not  coBtplete  until  the  Bomm  wns  laid* 

€0  think  the   evidence   shows  a  severable   contract, 
one  to  deliver  the  carpet  at  tho  price  of  $1.90  per  yard, 
and  the  other  to  lay  It  for  an  adLlitionai   compenaation  of 
IZii  pear  yard.     Therefore,   when  the  defendant  had   knowledge 
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thet  th«  delivery  he.d  b«en  made  pttr^ueuat  to  the   contract, 
the  titl«  to  th«  Carpet   paooed  and  the  defendant    is 
liable  for  the  purehsae  price.     The  judgnent  will  be 
affirmed . 
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H;CILK   01?   THE   SSTATT?  OF 
IILDJOIS. 

Dtfendant  in  £rror, 
■\ 
\ 
▼».  % 

JOHB  K.   TAKAHlVICzA  |  ) 

ilaintiff  ir^Krror.  I    ) 


ERROR  TO  CRIliilKAL  COURT 
Oy  COOK  COUKTY. 


\  / 


MR.  FRESIDIHG  JUSTICE  HOIDOM 
DELIV?!R15D  THE  OI-IHION  OP  THE  COURT . 

Defendant  was  convicted  of  receiving,  as  a 
banker,  a  deposit  whils  knowingly  insolvent,  under  an  in- 
dictcsent  charging  that  the  receiving  of  such  deposit  was  in 
contravention  of  Sec.  25a,  chap.  38  R.  3.,  title  "Criminal 
Code,*  froffi  which  conviction  defendant  seeks  to  escape 
through  this  writ  of  error. 

By  order  of  the  court  heretofore  entered  the 
bill  of  exceFticns  has,  on  motion  of  the  State,  been  stricken 
frOBi  the  record.  Thia  leaves  for  our  review  arid  deteriaina- 
tion  only  such  parts  of  the  common  law  record  as  are  as- 
signed and  argued  as  error. 

1  The  jury  rendered  a  verdict  of  guilty  and 
fixed  the  punishjnent  at  impriaoninent  in  the  penitentiary 
for  three  years  and  n  fine  of  $260.   On  this  verdict  the 
court  sentenced  defendant  to  the  payxnent  of  a  fine  of  ^280 
and  to  oonfinesoent  in  the  penitentiary  for  a  terr  of  from 
one  to  three  years.   j 

It  is  contended  that  the  sentence  by  the  court 
is  without  warrant  of  law  and  is  therefore  a  nullity  and 
void.  This  is  the  only  point  argued  for  reversal. 

The  penalty  for  the  crime  of  which  defendant 
stands  convicted  is  a  fine  in  double  the  sum  received  as  a 
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deposit,  and  such  convioted  person  may  in  addition  to  the 

fine  be  imprisoned  in  the  penitentiary  for  not  leas  than  one 

nor  more  than  three  years. 

It  is  argued  that  under  fixe   act  in  force  July 

1,  1917,  relating  to  paroles,  the  Jury  had  no  power  to  fix 

the  punislifiient  of  defendant  in  a  verdict  finding  him  guilty, 

and  that  the  court  had  no  power  to  vary  such  verdict  by  pro-" 

nouncing  the  punishment  which  it  did.  Sec.  5  of  the  1917 

act  reads: 

"That  except  for  the  crimes  enumerated  in  sec- 
tion one  of  this  Act  every  person,  male  or  female,  over 
10  years  of  age,  who  shall  be  adjudged  guilty  of  a  felony, 
or  other  crime  punishable  by  ixspriscncjent  in  the  peniten- 
tiary, or  by  imprisonment  either  in  the  penitentiary  or 
Jail,  f»nd  as  tc  whom  the  court  shall  not  have  assessed 
the  jail  sentence,  shall  in  all  such  cases,  except  as 
herein  otherwise  provided,  in  clauses  one  to  four,  in- 
\    elusive,  be  sentenced  to  the  penitentiary,  and  the  jury 
I  in  its  verdict  in  such  case  and  the  court  inposing  such 
I  sentence,  shall  not  fix  the  limit  of  duration  of  same,  but 
I  the  term  of  such  imprisonment  shall  not  be  less  than  the 
minimxan  term  nor  shall  it  exceed  the  maximum  term  provided 
by  law  for  the  crime  op  offense  of  \vhich  the  person  is 
convicted,  making  allovnce  for  good  time  as  is  provided 
by  Ipw." 

Defendant  insists  that  under  the  ruling  in  Cole 
"^ '   ^gPT-le,  84  111.  216,  the  judgment  must  be  reversed.   In 
the  first  place,  the  question,  though  decided,  was  not  be- 
fore the  court  for  decision,  as  no  error  had  been  assigned 
chnllenging  the  correctness  of  the  sentence  of  the  court, 
which  varied  from  the  verdict  of  the  jury.  The  opinion  on 
this  point  was  clearly  obiter  dicta,  for  the  jud^iment  was 
af finned  by  a  divided  court.  While  the  Cole  case  has  not 
been  expressly  overruled,  it  has  not  since  been  followed. 
Koreover,  in  the  cases  hereinafter  cited  the  Cole  case  has 
been  varied  and  a  different  rule  applied. 

Conceding  that  the  contention  that  the  jury 
had  no  right  to  fix  the  punishment  of  defendant  in  its  ver- 
dict is  well  taken,  still  all  matter  following  the  finding 
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of  guilty  may  be  regarded  and  treated  as  surplusage.  The 
■verdict  waa  complete,  diaregarding  tha  word*  fixing  the  pun- 
ishment. On  that  verdict,  minus  the  surplusage,  the  court 
might  rightfully  paas  an   appropriate  sentence  in  oonfoiaiity 
with  Sec,  3,  Chap,  58  supra,  which  it  did, 

^^   Arg^atron^  v.  The  l'eG;i^le,  37  111 .  459,  the 
jury  eeaesaed  a  fine  aa  v;'ell  as  iiuprisonment,  the  fine  being 
unauthorized;  nevertheleaa  the  court  passed  sentence  in  accord 
with  the  verdict,  and  the  Supreme  Court  in  ita  opinion  aua- 
taining  the  judgment  aaid: 

"It  ia  conceded  on  both  sides  tjriat  it  was  not 
competent  for  Uig   jury  to  iitipoae  a  fine  upon  the  triaoner  - 
they  had  only  to  detettuine  the  question  of  guilt,  ana  to 
fix  the  terifl  of  ituprisumiient  if  found  guilty.   The  ques- 
tion then  orisea,  does  this  imposition  of  a  fine  by   the 
Jury  vitiate  the  verdict':^ 

The  old  flaaxira,  utile  per  intuile  non  vitiatur , 
is  a  salutary  maxira,  and  is  recognized  in  criruinal,  os 
well  as  in  civil  cases.  The  useful  portion  of  this  ver- 
dict is  the  finding  of  guilty,  and  finding  the  term  of 
imprisonment;  the  useless  or  superfluous  portion  is  the 
imposition  of  the  fine,   v/ithcut  thie  portion  of  the 
verdict,  the  finding  of  the  jury  is  unexoeptionftble  on 
this  point.   This  part  of  the  verdict  then  must  be  held 
as  surplusage,  and  as  such,  not  vitiating  the  other  part, 
which  the  jury  properly  found,   >i  *  -x  *  -x  »  * 

'Ji/hat  in,jury  could  possibly  result,  or  could  be 
worked  to  the  prisoner,  froa  the  fact  th.at  the  jury  as- 
sumed the  rif'ht  to  impose  a  fine?  We  can  see  none.  On 
the  contrary,  such  action  of  the  jury,  on  the  supposition 
they  had  the  po'-7er  to  fine,  doubtless  induced  them  to  fix 
a  short  tenr.  of  imprisonment,  eo  that  the  prisoner  was 
really  benefitted  by  such  mistaken  action.  And  the  court, 
in  adopting  the  judf-ment  of  the  jur?/  as  ita  judgment,  as 
to  the  amount  of  the  fine,  relieved  the  prisoner  from  a 
heavier  fine  which  the  court  might  have  imposed." 

hendersou  v,  The  Isorlc,  165  ibid  607,  is  on 

fact  and  principle  controlling.  The  jury  m  a  verdict  of 

guilty  had  fixed  tne  punisnxnent  at  fourteen  years  and  the 

court  enforced  it  by  sentence.   In  deciding  the  contest  the 

court  said; 
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"The  verdict,   however,    was   in  all    respects  for- 
nal,   and  eufl'icient   to  cuthorxze  the  court   tc  pronounce  a 
proper  sentence,      ^ile  the  jury  had  no   rirht   to   fix  the 
TUniBiimont,    that  part   of   the  verdict   will  be  treated  ss 
surplusage,   and  the  court  will    be  directed  to   enter  a 
proper  judgonent  en   the  verdict.     Baxter  v.   lecrlc,    3 
Gilm,   068;  I, art  in  v.  Barnhardt,   39   111.   9;    \V^iite  v. 
tecple,   81   id,   333;   Il&rria  v.   lecple.   130  id.  457; 
■;yallace  v.   t^eople,   1^  id.   446." 

The  case  was   remanded  for  a  senttxice  xn  accord 
with  tne  verdict  of  guilty  after  disregarding  aa   surplusage 
the  punishment  fixed  in   the  verdict.     Irecple  v.  Boer,   ii62 
ibid  152, 

^"  3tatl er  v.    United  States,    157  U.    3.   277, 
there  was  a  vfeidict   of  ''guilty  on    the  first  count,"   and 
theae  words   following   -   "for  having   in  posseaaion   counter- 
feit /i-inor  coin"    -  were  held  to  be   superfluous  and  ivere   so 
treated  by  the  court's  affirc-.ance  of  the  judpjHent, 

The  fixing  of  the  punishnsent  by  the  jury  in   its 
verdict  was,    rs   it   yhould  have  been,    treated  as   surplusage 
by  the   court  and  the  puriishisent   fixed  by  the-   statute    "/as 
iiapoaed  by  tlie  court   witnout    re^;ard   tc   the   superfluous 
words  of  the  v^rdiot. 

The  judgcient  of   the  Criminal   Court   i3   right  and 
is  affirmed. 
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kK.  :kH£SI DlSCi  JU^T1C£  HOLlXAl 
MLIVERED  THE  Oi^IKXOK  Of  TEE  COUET. 

This  la  an  net ion  by  the  lessees  again at  their 
Issaor  for  a  breroh  of  a  oovenant  of   the  lease  between   tnem 
vftxereby   there  was  demised  to   the  lessees  the  wl^^ole  of   the 
fourth  floor  of  the  building  numbered  214  and  216  South 
State  street,   Chicago,    except   the   elevator,   hallways,    etc., 
in  which  the  plaintiffs,    the  lessees,    were  to   carry  on   the 
business  of   cleaning,    dyeing,   bleaching  and  selling  h«tB, 
trimmings  and  feathers.        On  a  trial   before  court  and  jury 
plaintiffs  had  a  verdict  and  jud^fficnt   thereon  for  #1100  and 
defendant  appeals. 

The  lease  contained   tbis  provision: 

"The  lessor   shall  hcve   the  right  at  uny   time 
during  the  term  of   tliis  lease  to   entirely   rej^ove  the 
hallways,    elevator,    stairways  and  entrance  of   the  build- 
ing in  vrhicu  the   deir.iaed  preiBises  are  located,   or  either 
or  any  of   them,    and   to   discontinue   the  use   thereof  aa  an 
entrance   and  passageway    lo   and  fxosi.   daid  detiioed  pree^i- 
ses,   and  in  place   thereof  to   create  an  entrance   to   the 
building  in  which  the  demised  preciiaes  are  located  and 
the  de.'^ised  premises   through  the  building  adjoining  the 
said  building  on   the   ecutii  thereof  and  now  Icnown  as   the 
Conatuner's  Building  and  through   the  wall  now  dividing 
said  building  in   ^^hlch   the  deniaed  presiiaes  are  located 
and  the   said  Coneumers  Building.** 

There  was  likewise  a  provision  concerning  in* 

stalling  a  dunb  waiter  in   the  rear  or  west  50  feet   of  the 

premises  de&iised  against   either   the   inside  of   the  north 

or  south  wall,    to  be  selected  by  the  lessor. 
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Defendant  urges  for   reverawl   errors  of   the 
trial   court   in   its  rulings  upon  tte   cTidence  and  in  giving 
and  refusing  to   give  certain   inatructiona   to   the  Jury, 

The  plaintiffs  were   in  poaaession   of  h  pr>rt  of 
the  descised  premises  carrying  on   the  business  which  the 
lease  \>y  its  terms  permitted  at   the   time  thp  lease  with  the 
coTenant  above  recited  was  entered  into. 

The  entrance   tc   the   demised  preniees  «<t   the 
tiaie  of   their  demise  was   into   that  portion   of   it  used  by 
plaintiffs  as  an  office  and  sal  eeroom,     Durinf-  the  early- 
part   of  the   term  this   entrance  was  closed  nnd  a  new  entrance 
oiade  into   the  desdaed  premises  through   the  rear  of  the  prnsi* 
ses  in  which  the  workroom  was  situated,   so  that  persona 
thereafter  visiting  plaintiffs'    establishsient  could  not  get 
into  the  office  or  salesroofii  without  going  through  the  work- 
rooa.     ilaintiffs*    on   the  contention   that  the   change  was  not 
one  conteiupinted  by  the  covenant  in  the  lease  or   the  under- 
standing of   the  pnrtles  and  was  detrimental    to   tueir  l;»u»xo 
ness,    some  tiiae  thereafter  removed  frosi   the  preisises  and  in- 
stituted this   suit  for  damages.     Aaong  the  Iteiiss  of  dassages 
claimed  were  loss  of  good  will    valued  by  plaintiffs  at  $2,CC0» 
and  enhanced  rental  value  of  the  demised  preciises  beyond  the 
reserved  rental    was  claimed  to  be  $3,309. 

ISvidence  was  offered  and  received  apainat   the 
Objection   of   defendant   relating   to   conversations  between   de- 
fendant's agent  and   the  plaintiffs   at   the   time   the   If^se  was 
delivered  regarding   the  location   of   the  new  entrance,    if  one 
should  be  made,   wiiloh  plaintiffs  claimed  the  agent   stated 
would  be  from  the  office  through   the  Conaumers  building.      De- 
fendant argues   that  this  testimony  was  an   Htteu^pt  to  change 
a  written  contract  by  a  parol  undertaking* 

however,   we    10     not   regard  tnia  evidence  as  in 
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J  I    aay  jnanntr  seeking  or  tending   to   change  the  writing  of   the 
parties.     The  purpose  was  to   enable   the  court  to   construe 
the  covenant   in   the  light  of  th?    aitustion   of   the  parties 
at   the   time  the  writing  was   executed.     This  became  necessary 
because,   while  the  least  provided   for  the   closing  of  the  ex- 
isting entrance,    it  was   silent  »e   to   the  plfiee  wfa«5re  the   au\>- 
stituted  entrance   should  be   located.      The  agent  with  ^ora   the 
transaction  was  ht^d  gave  his  version  of  it  as  a  ^vitness  for 
defendant,   and  it   therefore  became  the  duty  of   the  jury  to 
deterx&ins  by  their  verdict  which  of  the  two  contradiotory 
atatexuents   they  regarded  as  most   reliable  and  find  the  faots 
therefrou.      if  it  was   sought  by  the  testi^nony  of   the  plain- 
tiffs  to   change  in   any  way  the   substance  or  the   terms  written 
in   the  lease,    then   the   contention  of  defendant   would  be  well 
talcen  nnd   the  authorities   oited   in    support  of   such  contention 
in  point.     But   such  was  net   the  purpose,    effect   or   scope  of 
this   testissony.     The  puriiioee  v?as  tc  put   the  court   in   the   situa- 
tion in  vrtiich  the  parties  were  at   the  time  ef  the  transaction, 
whercfrom  the  court  might   interpret  the  clause   in   dispute  and 
give  effect   tc    it   in  accord  ?rith   the   intention  of   the  par- 
ties at   the  tiiiir  the  lease  -^ms  aiade*     Barber  v.   All  «i,   213 
111,    125,      In  AuditoriU|na  Ass  *  n  v,   7ine  Arts  Building,   244 
ibid  632,    a   siniilr.r  case  upon  principle,    it  was  held  that 
preliminary  nHgotiaticns,    including   tiie  written  options  pre- 
ceding the  execution   of  a  99  year  lease,    were  proper  to  con- 
sider for  the  purpose  of   determining   the  sieaning  and  intention 
of   the  parties   in  the  use  of   the  words   employed  in   the  lease, 
although  not   for  the  purpose  of  varying  or  contradicting   the 
plain  terms  of  the  lease.     This  was  an   affixtcance  of   the  same 
doctrine  as  laid  down  by  this   court  in   the   same  case.     150 
111,   App,   26ii,      30   in   the   instant   case   the  jixzai   conversa- 
tions attending  the  making  of   the  lease  were  ad-lssible  for 
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the  purpose  of   determining  the  meaning  and  intention   of  the 

parties  in   the  use  of  the  vorda   employed  in   the  lease  as   to 

where  tlie  substituted  entratioe  should  be  looated  were  the 

same  thereafter  constructed  under  the  terms    of  the  lease. 

giving  tiiat  ri^t  to   defendant,   but  not   ior  the  purpose  in 

*   any  respect   of  yiurying   the  words  of   the  lease.      To   aid  in 

the  attAinBient   of  this     object   it   vras   said  in  tjtreet  v. 

Chicago    .VharfinK  Co.,   loV    ill.    605$ 

"The  court  vill,    if  necessary,   put   itself  in 
the  place  of  the  p»rtiee  Rnd  read   the  contract   in  the 
light  of   the  ctrouraatwjces   surrcimding   therr.  nt    the   time 
it   was   cisde  and   of    the   cb,1<?ct8   thev   ther    evidently  had 
in   view.      3o,   also,' the  nets   of   the  pprties   themselves, 
indicative  of   their  construrition   placed  upon    it  aay  be   re- 
soirted  to,    for   the  purpose   of   deterniining   the   true  ff.raning 
of  the    .fritten  Oieroenjent.     And  in   thie   re.a;ard   it  jnaices  no 
difference  whether   such  acts  pre   oontepporaneous  or  sub- 
sequent,* 

It  was   therefore  not   error   to   adndt   the  evir^ence 
regarding  the  understanding  of   the  parties  na  tc   where  the 
substituted  entrance   should  be  located.      It  would   seem  only 
reasonable   tiiat   »uch  entrance   should  be  placed  v?here  it 
oould  be  advantageously  used,   not  placed,   as  it  was,   where 
its  use  was  destructive   to   the  business   of  plaintiffs  and 
greatly  impeded  its  conduct. 

plaintiffs,   who   were  well   informed  en  all    sub- 
stnntial  natters  concerning  the  value  of  the  good  will   of 
their  business,    if  any  it  hnd,    were  competent  as  witnesses 
to   testify  as  thev  did  as   to    such  value.     Their  teethriony 
^     covered   every  important   element  ond   it    stRnds  without   con- 
tradiction.     That   the   evidence  was  net  oiore  full    nnd  specif io 
was  owing  to   the  objection  of   defendant.      In   this   regard  it 
cannot  new  be  heard   to  complain •     Hahl   ▼,   Erooks,    213   111, 
134,     There  was   sufficient   evidence  from  which  the  Jury  might 
find  the  value  of  the  good  will.     Thie  good  will    was   destroyed 
by  the  unwarranted  act   of  defendant    in  placing  the  new  entrance 
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to   the  d«i»ia*d  pr«A:i8e8  at  an   imprcper  plnoe,    contrary   to 
the  contract  of  the  parties.      Good  will   of  n  trade  oon^tjitits 
ajerely  in   the  probability  thPt  the  eld  eustomert  will  con- 
tinue their  patronsge  of  the  old  place.      Dptttliart  v.   j.ogan, 
66   111,  App,   294.     The  o^mers  and  operators  of   o  buairteaa 
are  competent  witneaeee  aa   to    th«  value  of   its  good  will. 
White  V.   Jonfts.    79  E,    Y.  S.   583. 

We  are  conacioue  of  no  error  in  glTing  or  re- 
futing to  giye  the  instructione  uha.llenged  by  defendr^nt, 
and  it  certainly  was  not   erroi'  to   refuse   defendant's  re- 
quest  to   inatruct  a  verdict  in   tLie  favor, 

Xhe  record  is  free  froai  reversible  error  cmd 
the  judtvent  of   the  i>unicipal   Court  is  affirmed. 
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On  a  vria.1  oefore  tue   court  theu'e  viaa  b  find- 
ing and  judtXiQrit  x'or  ^«)72,-ti«i,  Hod  defciidatita  appeai . 

Defendants  owned  a  flat  building  numbered  from 
2614  to  ^644  KortA  apnuiding  avenue,  Cnica^o,  and  by  a  con- 
tract in  vvriting  employed  ?.  l3.  Kunkel  &  Co.  «•  their  a^ent 
In  operatinji!;  the  eatee.   In  tiiia  contraot  sutiiorlty  is  >/iven 
the  «M7ent  to  buy  suprliea,  etc.   This  action  is  for  bRlanoe 
due  for  coRl  ordered  by  the  a^ent  for  and  dellrered  to  de- 
fendants' fl»t  building,  Tidaieh  oosl  was  oonsuiued  in  the 
furnaces  of  the  flat  building.  The  orderinp:  and  delivery 
of  the  coal  is  denied  neither  by  the  affidavit  of  defense 
nor  by  proof,  as  defendants  proffered  no  testimony  in  con- 
tradiction of  the  case  isade  by  the  evidence  of  plaintiff. 
The  defense  argue  the  lacic  of  autnority  in  F,  S,  Kunkel  A 
Co,  to  do  other  than  buy  supplies  for  cash.  There  was  proof, 
without  contradiction,  that  plaintiff  had,  prior  to  the  de- 
livery of  the  coal  in  dispute,  delivered  coal  to  defendants' 
building  upon  the  order  of  defendants'  agent,  and  that  such 
coal  had  been  paid  for;  and  that  soae  of  the  coal,  payment 
for  which  is  sought  in  this  suit,  was  delivered  upon  the 
special  request  of  the  defendant  Jensen,  because,  as  Jensen 
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stated  in  tiia  requtjl  for  Vrxn  coal,    the  aupply  in   the  ■build- 
ing W8S  8c   Lov    ti>fi.t   tJucre  ntxu  d<u.ge.r  of   tae  pipea  freesing, 
»8  tap  tei:.jer&ture  was  bslow  iha  zero  matk, 

SlBintiff  proved  tae  orderint  of  tiie  coal   by 
the  Rgent  of  defecdAnta,   also   the  delivery  of  the  ooal   to 
and  ite  oon«iui&ptXon  in  the  building  of  defend&tits,   likewise 
the  amount   due  and  unpaid  for  such  coal*    wtiich  is  the  antcunt 
of   the  judfTDient   in   tnie  appeal,     this  certainly  established 
*  y.^^f',^  f'Toie  cna«  aKninat   d«»f endnrts,    irei?f>aing  upon  thea, 
without  countervailing  proof,   u  lintility  to  pny  the  claia 
80  proven,     Nc   testimonj'  "/as  proffered  tc  meet  the  cuae  ao 
nada  by  plaintiff.      In  the  ciroiaadtttncea  of   tliie   cnae, 
aaide  from  the  question  or  the  authority  of   the  a^enu  to 
buy  the  coal»    are  know  of  no   f:rincipl<5,   legal   or  i&oral,     /nich 
will    axouee  defendaata  froi-  payaent,     Proof   of   delivery  of 
the  coal  was  iaade  by  the  evidence  of   x^e  agez;-^  of  defend- 
ants ana  tne  Janitor  in  uhariie  of    tM.6  building* 

It  ia  clear  that   tiae  defenses  interposed  lack 
merit  and  isust  therefore  ua^ris  been  utade  for  delay.     7hie   ia 
a  case  calling  for  the  assesataunt  of  saatutory  damages. 
ToTna  V,   /Qexander,   fob   ill,  App,    512, 

'n-ic  judpgaent  of   tlie  Municipal  Court   xa  af- 
finised  with  f67  dauaages  asaeaaed  again  at  defendarits, 

Arpimi-:s:D  -■nrn.  ^67  DAiiAcss 


.  ,aiS3»i>   •••si-'i   »'4'    ^0   r»ij^iiib   j^w   !»x;j.ii    ;J>'dt    tax   58   84V  ;||aJ: 
•«i«9JiiX    ,•:t.:#blK)')>^   to    4iii^iJ;lid   9tij    aI   noii^r^uiuAnosD  Bit  htt» 

si   «x»iT     .vtfieo  -ijii  3i)«iit  u6»a"  t>T-«ii  «xoi»t3iiJf  :fai«ci  {)c«»  ttt^n 
,  «.t.fe*-fT>l'>fc   i-t.n?"7<T,   fft»at»£ac  esD^.n^fc   Vd^  li'd'Aw  fi<»iniJtl 


287   •  ;s^632 


J03IK  kARKUS*   mU««  Ji^SXX 

\  Appellee, 
\ 
^"-  \ 

Ap^ellBiit,  ^    ) 


fAti'KAL  imoit  tWXCIi'Ai.  COURT 

0?  CHIC AGO. 


91 


jtR.  rrcffiwnjiKG  jus?ics  holbcw 

BlLIVimED  TKS  OPINIOK  07  THl  COUFT, 

y?i  &  trial    U^fcrc  cjurt  and  jury   j.-.l'^i.iaiilff  had  a 
T«rdiet  a.;ii  jad,i^*iiii  fax  4*3--»0  a;id  dsfendaat  «pp»*la,     Th« 
»«tlofe  is  i>a  «  Tir*  iuauipaiice  peliey  in   th*  a-a**}  af  ^a.ooo. 
ixt«  iua.ii4in^  ia»Ukfe4  xiavijsjj  tiesE    la.-sa<;:«ci  ^y  fir-i   t:-   the 
uiduKt  reoo?«z'cd. 

ilaintiff  «»•  i&  ]&^£»«8siea  under  ocatraets  of 


»&ie  cf   tKO_jL&^oinin£  iota  ec   trhi&ja  ilr^e  ImildlBg   injured  mas 
located.     At   tut   tiae  tke  coa tract*  cf     cRle  r«jpr  iK^do  thia 
building,    Bubeequcntly   x-eucdtsled,   ^iM  Uxc  prcpefty  of  a  tenant 
in  poeseesion  under  Bartl«:tt,   plaintiffs  vendor  in   the  con- 
tract*,  froBi  whoai  plaintiff  aequiidd  tho  building.     This 
building  iiad  been  uaed  a&  a  barn  \s^>on  the  t^vr  lots  under 
contract  to   plaintiff,   with  laucu  euf-rounding  lard,  had  been 
operated  as  a  f»r&.     "he  bt^xn  oovored  sore  tlian  plaintiff** 
tvo  lots,   and  it  was  the    eaist  harf  of   tl;e  brrz:  ^hioh  plain* 
tiff  bought  of  farliu,    tne  lessee.        The  ^est  half  of   the 
>am  vas  torn  down  by  t£i6  i>urohasei*s  th«ruof  * 

The  iiusband  of   plai.ntif;i'   van  ju  building;  con- 
tractor,  and  under  nis   direction  ^orJca^n  proceeded  to  rexsouel 
the  east   end  of  the  barn  a*  required  by   plcintiff .      The  change* 
made  were  quite  extensive.      It  wa*  remodelled  for  a   school 
house  and  was   deslgnnted  as   such  in   the  policy  in   suit. 


\ 


S5MS   -    •• 


V 


Tm\-  u    4AiJ-  *.-J*   SfUh-V   JA3^ta*   {  ,»«.ri»<?<tA  ^■ 


tdilKSUm 


^         " '  ■  \  ■■,.,"' 

a  fcup    ^liJoJ^T?    •  Jt't   i  f^    ►I.Ji.O    •iT:j*v'.v    lSi.Li   i,   Hki 

•oi    ^i   xii")    ic   i.s.V'^ra-w    ;i3«&'  i.;:iv'cA  i^-swttfii    sjfli.iDiiA'di  dJU;** 

•ii^'itfVOdd'iC   •tAtfftlMI 

•»•,:    l>«-i/u».Ti    i.»i'.Ci--.f   .1.1*    r.jX.ij    ao   ■.t.7j[  aai.TXrt^j^ai   dw,/   'i»  ftX«Mt 

•  i*--*    •i&n*^  «^«w  -sliS'i      lo   Rj->a-i[J.nc.J  «>J,t   i»faJ..t   »flv^   <fA      ♦l>«i«*»l 

^n«(i»4'   •  la  -ir^cfo-ni  an*  sine   ,'>^.X<*;»o<:;3j   ^;X-ttsrMO»etf4J4)   ,5i«fri'l>:.Ci»rf 

-BOO  sil^  iri  TO'.nsv  i  IlitiiKHt:^:  ,(;rjf»iji«rt  'X'>l».mt  noit3i«$$<a«g  ai: 


On  irnreh  18,  191f5,  "bofofo  co.TpWtion  of  the  alteration,  tia 
building  va8  d«stroyc:d  \jy  flye.  There  "TOe  arlecnse  t«nding 
to    FYCT«    tliO   T3rlU5    «J    t?l«   Vulldinfj    «t    the    timr    It    tfo 

It  la  TirgTiBd  fcr   rsverssl    th«vt   the  Julg«<»nt  la 
not   supported  \>y  the   evi<i«RC:o;    that   thurw  «f&a  ai»i'cpr«»«n- 
tatlon  of  !Tiiit«rl&l  fMOto  regariliag  Ih*  InsurRnyc;    tbut  the 
ifit«r«&t   of  pla-intiff   >«ic  riot  correctly  at**t«d  in  the  poll- 
ay;    UL'tt   tht,-  builditts  itiaured  ^e-s  net   on  i,roui:iil  'Omivi.  by 
ylaicttfr  in    rt?»;    s^Xist   that,   the  broi-CT  prccurins   tiic   in- 
aviTSUice   nttsi   ttie  n^^'nt  of  plx:iztltf* 

i'i»  tlilttii  tLt-Xfi  13   ?/aff*ciEmt  eviafriCf:;  from 
TC.ich  the  .^.VtTy  Might   i-wtscn&bly  find  theA   pls-ir.tiff  had 
proven  c-ll   esaentir.l  «»j.tiff.-i^ts  n«rc«s«>^y   ti;.  Bji'.ir,;i;«,i.n  her 
actien,  sTiU   tixr^t  ^hero   ig  alae.   eT.l-i<&r*c€?  in  the  record  en 
the  piirt  of  plain-tiff  '»*i.i«xi  woul-3,    it  tireti   credence  by 
tho  jury,   ■f*ax'v-Aitl  the  vvrdlct  •■rAileii  i%  racdercd,     The  eXe- 
fiM»nta  cf  insui-ablw  interest,   the  i;-,a,4ing  cf  the  pMloy  of 
iniiiuraciict!  by  dcfmi^jMTit  to  plaliitlff  \x%yiin  the  building 
against  fire,   the  giving  of  notice  of  lose,   in  i^cccrd  with 
the  t«xiB8  of   the  i>oIioy,    tJrie  oaous-r«ijC6  of  the  i'lvt  and  the 
daiaage  ^iAich  tho  building  uufr<»T«a  as  the  roault  of    such 
fire,   voro  present  i.Vi  >.laintiff *ft.px'60fa  ae  v«Xl   a&  the 
fact  o  which  the  Jury  preauk^wily  az-xired  at  lb  readying  its 
T&rdiot  •  thai,  the  inouxunce  i^cXicy   »ueu.  Cii  -'jua  fnarly  and 
legiti»u8t«iy  obtained  and  no  fraud  or  caierepresentation 

practiced  upon  th«  p^rt  of  plaintiff  in  obtainiafc  it, 

Th«   inauranci?  policy  in   3vlt  ^?ae  prPTen   to 
haTff  bkeen  procured  tiirough  an  ngent  of  the  defendant  eont* 
pany,    to  whoa  plaintiff  fairly  disclosed  all    the   essential 
faets   regarding  her   interest   In  the  property  and  its  loca- 
tion and  the  claia  by  whloh  she  hf^ld  title.      This  ngent 


-/r«»»t ,'?-:;■  eiu  ear    '--rLui)   .Milt    ;orn'JbiVt'   J.>''t   vj   .ai«i;?rc-'.;.^«i:a   Ian 
.laxi    zliJiri,."  :■£   J  i.::T  .-.-11    ,:if*'.-an  >  ,t.i,sa  i   ia.-.jjlin  •/iti^.f;  aiJ;*  ritoiilfc' 

•ai  i:a«  aril   j»il.:    "ic  •i.-^t*-;  tk,jo»  4>i«    ,x;o*ic4  «iji<i   'to  siiJins*  a*tt 

■5 


<L 


•heim  plaintiff's  contract  *ltiri  B&jrtlett,  her  veritJoT,   -iftileh 
osntraot  not  pnly  dlaoloaed  jaer   inbersat   In   the  land  but 
frfim  it  was  oopi9d  into  tli«  policy  61i«  deacarlption  of  the 
land  upon  whioA  th«  insured  building  waa  situated.      It   is 
in  cTidenee  also  taat  tiiia  agent  had  seen   tae  ouildiog 
and  imd  jcnowiedj^e  of  its  surxounaingd;    txxat  he  kriee  or  iliad 
laewQS  of  infonaiJEig  iiiuself  of   t&e  f&et   tiuit   the  builaiug  was 
part   of  9Xi  old  oaro  wiuoh  was  in  process   of   re.iiOU^lj.ing,    with 
the  intentioa  of  using  it  »s  &   sahcciiiGUiie  Mixea  uuApl^ted. 
j  By  the  express  terms  of  the  poliey  pexisidelcn  was  granted  for 
I  alterations  and  repairs  and  tu   ooxepXete   the  i>uiX4ln^;,     This 
provision  in   itself   is  ample  to   charge  def3nda?)t   ^ith  notice 
of   the  fact   tnat   the  building  was   in  proceoe  of   oein^  ohanged 
\  and  altered.     Home   litauranae  -Jo.   v.   i^enUcniiaii,    164   111,   458, 
is  autiiority  for   the  principle   that  a  party  a»s  an   insurable 
interest  in   the  inaured  prerfisoe,   not^itije-^Anding  tiie  fact 
thnt  the  f  se  of  the  land  upon  ^rtiicu  tne  iiuildins  insured  is 
situate  WHS  not  vested    in    tn<?  insured;   and  it  was  al^o  there 
held  that  a  party  has  an   insurable  interest  ius  property  from 
the  existence  sf  which  be  receives  a  benefit  or  from  the 
destrvotion  of  ^whicb  h?  will   suffer  a  pecuniary  loss,  although 
he  hi«s  no   title  la  or  ro^^eeesioa  »f   the  preiaiees.      in   tx^e   in« 
«tant  case  plaintiff  fras   in  possession  of  the  land  upon 
whicb.  ths  burned  l!uildin£^  was  eituated  under  a  contract   of 
purohitee.     t^er   interest  was  nweh  that  if  such  buildiug  was 
dftfnaprd  by  fire   Ph?  would   evffer  pecuniary  loss;    therefore 
■he  hed  an  incurable  interest  which  was  coirered  by  the  tema 
I     of  the  policy  in  suit. 


<. 


<^ 


Defendant   ineiutn   that  the.  trial   Jurigo  invaaed 


b«ii  10  k^a'K  'jt^     -iiiy    i^^\i!t!:u<iiX'Mi»  itiX  'io  ^.i^tsiwomi  Jbtiui  htm 
oJiw   ,\nl  t  '  'h^-yi    10   a*»ur'i7   MX  a.v*»  iioixitt  aii'Hd  tit?   a.«s  tO  l^fciMJ 

,ac>   ,in   ^1    »XiI!i:£!!iLi!ih,  -'"^   'ILL.  Sl^tilllliiSiik  iiSlM     ,&*1«<^X«  .fcim  i 
•i»*  a^t*'"^ Jfj'*'*  ito<-<   'ii   i#di  »'!w»   naw  tv^t'^Sni   rr^H     .fft^rtetwy 


> 


Ui©  provinoc  of  tha  Jury  in  hi a   inatsuction  to   lh«  Jury 

I  reg.strdin,?  tiis  qusatior.  a.'j  to  whftthoj?  the  party  wiiS  took 
jth«  insxjrnncft  and  deliTsred  th^s  RcJ-ioy  ?W3  tiie  -s/jcnt  of 
d^if 6fi<i*nt,     71s«  instructiost   oaanlaiaa.1  of   *as  orally  giT«n» 

aa  slle*4i.l  hy  tlis  i^anicipEi  0-jurt  ,Aot,   ;incl  i:?   ir.  tiie  follow- 

rrt/L-a.  ^-^-^-^  f^—^  I         '  I        ^% 

"v&w   I   t  linJc    It   ia   the  law  of   ^-iii«  'jtsts  thftt 
if  one  pvrports  to  aet   as  th«  Agent  of  an  inaur&noe  oom-  * 

pany    -.rid  ?..-ot».tye-i    ~.t^"  icAtlcn   fcv  irvitixancfc  s-.d   accepts 
ths  prsmiuuB  upon   suoh   insuranoo*   goes   to   the  oompany  and 
(ji-cuift    ihe   folioy  o.f   1.:  .urat  ov  kh  :1  return:    liie  policy  to 
the  assured,  and  does  everything  that  Is  necessary  to  do 
to  £'^ccc~.f lii'h    t'-.'?   iseu®!  ce   if    Ml-  it-eurruioe,    .;   think  it 
is  ti^^e  lav  of   this   ^tate   that   the  insured  in  this  case* 
the   ilf  Ir-ti'f. ,    -^ouZ-C  >i!-\':    •■..(i .,   ii«i:1.    tc   asscwue   tnat   this 
representative  was  the  proper  representative  vith  proper 
aati^ority   ti    ^i-.    v;.,-  ■.evti    Lt    cii.    dc    in    whe   ici;us.nca   of  the 
policy,   whatever  was  necessary  in   the  issuance  of   that 
j-£;licy  vr.CL    thr.t    Lo    ^;  ■■    uxi(  ;  t   tf  '^liui., iii|i  k^;;^■l';ige   of 
the  eonditicna  cf   the  property  he  waa  the  representative 
of   t<r»«    ctf  r.t  if.  >,L,    /ni(    U"   v<-i.i  I  =.-1 1<  v«-   i'rc-v.  tiic   eviaenoe   in 
this  oaae   tiiat   the  representative  of  the  plaintiff,    that 
is    tLi-  p:U  j^ntiXf '  e  u\ii>vt\i,iit   luiiy   and  fairly    sl-^.tcd   to 
this  representative   the  condition  of  the  title   to   that 
property,    thv    ocitu.itiM..   of   U^}  pri.iei-iy   j.t;:c;i.f,    the 
chf-iHctei'   cf    the  i-rupcrty,    tjtu   Uifct  ht   'cilf ully  concealed 
I        tictrlci;    '--hiti.   tic   dif Ciiitlf.'-.t   c-u&tit    'ut.   kr.o?.-  b-i.tr.   reKpect   to 

tiiC'  i^ropfertv,    ther    I   tjiialc   the  defendant  is  not  in  a  poai« 
1        tion  hrffc,    Ktfitlti..-.  Zi,    to   sr-y    t^ihX   it  hns   tcf.n   ^Isceived 
'       cr  aielau  oy  the  pl&intiff   in  this  esse,   who  is   booad  hy 
the  &cLs  cf  itu  r«^trfca#!iite.tiv6,*  "H 

vVe  tbial:  the  legsl  proposition  was  fjtirly 
stated  tc  the  jury  in  this  inottuotion  tiCd  that  the  jury 
were  neither  ruieled  aa   tc    th«.  lae   nor  ^/as   its.  province  to 
deters^ine   the  f&ct     inr&ded  by   the   iri(itr-uctici:i,   ^hich  gave 
the  Jury   li£;hl   on  thf;  law   throu<s,i.   oS'iicn  it  oould  deteririina 
the  faet. 

Counsel  for  defe-nr^ant  atte/cpted   to   istpeaoh, 

uptn  an   tnttrely  ii_:.atm&l  a^tttr,   plaintiff's  husband,   -siio 
testified   in  fcnr  tpfcelf,    anri   Rrgvps   thp.t   this  rulirg  of   the 

ctturt  in  sustaining  the  objection  tc   suer^  testi-aocy  was 


oi 

*.:>- 

ot 

- 

^' 

1  A  .  .  .* 

. 

»"^    ■     V 

•        til.. 

a 

ifa^ 

:r^ 

,««TJi  .  v'r, -,:o  w.-.-    \'  ;  vai.rtlr.,vv   i'lOiJo^.'t.tRnJt  i\^.T.      ^i^aAbnitt^p) 

o*   a»oj;i   ^•onis'rusni  sioua   nO'4iu  «W.)if:<»7«i  »fW       ' 

ai  jetii   »,-jiliiJv;t:>vs   »?»ob  fca»   «&<»i;i;R«sa  art* 

,.*:i*u.-^Tii-.aaJ,   •;.>'      V,/   tits  v^ifi.ai   ^-/.IJ    de,i.r,  i.Tjrj:);>t:..  <s|, 
ni    lotueni   .*>:L1    indi   9. tat.    cirfjr   tn  waJ  Srfi'  (Jt 

taqiiq  r,it^  «wii«j;i«ni9i  ••'»i  •i<>q^o'i*{  »iJ   Haw  •vi.tAJ'n!9tt»t«jf»t 

tii  •3nat.iY3   -  iiJ    ..-jii    iv;,ijj   u ^i";,   li    ;ic-i.   ,,Jij.ji;.:i^,l;aA>   n^i   lo 

^iiUJ    ."ili.'iu.'Jtq  orti    to  9Vi.^4ir!'s>a»'sqa'i  odl*  Jedd   aaoo  uitii 

OS    j^i    Ji    /J':!--:!,  iiaa    i.LUl   ,.i.ii,;»'j.vvw.J  a '?^'i.Urti...5.';i  c>d-^   Ml 

«i   •^Dflxvo-i^   i.ri   4*v    'ton^jft/jj  .>/,iJ    ■.);f   "Sin  ft»l8Jtia  tdi'-iit»M  »t<)w 

Oiiw   ,i>^»<f«3uJ   j'tltJ-.j.  ill   ,'iiiiJf>   Tali '5 .ttiL.il  YJ^^^-i-^f'  «fii  fia*" 
•ili   lo  ?n-.  f;;a  !*ii.t   Jflc^-t   n  i7;|i*  !,ft9   «H/»d'»'J  tnil  nX  fto.ltl*ii»* 


eprou<&ouf?.      In  tiilr.   rf.'^»r<5  th.t  TXilinf-  of   th^  court  viw©   in/ 

the 
aeocxu  tfiW^t'eli   c«t.u.uiiAii«d  isesi  piincipic    ihefc  avi-  "> 

it   iis  ui-iiCd  for   deisuAm^tn  nhetc    iiif-  contract 
of  iauurar.ue  ;;^-&inot  ioas  b/  fix«  i3  ^.  cer.treto  I  of   ind««* 
nii,y  anJl  tjiHL  it  ia  ecntrcry  to  pu'oiic  psliay  tlaet  tho 
s»is«  Atiould  l)fc'  ftaiic  3.  E;^iter  cf   profit   cr   sp«ou2Rticn   to 
the  iriiuied,   a.ad  we  are  cited  to  n  rncent  d^iciaion  "by   tbi» 
court  in  ijcimXta  v.  A&,f;  |',vjae   liiauienc^  Co..  gcTJcral  nu'a.'bor 
2it^4,   tioi  ycsv  rev<^i'*'*=fii»   "£   £v.iruainii%  this   Genter-tion, 
Witii  the  ccatenticu  as  &  ieg&i  princivlt  v?e  f  JnO.  uc   fn.rAlt, 
tut  tii£  ^cCliUlisi  c&,i:6  euygfe  is   iti  nc  \tiBe  siji'iictii^lc  upos 
tiie  fac'Ci!    wc    iuii.£  iiisui-.ut  case, 

2*iuaj.tt4§  lio  rev&rexfcle  exrur  In  the  4uOiT'<^nt 
•f  the  ituuicipul  ccvirt,    ^^  ia  aSi'iiii^iX* 


•v.    .  ■    ,0;.        .,/         ;   ...     ..  •,i/:^,,.v'7i,»j     i  v 'i    i'S,:/:;;    J;  i     ii  ''' 

-     *t     I     >  .,       ;>aT,Tii-j.'     ■•    >i    t^^:"']    -J     •vVO.;.    ,vn  f>-L's:^.,    o?>w..«';u?f.iiut    *iO 

,*!'     ■•     ><:      ..  .*     .■       .•■.;i£;-i:     ;.m:.vr    .0    ;a   ^vOj-i.;:*? .'«')«} '•»di'  vd!^lW 
f"    .    -.  i  ..■.;•;;.  ^.'   .'I'i.'    ,  .    '1.:.    ^..  ^;^^j^   •;>»,.•>!*   :y!#  tri/ii>u  \'nii   .^t»i4 


S35  -  2^3630 


thUkJS  MaQXiUSK,   doing  busin**/ 
as  XeOUZHX  &  ^llts.  i;.i£ti^C7lV]£, 
A01NCT, 

\ 

ClTt  0?  CK^CAOO. 

%ppellf/nt. 


Airi-EAL   FRGtt   CCUBTY  COUHT 
or  COCK   COUHTY. 


3 


BS3.IVHn»D  THH  OPIHIOR  07  THK  CGimT. 

7Me  io  a   suit  to  v^eortT  nonev  paid  aa  detee* 
tive  lioenae  fees  for  the  years  fro«  1910  to  1915  under  a 
el^7  crdinsmce  ii«ld  to  be  foi*  in  City  of  ChiORf^p  t,  0'Brien» 
266   III.    ^^9. 

The  questions  in   tiiis  oass  hare  recently  been 
dscided  by  tlais  court  in  hata  v«  Cit^  of  ciiicagp.   General 
Nu»]ber  229e&»   not  yet  reported. 

The   elements  of  to  id  ordinance*   payjaent  under 
decrees  Rnd  «?ith  protest  in   the  neth  ease  ire  find  present 
here*   and  for  the  reaaone  stated  in  that  opinion  the  judg«> 
aent  of   the  County  Court   is  affirmed* 

AyyiRMED, 


\ 


\, 


OtidlLii  •  d£e 


p  .  .       _  (  .>1»li?i.{$?!jr^. 


10 


^  -  T  i^  O  <^ 


:i*»'^  ^J'lcy^'x  *vnf5  8»e«»  ai-iU  «i  ajKaiJoftap  awiT 

j.i»e«-i-;  bull  ov    jerta  :^itkp:  »ni   nx   ictti^oiq  if-J^itr  han  annttn^b 
-Hi'Wi,  •ai   c:jinlq.->    5PJi^   ai   btJ-jJis   /.  ?/.jrfi^'\  «>/;^J  tall  taa    ,9*Cdii 


344    -   236i 


JAKRS  CHS3NSt.and  H.   L.  /  ) 

CEXSKBT,    trading  aa  I    } 

Chcsney  aiieep  op.*  /     } 

\     Appellees »/      j 


APPT^'AL  FROW  CIRCTJIT  COURf 
OF  COOK  COUNTY. 


UHIO»  PACIFIC   RAILWAY 

COUPAKY,    a  corporation,       j  i  ry,    m 

*¥•""/*•    )         :  "^.A.  4  94 


\ 


J 


un.  mmsiDiSG  justice  uolsom 

DSl-IVEHRP  THl  OilBlON  OF  THE  COUKT. 

Thle  is  an  appeal  from  a  Judgment  for  ^1419,37 
rendered  against  defendant  on  the  verdict  of  a  jury.   It  is 
a  case  of  shipper  against  carrier  and  inTolves  the  carriage 
of  nine  oars  of  sheep  consisting  of  lambs  and  eves  from 
Altamount,  Wyoming,  to  South  Onsaha,  Nebraska,  which  ship- 
meat  was  diverted  to  Chicago  by  agreement  with  defendant. 
The  damage  to  the  sheep  is  alleged  to  have  occurred  in 
transit  through  negligence  attJLbutable  to  defendant  as  the 
Initial  carrier.   The  shipment  was  in  charge  of  one  of  the 
plaintiffs  and  an  employee,  whose  duty  it  was  tc  proptsrly 
oare  for  the  sheep  in  the  ears  and  while  being  watered  and 
fed  en  route. 

While  many  errors  are  assigned,  those  argued  re* 

late  prmoipally  to  the  rulings  of  the  court  in  the  admission 

of  evidence,  the  refusal  to  direct  a  verdict  at  the  instance 

of  defendant,  and  in  giving  and  refusing  to  give  certain  iiv 

structions. 

The  witness  Chesney  gave  in  his  testimony  a 

minute  description  of  the  sheep,  their  breeding  and  raising, 
their  condition  at  the  time  they  started  upon  their  journey, 
and  all  happenings  to  their>  on  the  way  from  their  native 
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grazing  grounds   to  Chicago «   he  harlng  iaade  a  fflaiBorandum  de* 
tailing  0T«ry  oocurrenoa  of  Importanec  from  the  start  of  the 
joumay  to  arriral  at  Chicago.     He  teetified  from  auoh  memo- 
randum against   the  objection  of  defendant,   who   also  objected 
to  its  being  receiTed   in  evidence*     iie  aloe   teetified  as   to 
the  weight  of   the  sheep  when   they  started  on   their  journey 
and  as   to   the  weight  of   such  of   them  ae  survived  and  arrived 
at   their  destination.     These   «ere  not  actual   weights,   but 
estimates  of   the  witness*     Chesney*a  test oaony  proved  that 
many  of   the  sheep  died  during  transmit,    Uiat  about  all   of 
the  survivors  were  in  a  very  damaged  ima  ill  condition  whea 
they  were  finally  unloaded  in  Chicago,   and  that  deaths,    dan- 
aged  and  ill   condition  of   the  sheep  were  attributable   to    the 
aeglip.enoe  of   defendant   en   route «      The   trouble   seeois  to  hnve 
started  at  Cheyene,    where  the   sheep  were  fed  unwholesome  hay 
provided  by  defendant.   Other  damage  was   olaiaed   to  have   resulted 
from  iuineoessary  jolting  of  the  ears  and  unusual   and  unnecessary 
delays  in  transit.     As  the  result  of   the  jolting   the  sheep 
were  knocked  about  and  crowded  in  the  ends  of   the  oars,    causing 
then  to   traffifle  on   each  other,    seriously  injuring  aany  of  them. 
At  another  pcint^the  ears  beoase  derailed|   injuring   some  of 
the  sheep.     Between  Yalley,  Sebraska,   and  Kirkland,    Illinois, 
thirty  dead  sheep  were  ret^oved  from  the  cars. 

On  iieptember  lu,    1W13,   the   aheep  arrived  in 
Chloago  and  were  sold.     After   their   sale  and  on   aeptetuber 
13,   1913,   notice  of   damage  and  clain  for  loss  was   served 
on   defendant  at  Osmha.      Claim  for  daxuage  was  also   served 
at  Chicago   on   the  day  of  arrival   on   the  agent  of  the  Mil- 
waukee road,    the  connecting  carrier. 

The  testistony  of  Chesney  as   to    the  progress 
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of   tix«  train  carrying   the  siieep,    tiie  stops  and  delays  oc- 
curring and  the  points  at  wliieh  there  were  delays  and 
casualties  to   the  sheep,    was   evlclerice  at   least   tending  to 
prove  the  aTerment  of   the  declaration  that   the   sheep  were 
nftt   safely  and  securely  transported  and  were  not   delivered 
at  destination  within  a  reasonable  tiise. 

We  know  of  no  rule  of  law  inhibiting  the  wit- 
ness from  refreshing  his  memory  fro«  mtnoranda  made  by  him 
at   the   time  of   the  ooourrenoes   about  which  he  testifies*   or 
from  reading   therefrom  when  his  mesaory  falls.     Jfor  do  we 
think  that  after  such  memoranda  has  been  proven  and  used 
by  the   witness   in   testifying   it   ia  reversible   error   to  ad- 
mit  the   same  in   evidence,      I^Tom  thia  memoranda  the  Jury 
would  have  the  means  of  ascertaining  waetner  the  testimony 
was  in  accord  therewith  or  whether  tx^e  witness  had  departed 
therefrom  in  any  material  particular*     sor  do  we   think 
that  with  the  experience  of   the  witness  in   such  matters  it 
was  not  permissible  for  him  to  testify  as  to  the  reaaonnble 
time  the  Journey   should  hnve  taken.      If   the  witness  had 
been   in   error  on    suolx  matters,    countervailing  proof  was  ao- 
oesaible  to   defendant.      The  testimony  of   this   witness  as  to 
the  weight  of   the  sheep  when   they  left  pasture  for  shipment 
and  the  average  loss  in   v^eight   during  transit  was  adraissibln* 
This  witness  was  an  experienced  gra:ser,  had  been  with  th<» 
sheep  from  their  birth  and  knew  all   about    them.     He  was  com- 
pet«it   to   testify  about    such  matters,      Loone^  v,    r^regon 
Short  Line,    \9>i   111.  App,   273,    sustains   the  correctness   of 
the  court's   ruling  in  allowing  Chesney   to   testify  as   to   the 
reasonable  running  time  of   the  train  from  point  of   loading 
to   destination. 
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At  the  time  defendant  moved  for  an  instructed 
▼erdict  tJiere  was  evidence  whioia«  with  all  legitimate  in- 
ferenoea  therefroa«  presented  questions  of  fact  wtilch  it 
Isecasie  the   province  of  the  jury  to  determine,  but  did  not 
present  questions  of  lav  for  determination  by  the  court. 
In  this  regard  the  ruling  of  the  court  vas  not  erroneous. 
A  review  of  the  record  discloses  proof  of  suffioient  pro-» 
"bative  force  which,  if  given  credence  by  the  Jury,  sus- 
tains the  verdict;  therefore  we  cannot  held  as  matter  of 
law  that  the  verdict  is  contrary  tc  the  proof*.  There  is 
evidence  in  the  record  froas  which  the  jury  might  properly 
find  that  there  iras,  after  alloving  the  necessary  time  to 
oare  for  the  sheep  at  feeding  points,  an  unreasonable  de- 
lay of  the  shipment  in  tsanssit  and  that  uuch  delay  -^ras 
negligence  on  the  part  cf  defendant  wuich  caused  plain- 
I  tiff  a  to  ouffer  datasge  in  the  amount  of  the  jury' a  verdict. 

The  notice  of  claim  for  dareage  was  given  to  de- 
fendant in  r^pt  time  and  within  the  ten  days  stipulated  in 
the  shipping  contract.   We  think  the  notice  given  «as  a  suf- 
ficient compliance  with  the  contract  and  within  the  holding 
i"  3»*^ell  V.  £.  S.  J^, ,  192  111.  App.  iJ73,  Aether  such 
notice  vas  given  before  or  after  the  Intertr.ingling  of  the 
aheep  with  oth^yr  stock.   G,  T.  A  A.  li-  H.  ^.  ^H^h   Killing 
Co.,  241  U,  S>  190, 

The  change  in  destination  aiRdc  ^itii  the  con- 
sent of  defendant  did  not  operate  to  relieve  it  from  11?^- 
"C    billty  for  damages  arising  from  the  neglipence  of  the  con- 
necting carrier  on  route  \.o   the  point  of  destinuticn. 
Gambl  e-  hob  in  son  Co.  v.  union  pacific  K.  jK,  £o.#  180  111. 
App.  256.   Defendant  still  remained  liable  after  change  of 
destination,  under  the  Cannaok  Act  for  damage  occurring  to 
>  the  shipment  m^lle  in  charge  of  the  oonneoting  carrier  en 
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route  froic  the  line  of  defendcnt  to  ultimate  deatiru-ition  at 
ChioagOt 

We  think  the  Jury  wae  corrsotly  instructed  upon 
the  iRw  of  the  cnae  and  in  accord  with  the  theories  of  eaoh 
of  the  parties,  The  instructions  taken  ae  a  isiiole  were 
sufficient  to  cnnhle  the  jury  to  apply  the  Ipv*  in  de- 
termining the  facts  before  it.   Instructions  tendered  by 
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defen;!ant  and  refused  hy  the  court  were  suhstantially  em- 
hreoed  in  the  given  Instructions,   We  find  no  reversible 
error  in  the  rulings  upon  instructions, 

yoT   the  reasons  stated  the  judga^ent  of  the 
Circuit  Court  is  affirmed. 
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KR.   PRESITJIKG  JU3TICS  HCLDOM 
DELIVERED  THE  OPISIOH  0?  THE  COUPT. 

This  is  «n  ftpp«<!»l  from  a  judpj»«nt  of  (^468,50 
entered  ujon  the  fin'ling  of  the  court  to  wfcora  the  case  vm.e 
eubmltted  for  trial,  nund  ia  between  master  and  servant  for 
wages  and  dasmfree  claimpd  upon  the  diachorge  of  plaintiff, 
which  he  clainie  vas  Yiolative  of  hi  a  contract,  -vhich  was  a 
hiring  from  January  1,  1916,  to  ^)ecember  31,  1917,  at  a 
ealary  of  $250  a  month. 

Ti^Q  evidence  defuonstratee  beyond  cavil   thdt 
plaintiff  waa  an  unfaitnful    servant,    derelict   in  his   duty 
to  his   eioployer,   wasteful   of   its   tiiue  and  also  guilty  of 
misappropriating   its  funds,     ilaintiff  claimed  ^128  as 
vaget  to  October  31,   1916,   and  gave  credit  for  $107.50, 
money  in  his  hands  belonging  to  his   eaiployer,    which  he 
olaiaed  left    due  hia  $17,50  for  waKes,Bnd  also  claiaed 
$5C0  for  damages  for  breach   of   contract    in   discharging  hia 
before  its  termination  by  lapse  of   time,      '''he  amount  con- 
ceded by  hiflj   to  be   in  his  hands  belonging   to   defendant  was 
wrongfully  withheld  by  him.      This  amount  was   not   the   true 
amount.     He  had  $222.10,   f^ile  he  accounted  for  but 
#114,60,      In  his   expense  account  he  was  guilty   of  pecula« 
tion.     He  charged  ^16, IL   for  a  luncheon  for  whiou  he  in 
fact  paid  but  |i6.25,   ^21. 5b  for  extra  help   in  Cctober, 
1916,   whicii  help  he  never   employed,   |il.25  for  furniture 
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polisii  for  whicii  h«  paid  but   '^b   cents,   $3.25  for  cleaning 
ruga  «ihioju  plhintiff  a<Laltted  eliould  have  b«en  but  ^2,25. 
llaxutlff  alao  charged  ^5,00  aa  money  paAd  to  one  L* 
Oauter  for  poliaixlng  and  fixing   office  furniture.      Oautcr 
teatified  that  while  he  did  the  ^ork  he  nerer  received 
from  plaintiff  any  pay  therefor, 

Misiconduct  of  an  employee  such  ao  above  recited 
la  sufficient  juatif ioation  for  teri^inating  by  the  employer 
any  eoniraot  of  employineiat.  The  acts  of  which  plaintiff  was 
guilty  were  aistple  cauae  warranting  a  terciination  of  his  con- 
tract with  defendant,  for  the  lr<w  does  not  require  the  mas- 
ter to  retain  m  his  eiaploy  an  unfaithful  and  dishonest  ser- 
vant,  and   the  eridenoe  disoloses  that,  plaintiff  was  both. 

Therefore  the  judifciaent  of  the  i^xiniolpal  Court 
la  reversed  with  a  judf3»ent  of  nJbl  capiat  and  for  i^osta  in 
this   court. 

JbDGi*J!a«T   KiiVERSED  AM;D  JUljOKiil^T 
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MR,  PRESIBIRG  JUSTICE  HCLBOM 
DELIVERED  THE  OI'IHIOK  OF  TEE  COURT, 

This  appeal  presents  but  one  question  for  our 
determination,  vhich   is  ->  Did  tJae  trial  Judge  aet  contrary 
to  rule  13  of  tlie  i^unlcipal  Court  and  the  discretion  there- 
by reposed  in  him  in  denying  the  motion  of  defendant  for  a 
oontinuance? 

The  record  shows  that  the  cause  was  twice  on 
the  trial  call,  and  that  \%   was  continued  once  st  the  in- 
stance of  defendant's  counsel.   At  the  time  the  cause  was 
continued  it  was  set  by  the  trial  Judge  for  hearing  April 
16,  1917,  with  the  admonition  to  defendant's  counsel  that 
they  must  he  ready  to  proceed  to  trial ,  and  that  if  the 
counsel  idio  claimed  to  hsve  charge  of  the  case  could  not  try 
it,  seme  other  member  of  the  firm,  which  it  appears  was 
composed  of  four  lawyers,  must  be  ready  to  proceed  to  trial. 
In  the  teeth  of  this  action  by  the  trial  Judge,  counsel  for 
defendant,  on  April  16,  1917,  witnout  previous  notice  to 
plaintiff  or  his  counsel,  made  a  motion  to  again  continue  tke 
case  for  eight  days  and  presented  for  the  first  time  an  affi- 
davit of  one  of  the  counsel  that  he  was  actually  engaged  in  the 
trial  of  another  ease,  had  been  for  several  days  so  engaged, 
and  that  such  trial  would  continue  several  days  longer.   It 
appeared  that  plaintiff's  witnesses  were  then  in  court,  that 
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he  was  ready  to  proceed  to  trial ,   and  that  he  thereupon  se- 

■  ieted  the  Eooticn  to  further  continue  the  hearing.   It  also 

appeared  that  oa  the  preTioue  occaeion  when  the  caae  waa  on 

the  trial  call,  plaintiff  waa  preaent  with  his  witneseea 

ready  for  trial ,  and  that  the  Judge  preaiding  waa  ao  informed 

and  was  likewiae  told  that  plaintiff* a  witneaaea  were  experts 

and  their  tiae  valuable.   It  further  appeared  that  the  rep- 

resentatiTe  of  defendant's  counsel  who  made  the  motions 

for  continuances  waa  himself  a  memher  of  the  bar  and  a 

praotloing  lawyer. 

Role  13  regarding  continuances  has  this  prcrision; 

■FroYided  that  a  sound  discretion  will  be 
exercised  by  the  court  in  the  enfcroeri«»nt  of  this  rule 
in  extreme  cases;  *   and  also  in  all  oases  where  any 
substantial  injury  mipht  result.* 

Counsel  contend  that  this  rule  is  mandatory 
and  not  discretionary.   The  rule  is  shown  from  its  reading 
to  be  clearly  discretionary.   v7aa  it  fairly  exercisedv  We 
are  at  a  loss  to  conceive  how,  in  the  oireumstanoes  developed 
by  the  record,  the  court  could  have  acted  otherwise  than  it 
did.  To  have  granted  a  further  continuance  would  have  been 
unjust.  Here  is  a  ease  involving  a  cofflpcratively  small 
amount,  in  which  the  claimant  appeared  twice  with  his 
counsel  and  witnesses  before  his  esse  was  tried.   All  the 
actions  for  continuances  were  made  without  previous  notice 
to  plaintiff's  counsel.   Such  action  was,  to  say  the  least, 
inconsiderate  of  the  rights  and  oonvanienee  of  plaintiff. 
It  ia  delaya  of  the  oharaoter  here  aought  and  partially 
gained  ^ioh  tend  to  bring  the  law  into  disrepute. 

Wo  thoroughly  agree  with  the  reasoning  of  the 
court  in  K.  W.  B.  etc.  Aas'n  v.  rrim,  19  111.  App.  224, 
where  it  is  said: 
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"It  is  sufficient  to  say  upon  this  point*  that 
the  oourtssies  sxiBtiug  betwetB  zoexuhers  of  the  bar,  and 
rscognizsd  by  trial  courts*  will  usually  in  such  cases 
enable  counsel  to  postpone  a  cause  for  a  fev  days  in 
one  of  the  courts  sc  as  to  enable  him  to  be  present  at 
both  trials.   But  tnis  is  purely  a  matter  of  grace  and 
not  of  law.   The  rignts  of  litigants  in  one  court  are 
not  to  be  detersained  by  the  condition  o^'  the  docket  in 
another,  nor  because  an  opposing  counsel  has  assumed 
duties  in  different  courts  which  may  conflict.   Why 
should  appellee  be  denied  a  speedy  trial  of  his  cause, 
that  a  delay,  which  might  be  of  great  injury  to  hixn, 
would  enable  his  opponent's  counsel  to  carry  on  a  more 
extensive  and  lucrative  practice;  or,  upon  what  theory 
could  a  court  organise  to  administer  justice  speedily 
and  ijspartlally,  be  justified  In  aiding  such  a  scheme 
by  granting  a  continuance  for  such  a  cause? 

It  was  the  duty  of  ajpellnnt  and  its  counsel 
to  know  wtiether  he  could  be  present  and  try  the  cause, 
and  if  his  duties  elsewhere  would  prevent  his  taking 
charge  of  the  trial,  other  counsel  should  have  been  era- 
ployed  in  time  to  prepare  for  the  trial.   Its  failure 
to  do  30  was  negligence,  the  consequence  of  ^rhich,  the 
court  below  properly  held,  ought  not  to  be  borne  by 
appellee." 

These  observations  are  equally  in  point  in 

the  instant  case.   The  trial  Judge  did  not  abuse  the  dis> 

cretion  reposed  in  him  by  law  and  rule  13  ante,  and  it 

therefore  follows  that  the  denial  of  the  motion  for  a 

further  continuance  was  without  error,  and  the  judgzaent  of 

the  Municipal  Court  must  be  and  is  affirmed. 

AFFIRKKD. 
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KB.    FFSSIBIKG   «JUG7ICB  HCLDOM  •        • 

DS.LIVSR1?D  THIS  OPISIOIT  0?  THE  COUT'T . 

On  a  trial   before  court  and  Jury  plaintiff  had 
ft  Tcrtilct  and  Judgment  for  ^^62, 04,   and  defendant  appeals, 
V  '  Defendant  was   the  general   contractor   in   the 

construction  of  a  residence  at  h&k^  ii'oreel,    illinoi«>,    for 
one  Harold  F,  Mocoruick.      tixt  plamtilT   t/a.^  a  '^iuboccvitractor 
for  certain  twieteu   steel  rods  ^ioh  were   ordered  by  defend^ 
ant  and  wrought  into   the  kcCormick  utructura.      i'licso  contracts 
were   entered    Into  reapectlTely  in  Septessber,   191-^,    and  Janu- 
ary,  1913.     A  eettleflient  was  had  between   the  parties  as  to .all 
their  laattera,    excepting  two   InTOices,   one  for  ^6^,01  and  the 
other  for  |135,45,    ?vhich  together  made  ^217,46,      On  i/.ay  2, 
1913,   defendant  oade  a   stateraent   of  aocourst.    Including  In   it 
six  items  aggregating  ^741 «2d,   and  sent  plaintiff  a  check  for 
thr:t  aoicunt,      Tnis  payment  was   tc   co7«^r   the   six.  iteics    In   the 
account,   end   oefcre  signing  the  receipt,   piaintiff ,   for 
greater  clarity,   wrote  on   it,    "It   it.   understood   that   this  re- 
ceipt does  not  cover  the  ^^17.46  shovm  oy  our  invoices  #fi03-a 
and  j?803-b,   idiloh  is   extra  naterial   ordered  as  per  your  let- 
iet  of  Jan.   18,   1913,    to  us."        The  receipt,    ae   endorsed,   was 
received  hy  defendant  without  ohjection  thereto   or   the  raising 
Of  any  dispute  as  to  its  accuracy.     The  two  Itons  referred  to 
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the  iterca  for  which   the  cheeic  \nt\a   atsnt  and  received.      T!©r 
la  this  fact   aeriouoly  diaruted  by  defendant.      In   defend- 
ant's affidavit  of   rjefe-nac   it  adfaittod   the  correctjieee  of 
the  item  of  ;)82,01  plus  $15,   and  then,    by  vmy  of  "reooup- 
ment  Rnd  set-off"   claimed  ^591. 6i,     This  counccr-claini 
oonaieted   of  two   items,    one  for  ^241,61.   coat   of  otraighten- 
ing  and  reinforcinn  certain   rods  '.yhich  were  claiined  to  be 
beat  and  twisted,   and  the  other  for  ;|7&0  for  heating  the 
teoCormick  pr«t.i3e8.  made  neeeseary  by  plaintiffs  alleged 
delay  in  furnishing  laaterial  according  to  contract.     Defend- 
ant also   contended  that   the  ohecV  for   1721.29  w»e   in  full 
gi  \payiBent  and  settl  eraent  of  all   of  plaintiffs  claiiae  embracing 

those   in  tmit, 

we  thir.k  It  cleer  that  the  check  for  $721.29 

vtBB  »ent  ■.x^C  received  in   eettl^ent  of  plaintiffs  claim  foe 
work  and  material   fumiehed  on  the  j^oCermick  residence, 
with  the  exception  of  the  two  iteme  in  dispute  in  this 
9uit.   and  that  that  settl^sment  was  the  oulmination  of  nego- 
tiations  ^etvreen  the  parties  and  made  ..ith  full  kno,»l  edge 
Of  the  condition  of  the  account,     loreover,   the  acceptance 
without  dispute  or  quo-tion  of  the  receipt  from  plaintiff 
by  defendnnt,  with  the  memoranda  regarding  the  two  bills 
aggregating  |1217.46.   operated  as  an  acquiescence  in  the 
.tate«,ent  and  an  aeknowl  edgtnent  that  the  t^   items  of  ac 
count  therein  i^entioned  refined  at  that  tirae  unsettled, 
defendant's  claim  that  certain  rods  were  its 
property  ia  untenable,     auch  contention   i«  .without  support 
even  in  the  evidence  of   defendant.     Ml    the  rods  which  were 
worked  into  the  kcCoru^ick  residence  by  plaintiff  were  its 
property.     The  fact  Uiat  some  of  these  roda  were  on  the 
Mccormick  property  at  the  time  tne  order  in   dispute  was 
giTen  in  no  way  aff ecMd  the  right  of  plaintiff  to  recovrt 
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therefor.     While   lauch  irnteiial   h/sd  teen   uhlpred  to  Lak« 
Forest  prior  to   iKt   contract  of  JnmviTy  Ifi,    1913,    still    it 
v^a  the  property  cf  the  plaintiff,   out   tn  me«t  the  require- 
nents   and  went    into   the   structure  of   the  McCoiRnlok  resi- 
dence. 

The  cheek  tor  t!l721,2»  twib   sent  in  full    settle- 
laent  of   the  Septe/xibor,    1912,    contract,   and  as   to   that  oon- 
traet  was  an  accord  &nd   •atiefROtion.      The  ite&is   of  luaterial 
set   out   in   the   acccumH    accacpanying  the   oheelc  included  those 
in   the   contract  of  September,   X912,   and  did  not  include  any 
itmata  in   the  contract,   of  Jnnuary,   1913, 

We  fee  nc  reason  for  defendant's  disputing 
plaintiff's   claim,   and  therefore  its  withholding  payment 
was   ia  law  vexatious,      Chicaf?e  'Brick  Co.   v,   KcLester,   165 
111,  APP,   114,     FurtherjEore,    the  ;|i217,46   aued  for  was  money 
due  under  a  oontraet   in  ^iriting,  and  interest  was  therefore 
allev/ahle  in  virtue  of  Sec,   2,   Chap,    74,  R,   3,      uick  v, 
Sherwood^   157    111.   335;   nwiaalar  v.    Stoae,    131    ibid  393; 
3crcfc';^e  t,   Ounningha.-ri,    81    ibid  110, 

'fh*^  judfOseiot   of   the  ^iunioipal  Ccort   is  rlgnt 
and   io   therefore  affirined, 

Ai'i'IKkKD, 
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MR,  MWaiDIHG  JUSTICE  HOLtJOM 
raXITSRED  THE  OriKIOK  OF  THW  COORT, 

?hl9  action  nriaes  from  a   oolllslon  between   the 
automebilee  of   the  plaintiff  and  def^ndunt  et  a   street  and 
boulcYard  int^^rseetion,    in    'rliloh  plaintiff   seeka   to   revover 
froB  defendant  the  amount  of  the  datnagee  to  his  autctnobile 
resulting  from  the  oolllsion  on   the  contention   that  the  dara* 
age  suffered  was  due  to  the  negligent  aanagecaent  of  defend- 
ant* s  automobile. 

The  oause  was  subsaitted  to    the  ccurt  for   trial. 
After  the  proofs  of  plaintiff  were  in  defendant  leade  a  irsotlon 
for  a  finding   in   its  f»Tor,    which  the  ccurt   indicated  by  his 
remarks  he  was  inclined  to  grant.     Thereupon,   and  before  the 
court's   decision  on   the  motion,   plaintiff  moved  fcr  a  non- 
suit,  which  the  court   denied  and   <»nt«red  a  finding  for  de- 
fendant and  a  Jud^cent  of  nil   capiat. 

Error  is  assigned  and  argued  on   the   denial   of 
plaintiff's  motion  for  a  non-suit.        The  denial    of  the  mo- 
tion was  error.     Bee.   7o,    chap,   IK,    title  "jTraotice",   pro- 
Tides   that   in  oases   tried*    »s  was   this,   before  the  court 
without  a  Jury,   a  plaintiff  may  suffer  a  non-suit  before 
the  ease  is   submitted  to   the  court  for  final  deoisioh;    and 
aec,   295  of   the  kunioipHi   Court  act,   hurd* »  ed.,   prorides 
that  "Xrery  person  desiroua  of  suffering  a  non-suit   shall  be 
barred  therefrom  unless  he  do   so  before  the  Jury  retire  frosi 
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th«  toar»  or  before  tixe  oourt»    in  case  the  trial  ia  by  the 
court  witaout  «  Jury,    ututee  its  finding.* 

The  deoiaion  of  the  motion  before  the  ctourt  wms 
not   the  finding  oontenciplated  by  the   statute.     Counsel   were 
ii»t  required  to  anticipate  th»t  the  court  would  sustain   the 
motion,      This  tootion  waa  opposed,   and   if  not   granted  defend* 
ant  wcal()  hare  been  put  to   its  defenae.      Ihat  the  statute 
means  by  the  court* s  finding  is  th«»  court's  ultimate  finding 
after  the  cause  is  subatitted  by  all   the  parties,     3o  it  was 
held  In  T)Rub,e  v,  ruppenheiaaer,   278   111,   S5o,   vrh(»re  a  mction 
for  an   instructed  verdict  was  K»«ide,    f»nd  b«fore   the  verdict 
was   signed  plaintiff  moved  for  n.  non-ault,    that   the  action 
must  b«  firranted,    as   it  wp.s,   and  the  JudjE=^ment   of  non-suit  was 
affirmed  in   both    this  and  the  iiupreOTe  ('ourt.      In   Berr2  v, 
Qa va^ ,   a  .ioan:.  ^61,    it  was  held  under  a  similar   statute   ti-iat 
when  the  Jury  hf«,d  retired  to  consider  of  their  verdict  and 
afterwards  returned  into  court  for  further  Instruction  and 
plaintiff  moved  for  a  non-suit  before  the  Jury  had  again   re- 
tired from   the  bcr  of  the  court,   it  was   reversible  error   to 
deny  the  motion,  and  the  Supreme  Court  reversed  the  judgment 
and   entered  a  jud|!?ment  of  non-suit   in  the  reviewing  court. 

The  evidence   is  uncontradicted  that  defendant's 
driver  was  when  the  accident  occurred  violating  a  city  or- 
dinance whiefa   inhibts  any  vehicle  frosj  being  driven  onto  any 
boulevard  without  first  bringing  such  vehicle  to  a  full   and 
complete  stop.     Jlaintiff  had  a  right   to  assume  that  defend- 
ant's driver  would  in   this  regard  observe   the  ordinance,    and 
plaintiff  cannot  be  held  to  have  been  negligent   in  acting 
upon   such  an  assuaption.      The  failure  to   observe   this  ordi- 
nance was  negligence  attributable   to    *uhe  defendant  wbloh  was 
the  proximate  cause  of   the  accident, 

m  these  circurautances  the   trial   court   was   in 
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•rror  In  holding  that  the  drlv«r  of  plaintiff  a  car  was 
guilty  of  contributory  nef^lii^imom  and  that  the  driver  of 
defendant* 9  car  waa  not  Kuilty  of  negliir«nc«. 

For  not  ponaitting  plaintiff  to   suffer  a  non- 
suit »   the  ^ud^ont  of  the  Municipal  Court  is    reversed  and 
the  cause  ia    reuianded  to   the  Municipal  Uourt  wi^h  directions 
to   enter  a  judfctaent  of  non-suit, 

HUM  iJjtiysCTIOHii. 
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KR.    JUSTICE  DEVfiB  I)J5LIV:BRJCX>  THE  OPIJUOIS   OF  tHl  COUHT. 

i-ubllo  A^enoy  Company  brought   suit   in   the  ;  unioipal 
Court  against  Charles  i'ilronaueY  on  a  note  executed  by  hia  for 
#1250. 00»    dated  August   I,   1916,   payable   tc   the  order  of  united 
Servioe  Company  six  months  after  date,   with  interest  at  6:^ 
per  annua.      The  note  bore  the  endorsements  of   *'A,  L.   iit. 
George*',    "yaximilian  3t,   Gf?orge*   and  "i-ay  to  J^blic  Agency 
Co.,   A.  1  ,   3t,   George," 

The  defense  made  b|i  Kronauer  te   the  action  is 
that  the  note  was  given  without  consideration,   or  that   the 
consideration   therefor  had  failed;    that   the  plaintiff  had 
not   received  the   note    in   due  course  and  that  defendant  was 
legally   entitled  to  Make  »ny  defense  to    the  action  brought 
on  the  note   that  he  could  have  smde  had   suit  been  brought  by 
the  original   payee  or  endorsee  of  the  note.      It  was  shown  on 
trial  that  the  note  «ras  i^iven  for  10  shares  of  stocx  of  The 
factory  Distributing  Cofiipany  and  an  agreement  which  provided 
that  The  Factory  Distributing  Company  would  advertise  harness 
goods  manufactured  by  Kroaauer  in  a  catalog  issued  by   it. 

The   evidence  indicates   that   thf"    sole  business 
of  the  United  Service  Coappny,   payee  named   in   the  note,    was 
the   selling  of  the  Factory  Distributing  Company's   stock, 
which  in  turn  possessed,   as   its   chief  asset,   a  catalog  of 
doubtful   value  at   the   time  of   the   trial. 
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It  will  be  Impoeslble  to  indicate  here  the 
history  and  relations  of  the  different  corporatiene  involved 
in  the  intricate  story  developed  on  the  trial.   It  is  euffi- 
cient  to  aay  that  we  are  convinced  that  The  Factory  Distribute 
lag  Company,  United  iiervice  Company,  Ixiblic  Agency  GoaBpany, 
Boyal  Investment  CoiBpany  and  I-ublio  Life  Insurance  Company, 
were  all  corporations  hRVing  little  more  than  a  pnper  value. 

The  United  ^^ervice  Company  was  created  to  act 
aa  general  agent  in  the  selling  of  Tiie  Factory  Distributing 
Company* 8  stock.   It  had  the  exclusive  right  to  sell  this 
Steele.  li.  C.  juoore,  the  so-called  "superintenaent  of  agents" 
of  the  united  Jervioe  Company,  also  agent  of  The  factory 
Distributing  Compnny,  called  upon  defendant  in  U&y,   1916, 
and  Inforraed  him  that  one  i3t.  George  had  given  him  Krrnauer's 
name  and  solicited  Kronauer  to  buy  stook  in  The  Factory  Dia- 
tributing  Company;  that  this  latter  company  was  a  mail  order 
concern,  had  a  catalog  and  was  goiafr  to  sell  direct  to  farai- 
era  and  that  any  orders  received  by  it  for  harnesses  would  be 
transferred  to  defendant,   other  representations  were  raad« 
directly  «nd  indirectly  to  defendant  with  reference  to  the 
value  of  the  stock  of  Th**  Vactory  Mstributing  Company  and  tie 
relations  nnd  business  prospects,  which,  we  think,  warranted 
the  conclusiona  of  the  trial  court  that  the  transaction  was 
•ssentlally  fraudulent. 

Vh«n  Koore  received  the  note  he  turned  it  over 
to  the  United  service  Coiapany,  which  in  turn  cntiorsed  it  to 
Hartung,  its  aeoretary,  who  delivered  it  to  i,  J.  Jt.  George, 
who  was  general  counsel  of  lublio  life  ineuranoe  Crmpany  and 
Hoyal  Investment  Company.   3t«  George  testified  that  he 
transferred  the  note  in  December,  1916,  to  his  wife.  A,  L, 
St.  George,  who  transferred  it  by  endorsement  to  the  plain* 
tiff  for  certain  shares  of  stock  of  the  Public  Life  Insurance 
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Conpany  and  iloyRi  Inveatiaemt  Company,   ot,  Oeorge  testified 
ih«*  in  K»roh  or  April,  1916,  lie  told  hartuag,  deoretary  of 
th«  United  Serrloe  Company,  vyhich  v/ae  selling  the   stock  of 
The  Psotory  Jiatributing  Coiapnny,  that  if  he,  Hsrtung,  could 
interest  defendant  in  the  purchase  of  stock  of  The  Factory 
Dietrlbuting  Conpnny,  he,  St,  Ceorge,  might  become  interested 
in  that  corapany;  that  he  h.r<d  never  investigated  or  looked  into 
the  United  Service  Company;  that  he  learned  on  January  10, 
1917,  that  The  Factory  Distributing  Cospany  -jraa  insolvent; 
that  he  called  tfoore  on  the  telephone  and  inquired  about  the 
company  and  that  neore  said  to  hire,  "You  have  just  coec  for 
the  funeral,  *  *  »  »  the  funeral  of  The  l^aetory  Diatrubutlng 
Company,   fe  went  up  the  apout,"  3t.  George  did  not  pur- 
chase any  of  the  stock  of  The  Factory  jDlstributing  Company 
at  the  time  the  note  v/aa  given,  although  he  says  that  he  did 
buy  five  shares  some^  daye  later,  on  uroea  examination  he 
stated  that  he  did  not  reaiejaber  Aether  he  had  taken  3,  4 
or  6  ahorps  and  did  not  know  tfdiether  he  hod  paid  for  it. 

There  is  aati ©factory  evidence  in  the  record 
to  the  effect  that  i:,  J,  St,  George  npver  purchased  any  stock 
of  The  Factory  Dlotributing  Company;  t^at  it  ieeued  etock  to 
him  on  August  7,  1916,  the  same  day  that  the  stook  was  issued 
to  Kronauer  and  that  The  Factory  Distributing  Company  had 
not  received  any  considerstion  whatsoever  for  the  stock 
which  was  issued  to  St.  Oecrge. 

The  evidence  further  discloses  that  St,  George 
caused  the  transfer  of  defendant's  note  to  the  plaintiff  by 
arrangement  'frith  one  Clover,  its  president,  and  this  not- 
withstandinr-  the  fact  that  c>t.  George  adoiltted  on  the  stand 
that  he  had,  en  a  prior  date,  attettipted  to  cause  the  indict- 
EJent  of  Clover  in  connection  with  the  affairs  of  the  Royal 
Life  Insurance  Company. 
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U,   J,    St.   George   transferred   the  note  In   question 
to  hie  wife,   a«  L,   St,   Gecrge,   whc   in  turn  transferred  it   to 
the  plaintiff  for  oertain   ehnres   of   stook  of  the  Royal    In- 
Teatment  Coaipany  and  lublic  Life   Insurance  Company,     The 
firat  of   these  contpaniee  was   organized  in   Dakota  in  T^oveci- 
ber,   1916,   and   the  latter  was  organized  on   Becetsber  5,   1916, 
The  Royal    inveat/aent  Company  and  the  iublic  Life   insurance 
Company  occupied  the  same  office  and  M,J,St ,  Gaorge  was  gen- 
eral  counsel   for  'uoth  coxrtpaniea  at   the    txijue  he  caused  the 
transfer   of   Uie  note   to  plalni.iff ,      he  was  alsu  at   the   same 
tixae  attorney  for  plaintiff. 

There   is   soiae  conflict   in   the   evidence  aa   to 
whether   the   etock  received  for  the   traniifer  of   the  note  to 
plaintiff  had  any  aotual   value.      Clover,    who   testified  for 
the  plaintiff,    eeems   to  have  a  aapaoity  for  dealing   in   large 
figures   and  nothing   elee*      His   testirinony  as  to   the  value  of 
the   stock  which  he  or  his  company  gave  for  the  note   is  so 
extravagant  as   that   the  Jury  roigfct,    if   it   saw  fit   to  dc    so, 
disregard  it  altogether,   and  in   somp   respects  his   statements 
are  unbelievable,      ^e   think   thnre  was    sufficlftnt   evidence 
to   warrant  the  Jury  in   finding  that   the  note  waa  procured 
from  the  defendant  as   the  rsoult  of   fraudulent   rc.preoanta- 
tions  as   to    the  vaixie  of   the   stock  of  The  Factory  Distri- 
buting Company  at   the   time  the  note  was  executed  and  that 
there  has  been  am    entire  failure  of   conaideratioti   for   the 
note.      A/e   think   also   that   evidence  was   submitted   to    the 
Jury  «>hleh  tended  to  prove   tnat  the  plaintiff,   thrcugii  its 
agent,  had  received  the  note  of  defendant  with  knowledge  of 
this  failvire  of   consideration,   and,   further,    that  nothing 
of  actual  value  waa   in  fact  given   to   iJt.   George  or  his  wife 
for  the  note  and  that  the  whole  series   of  transactions  re- 
ferred to   in   the   evidence  was  built  up   for  the  purpose  of 
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•nabling  the  actual  parties  to  the  transaction  to  obtain 
paynsent  on  the  note  which  imi  obtained  from  defendant  by 
fraud. 

There  can  be  no  possible  doubt  about  the  de- 
ceitful conduct  of  the  persons  who  obtained  the  note  fro« 
Kjroaauer,   and  tne  trial  court  was  warranted  in  believing 

under  the  evidence  that  h,  ^.   St.   George  had  full  knowledge 

in 
of  all   the  facts   of  the   traneaotion  and  that  he  wassail 

probaoility  a  party    thereto, 

Ve  think  the  jury  were  warranted  in  believing 
froffi  the  evidence  that  the  total    assets  of   the  several 
corporations   involved  consisted   of   acaie  office  furniture, 
a   telephone,   an  old   catalog,   and  the  privilege  which  each 
tacitly  allowed  to   the  other     of  using   the  corporate  nazEtet 
in   securing  purchasers  of  stock  of  the  several    cc£»panies, 
wiilch  never  had  any  real  value. 

As   stated,   no   attempt  has  been  Jixade  to   indicate 
all   the  evidence  heard  on   the  trial.     The  tiise  of  this  court 
Should  not  be  taken  in  unravelling  the  intricate  story  of 
the  corporate  and  individual   duplicity  wciioxi  resulted  in  a 
delivery  of  the  note  to  plaintiff* 

The  delivery  of  plaintiff's   stock  to  ^'.rs.   6t. 

Oeorge  in   return  for  plaintiff's  note  was  sixaply   the  final 

stop  in  what   the  jury  were  autnorized  to  believe   was  a  con- 

•pirncy  to   defraud  defendant   froa   the  very  bej^innlng.     The 

execution   of   the  note   was   in  a  measure  due   tc   the   insi stance 

ot  a.,   J.   at.   George  that  defendant  be  procured  to  purchase 
some  of  The  Factory  Distributing  Company's  stock.      Clover, 

president   of  plaintiff,  U,   J.   Gt,   George,   who  claims  to  have 

purchased  the  note  und  rdio  gave  hie   check  to  k'oore,    the  nan 

who    directly  iir.pooed  the  fraud  upon  defendant,   and  Hartung, 

the  sgent  of  The  Factory  Distributing  Company,  were  all,  we 
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think,   fully  ccgni:5ant  of   tho  fraud  that  w»b  pr«ctic9d  upon 

the   defendant, 

■^*^  i^o^^wRrz  ▼.   Keznick,   257   111,   379,   the  3u- 

prein©  Ccurt  said: 

"lyraud,   like  nil    other  ff<ctB,   any  be  proved  by 
circumut.'Anoas.      v/e  seldom  expect   to  prove  it  by  the  »d» 
B.ifieionE   of  a  prrty  nm'   raiM-ly  to   find   direct   and  pcai- 
tire  evidence  of  the  fsct,      'tfl^iateywp  circuiTistPncee,   '»hen 
proven,    ccnvince  the  iiiind  thct   the   frfiud   chArged  has  been 
perpeti*ated,    i»  all    that   is  required.*" 

The  Judgttfiut  of  the  itiuriioipal  Court  vill  \>e  af> 
firmed. 
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MS.  jusTicx  sMvmvsi^irmm)  rm,  cpii?ioh  oy  th«  court. 

This   ie  a  writ  of  error  to   reTcrat  »  judpjBent 
«nter«d   in    th«  Ktinlcipal   Court   in  f»7or  of   defendaxst,   :>ani» 
tary  Distrxet  of  Uiiioago. 

itlaintiff   bxouglit   suit   tc  recover  da;!^ges 
arising  from  injuries  to  plaintiff *8  automobilt  wliich  he 
asoerta   vvas  effused  by  &n  effort   to   »void  a  collisicn  ^iXL. 
an  autoRiolsile  owned  by  defendant.    Sanitary  district  of 
Cliicago,    and   in   tiie  control   of  one  of   Ite   servants,      ?he 
trial  was  hBd  before   the   court   without  a  jury  and  finding 
and  Judgnent  were  in  favor  of   the  defendant. 

It  appears  frojn   the  evidence  introduced  on  the 
trial    that  en  July  9,   1914,    plaintiff's   son   was   driving  an 
auto  truck  south  on   the  west   side  of   Western  avenue  a  short 
dlatanoe  north   of   5?hat   wes  called  on  the  trial   Sanitary 
District  iiriveway,   which   intersects   Western  avenue  at   right 
angles.      One  Gallagher  was  driving  an  automobile  touring  car 
for  defendant    in    the   driveway  in  on    easterly  direction  and 
toward  western  avenue. 

There  is  a  dispute  in   the  evidence  as  to   what 
happened  at  and  Just   before   the  accident   tihioh  caused   the 
injuries  to  plaintiff's  oar,      Frank  air.itli,    plaintiff's   son, 
was   driving  plaintiff's  autrnnobile  at   the   tiae  of    the  acci- 
dent.    He   testified   in   substance   that  r»  he  approached  the 
driveway  along   which  defendant's   Riaployee  was   driving,   he, 
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tha  witnesa,   saw  defendant 'a  autociobile  ooxning     ut  of  the 
drlveuray;    t:ip  t   the   drtrer  cf   this  autonobil®  gave  witneae  a 
•Ignnl    tc   (TO  ajriead;    tiiat   he,    tiie    vita^^aa,    incr-'^ased  the 
speed  of  iil«  car  ana  atteispted  to   turn   easterly  In   front  of 
defendant's   autoiiiObile,    wiiicij   ima   then   entering  Western 
ayenue;    that   in   order   tc   avcid  s.  ccllision  with  def  cndairit' • 
car  the   witness  v/as   ocffipellod   to   drive  his   car  into  a  brick 
wall    erscted  on   the   east   aide  of  >?(jstern   Rvenue, 

It   ie  fp.irly  irif*?rable  froai  an    cxaaiine-tion 
of  all   the   evioence  heard  on   the   trial    tiiat  as   the   drivers 
of   the  CBTs   in   question  approached  each  other  on   western 
avenue   eaoh  attesipted   to   turn  out   to   avoid   ?   collision. 
As   the  oars  approaclied  each  other  the  pl?^. Intif^'a   aon,    in 
an   effort   to  avcid  b  oolliaion,    drove  altioAt   directly  eaot 
aoross   vi^eatern  avenue  and  into  the  hrlck  T»all ,     The  driver  of 
defendant's   car,    evidently  in  a  like   effort   to   avoid  an 
•ociaent,   also   drove   m   an   eaeberly  direction  across    Vestem 
avenue  and  before  nis   oar  renched   the  rmll  he  turned  south 
and  avoided  any  accident  or  injury  to  his  oar. 

George  uallagher,    the  driver  of   defendant* s 
car*    testified  that  he  fxrst  noticed  plaintiff's  truck  as   it 
approached  hiiB  «hen  it  was  about  <i50  feet   soutJ:^  of    tne  drive- 
way;    that  ^ma  plaintiff's  truck  was  about  2CQ  feet   away  he 
•aw  a  xnan  in    thf      truck  make  a  motion  to   *'put  on   the  brakes  aid 
stop*;    that  an   the  witness  was  about   to   drive  his  car  into 
Western  avenue  he   "noticed  him  almost  on   top  of  jne***   and   that 
he,    the  'vltness,    then    increased   the  speed  of  his   car  and 
turned   south.      This    witness    denied   that   he  g»ve  any  sifnal 
tc   the  driver  of  plaintiff's   car  to   proceed   south  on   Western 
avenue. 

On  material   points   there   is  »    fUreot  eontradiotion 
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In   the   evldeno**     There  was   some   evidence  to   tiie  effect   that 
plaintiff ')s  ear  was  moving  on  a  doim  ;  rade  at  a  rate  of  <:c 
miles  an  nour  juet  before  it   reached  the  drlTeway*   and  if   this 
be  true  it   is  not   eurprielng  that  plaintiff's  driver  was  unable 
to  stop  his   car  before  it  crashed  into   the  wall  en  the  east 
side  of   th«  street. 

There   is    some   inherent   iaprob»"bility  in   the  story 
told  by  plaintiff's  witness.      It   dees  not   seem   reasonable 
that   if  his  car  was  going  slowly,   &.u  h.^  says   It  was,      at   the 
tiaie  he  approached  the  driveway,    that   it   was  at  nil   necessary 
for  hitti   to   90   accelerate   its   speed  In   turning   to  the  east   ixb  to 
cause  the   da»^ge  which  it   ie   elaliEied  the  car   sustained.     But 
however  this  may  he,    we  think  the  questions  of  negligence  or 
laok  of  negligence  of  both  plaintiff's  driver  and  the  driver 
of   defendant's  oar   were  questions  of  fact  for   the  deter;xiina)» 
tion  of   the   trial   court.      There  is   sufficient  evidence   in   tis 
record  upon  which  to  base  the  conclusion   which  the  trial 
oourt   evidently   reached  aa   to    the  conduct  of  the  parties   in- 
volved  in   the  acciticnt,    and  even   though  it  mav  be  assusaed 
that  defendant's   employee  fras   in   seme  degree  guilty  of  negli- 
gence,   there  is   in   the   evidenos  anple  support   for  the  conten- 
tion  that  plaintiff's   servant  was  guilty  of  n«»gl  i(/ent  conduct 
in  the  control  jind  operation  of  the  car  which  he  'sms  driving 
which  proximately  contributed  to   cause  the  accident.      ?e  do 
n«t   think  the  evidence    mtrcduced  on   tlie  trial    preponderates 
so  greatly  in  favor  of   the  contention  of   the  plaintiff  as  to 

warrent  a  reversal   of    the  Judt^Tuent. 

The  Judgment  of   the  Kunicipal   Court  will   be  af- 
flnaed* 
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ISOri£  OF  THK  «TATK  QV   XLL1.K0IS 
•X  r«l.   BKiiSi: MQAKT&R, 
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HR.    Jl'^iTICJB  lyKVm  aEIJVSRK)  TKl  OMFICM  CJ"  THE  COURT. 


This  ia  an  appeal    frois  a  Judgment   of   the  Vunloipal 
Court   of  Chicago  against  the   defendant*    who  vaa  arrested  and 
tried  before  a  Jury  en   a  complaint  filed  in   that   court  by 
Bessie  carter,    Kelatrix,    in   wiiich  it  was  al  letted  "that   she  is 
an  unmarried  wci&an  and   tiaat   she   is  pregnant  with  ohild  in 
•aid  City  of  Chicago,   vhicn  cuild  by  law  would  be  deeded  a 
baatard,    imd  that  Lorin  Ly  Burtis,    of,    etc,    ♦  *   *   is   the 
father  cf   said  ohild.** 

On   a  plea  of  "Kot  guilty"   by  defendant  a  jury 
was  empaneled  and   it  returned  a  verdict  against   the  defend- 
ant  in   the  following  terms: 

"We,    the  Jury,    find   that   the  relatrix,   Jleeaie 
Carter,    is   an  unaifsrried   fetanle,    and  was   on    the  15th  day 
of  Farch,   1917,    delivered  of  a  fen-ale  bsetnrd  child, 
bom   alive,    end  we  further  find  that    the   defendant  lor  lO 
Ly  Burtis   ia   the  father  of   said  child," 

On   June  16,   1917,   after   the  verdict  whs   entered, 

the  ocurt  allo-ved  an  amendrsent   te   the  complaint.      The  a^.;ended 

oomplaint  is  as  follows: 

"Bessie  Carter,    first  being  duly  sworn,    en  oath 
deposes  and   saya   tJtiAt    3h«>   is   the   complainant   in   the  above 
entitled   c^tuse,    and   thm   ahe  ia  nnd  always   was   an  unaarrisd 
fei^nle;    tuat   aua  is  now  17   years   of  »gn;    that  on   or  about 
l^aroh  lb,   1917,    at   Chicago,   Cook  County,    Illinois,    ahe  «aa 
delivered  of  a  fei:uule  ouild,   and   tAis  affiant  further   soys 
that  Lorin  Ly  iiurtis   Is   tJue  father  of   said  bastard  cnild 
born   to  her  as  aJToresaid." 

iroceedings  may  be  begim  under  the  Bastardy  Act 

where  it   is  charged  that  defendant  is  responsible  for  the 
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pregnancy  of  an  ur!inftrrl«d  vomRn, 

It   is   in«iated  on  behalf  of  defendant   tkuit   the 
▼erdlct  of  tii«  jury  -wis   invalid  in  that  it  yariod  from  th« 
allegations  of   the  oomplnint   that  was  originally  filed  In 
the  cnuse.     That  complaint   ohargod   that  Relatrix,    at   the 
tine  the  coraplaiBt  wae  filed,   wpe'»an  unranrried  fen»i»le  and 
pregnant  with  ohild."     The  yerdict  of   the  Jury  wae  to   the 
effect  that  the  Relatrix,    '*an  unuarried  female,    was,   on   the 
15th  day  of  karch,   1917,    delivered  of  a  feo<ale  bastard 
ehild."     The  complaint  was  filed  BeoeMber  1,  1916. 

we  do  not  believe  that  the  courtt  erred  in 
permitting  the  proaeoution  to  aaiend  the  complaint  after  the 
verdict   of   the  jury   was   entered*      The  gravamen  of   the  offenai 
eharged  «aa   that  the   defendant  was   the  frther  of  a  child 
which  when  bom  would  becone  a  bastard.      The  event    'hich  the 
trial  court  thought  authorised  the  filing  of  an  amendjsent  to 
iMe  ooaplaint  occurred  after  the  original  ooesplaint  was 
filed.     The  original    complaint  did  not  sisstflte  the  filets  as 
they  then  were,   and  it  is  obvious  frocs  the  nature  of  the 
proceedings   that   to   deny  the  right  of  amendment  as   clniiued 
by  the  prosecution  would  seriously  interfere  with  effective 
prosecution  under   tlie  i\ct. 

The  statute  authorises   the   court,    ^here  complaint 
is  aade,   as  was  originally  done  in   the  present   case,   ts   con-> 
tinue  the  cause  until   after   the  birth  of   th«i  onild,      While  it 
may  have  beooae   the  practice,    as   stated,    tc   perr.iit  aeendisents 
in  bastardy  eases  after  verdict  and  before  judgaeit,   as  was 
done  in   the  case  at  bar.    we  are  not  at  all   certain   that   such 
practice  is  necessary. 

The  prosecution   against  the  defendant    is  in  its 
nature  a  civil    troceeding,   nnd  the  information  or  complaint 
was,   under  section   39  of   the  Iraotice  Act,   amendable  at  any 
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time  before  final  Judgj^ent. 

In  Lpn^  V,   3  eople,   135   111,    on  page  441.   the 

SupresQe  Court  quoted  with  approral  Biahop  on  Criminal 

I^rccedure  ao  follows: 

"In  matters  of  arRcndments,   tlie  information 
stands   on   entirely  different  grounds  from  an   indiotsvent. 
The  public  officer  by  whoo   the   inf ormntlon  is   presented 
being  always  present   in  court,    it  aay  be  ?»flaended,    on  his 
application,    to  any  extent   wtiich   the  judge  deems   to  be 
consistent  with   the  orderly  conduct  of  judicial  busi- 
ness,  with  the  public   interest,    and  with  private 
rights," 

The  judgment  of   the  i'.unicipal    Court  will  bt 
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The  defendant,  0«  C.  Hagen,  appeals  txom   a 
Judgment  of  the  J^unlcipal  Court  against  him  mid   in  favor  of 
the  plaintiff*  James  H.  Hooper,  for  the  a\m   of  $69. OG. 

The  controverey  between  the  parties  nrlaea  out 
of  a  oontraot  for  the  eal  e  of  the  preR-ieee  at  1955  Jackeon 
iDouleTard,  Chicago,  Marguerite  C,  Hurt«»r»  a  stenographer  in 
the  office  of  the  defendant,  by  written  contract  agreed  to 
convey  the  pressises  in  question  to  lina  Tillman.  Cn  June 
XO,  191A,  hinn   Tillraan  assigned  her  interest  in  the  oontraot 
to  the  plaintiff.  On  June  23,  1916,  the  deal  for  the  sale 
of  the  proiuiees  was  closed  and  by  direction  of  plaintiff  a 
deed  was  executed  by  Frederick  J.  I'hillips,  »hc  held  the  legal 
title  to  the  premises,  to  i.oui8  Iteidlauf , 

It  seeisa  that  the  parties  to  the  transactioa 
agreed  tc  make  adjust&ents  of  the  rents,  inuurancea,  etc., 
ae  of  Junr?  13,  1915, 

Ilaintiff  insists  that  at  the  time  the  deal 
for  the  snle  of  the  pretriiaes  was  closed  liagen,  the  defendant, 
agreed  tc  procure  for  plaintiff  orders  upon  the  tenants  in 
possession  of  the  premises  to  pay  the  rents  due  and  to  accrue 
to  the  plaintiff  J  that  the  defendant  had  failed  to  deliver 
the  orders  to  plaintiff;  that  ns  a  result  of  suoh  failure 
the  plaintiff  had  been  unable  to  collect  rents  due  from 
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tenants   in  possession   of  the  propertv  for  the  montc  of  June, 
1916. 

We  do  not   think   there  is  ixiuoh  merit   in   the  oon- 
tentiona  rasde  by  defendant   that   th«  plaintiff  hsd  no   such  le- 
gal   Interest   in   the  premises,   and  the  rents   issuing  therefro&, 
as  would   snable  hlra   to  brlnp  an  RCtion  for  the  failure  of   de- 
fendant to  comply  9ith  his  agreement  to   deliver  the  orders  in 
question  to  plaintiff  mad  th«t  defendant's  proailse  was 
purely  gratutious. 

It   is   true,   as  urged*    that   the  plaintiff  had 
directed  that  the  deed  be  laade  to  run  to  Louis  Heidlauf ; 
notvi  the  tending:  this  f  et   it   is  clear  froza  the  evidence  tlxat 
the   defendant   nnci  the  plaintiff   dealt  with  each  other  as 
pKrties  haying  an  actual    interest   in   the  premises.      Indeed, 
the  plaintiff  testified   that  Uagen   said   to  him  that  he  urns 
the  corner  of   the  premises  and  that  plaintiff  knew  nothing  of 
Fhillips*    connection   therewith  until   a   short   time  before  the 
deal   wns   closed.      Wiile  the   defendant   says   that  Ihillips  was 
tho  real    0"?ner   of   the  property  at   the   titae  of  its   sale,   he 
does   adroit   that  as  a   result   of  an  arran^enaent  with  Ihillips 
to  take  title  to  other  property,   not   in  question*   the  purchase 
price  for  the  premises  conveyed  to  Heidlauf   in  fact  went   to 
the  defendant* 

There  is   evidence  in   the   record   in   support  of 
the  oontentiou  that  both  plaintiff  and  defendant  had  auoh  in* 
terest  in   the  premises  at  and  after   the  contract  was   entered 
into  as  would  furnish  a  sufficient  legal   consideration  for  the 
prcnise  of  defendant   to   deliver  to  plaintiff  the   orders   in 
question. 

The  only  witnesses  heard  upon   the  trial  were 
plaintiff  and  defendant,   who   contradict   each  other  in   import- 
ant particulars,      v/e  are  not   in  a  position    to   say  thPt  the 

oonclusion  of  the  trial   Judge  as   to   these  matters  was   er- 
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ronecus,      Ilaintiff  urges  that  he  Is   exititled  tc    receive   th* 
full   ftfflount  of  th*   rente   due  for  the  month  of  June,   1916, 
lest  $14   which  he  oonoedes  was  properly  deducted  for  janitor 
serrices*      The  plaintiff  had  a  legal    right   to   demand  of  the 
tenants   that  thev  pay  th«»  rents  to  him  or  his  assignee.        In 
the  event   of   their  refusal   he  could  have   sued  them  on   their 
projsise  to  pay  the  rent,      Kovjever,   the   rants  were  not  pay- 
able   in   Pdvance;    th?   rents  for  the  month  of  June  were  due 
and  pRvPble  at   the   end  of   that  month,      Plaintiff  had  ample 
opportunity   tc   collect    the   rents   for   the  montr.,    or  to  protect 
hiffiself  by  tendering  notice  to   the  tenants  of   the   cha^jge  of 
title  to   the  prewises.     Plaintiff  testified   tiiat   the  tenants 
refused  to  pay  the  rent.      The  mere  refusal   cf   the   tenants   to 
pay  the   rent  would,  not  be   euffiuient  basis  to   awnrd  d0ix.age8 
to  plaintiff,   if    It  be  conceded   that  he   is   entitled   to   re- 
cover en   the  alleged   promit*  of   defendant. 

At   the   time  the  deal   was  closed  the  vendor  wa» 
credited  with  the   sum  of  $42,90,   being   rent   for   the  premises 
for  IS   days  at   the   rate  of  #99  per  month,      3o  far  as  plain- 
tiff's  ri^ht   tc   the   rents  accruing  nfter  Junel3th   is   concerned, 
it   is  our  opinion   that  he  could  by  proper  steps  have  protected 
his   interests.      .'e   think,   however,    that  plaintiff   is  fairly  en- 
titled to   the  §42,90  deducted  by  the  defendant  out   of   the  pur- 
chase price  paid  by  plaintiff,      it   is  not   denied   in   the  evi- 
dence  that   the   tenants   refused   tc  pay  all    of   the  June  rent   to 
plaintiff;    and  if   it  be    true   that   defendant,    in   violation  of 
hia  promise,   had  failed  to   deliver  the  orders   to  plaintiff, 
he,    plaintiff,    was   not  legally   in  a  position   to   enforce  pay- 
ment of   rent  for  the  use  of  the  prejiiises  during  a  period  of 
time  befo:-e  the   delivery  of   the  deed,    and  as  the  trial   court 
evidently  was  of  the  opinion   that   the  real   party  in   interest 
in  the  preciises  ^hich  were   sold  was   the   defendant,   and  not 
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ihlllip«,    we   think    tiie  defendant   should  be  roijuirfd   to  pay 
to  plaintiff  tli«   sum   of  $42,90  less   the   ;T4.  .CO  which 
plaintiff  concedes   should  be  all oir«>d  on   ncccunt  of   janitor 
■erTioe. 

The  judgment  cf  the  Municipal  Court  will    be  n 
versed  end  Jud^puent   entered  here  in  fayor  of   the  plaintiff 
for  the  sum  of  f;d&«9C   wita  coats   in   thi3   court   in  favor  of 
the  defendant, 

REVSaS*!)  MD  JUX*C}«J3ft  HiRE   1^   FAVOR 
0?  mP:  i'LAlKTlFF  fCR  TEE  SI?!'   C? 
$28,90. 
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Un,    JU3TI(3E  DSrVER  DSLIVIKSD  THE  OilKIOS  OF  THE  COWT . 


This  ie  an  appeal  by  plaintiff  frota  a  Judg- 
aent  of   tJae  iiiunlcipal   Court  of  Ciiicago  in  favor  of  defend- 
ant,    Slaintiff.  a   aub-ccntractor*   brought   suit  against 
the  defendants    i^avid  D«  Hepburn  and  Elisabeth,  Hepburn  to 
enforce  a  lien  in  its  favor  under  Section  21*   Chapter  82, 
of  the  Kevised  Statutes.     JrXaintiff*  under  a  contract 
iriiieh  it  hnd  entered  into  with  Alden  J.  Baumgartner,  a  con- 
tractor,   Jurink'  the  year  of  1916,   furnished  and  delivered 
to  preffllses  owned  by  defendants  certain  plumbing  and  gas 
fitting  materials. 

The  chief  question  in   dispute  between  the  par- 
ties  is  a  a   tc    whether  the  plaintiff,   a   sub -con tractor,  had 
served   the  defendants  with  written  notice  of  his  claiis  and 
the  amount   due  or  to  becoise  due  it  within  60   days  froiD  the 
date  of   the  last  delivery  of  ji^iacerial,   as  required  by  the 
statutes.      The   evidence  introduced  on   the  trial    shows   that 
the  plaintiff  delivered  praetically  all  of  the  ioaterials 
ordered  by  Baumgartner   to   the  premises  owned  by  def endarits 
on  or  b€>fore  June  27,   1916,      llaintiff's  agent  served  the 
written  notice  of  lien   claia  upon   the  29th  day  of  August, 
1916,  63  days  after  the  delivery  of  the  materials  to  the 
premises  on  June  27,   1916.      It   is   insisted,   however,   on 
behalf  of  plaintiff   that  all    of   the  materials  furnished  by 
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plaintiff  to  Bauag»rtner»    the  sub -con tract or «  vere  not  de- 
livered to   tue  preuiisee  owned  "by  defendant  on  or  before 
June  27,   1316;    tiiat   thereafter  on  July  lu,   1916,   the 
plaintiff  had  delivered  to   the  pre^uises  a  water  cloaet 
•eat.     'jihether  the  delivery  cf  this  article  «i|s  made  to 
the  premises  was  the  principal   question  of  fact   determined 
by  the  trial   court,     Bauragartner,    the  contractor,   «ho 
testified  for  the  plaintiff,    stated  that   the  seat  was 
delivered  to  hie,    witness*,  home  and  that  it  was  not 
placed  in   the  preoiiijcs  o?med  by  defendants;    that   the  witness 
had  used  this   seat  on  another  job  and  that  he  had  delivered 
another  seat  to  defendants.     This  testij»ony  is  directly 
disputed  by  that  ef  a  witness  for  plaintiff.     There  is  a  di- 
rect  contradiction   in   this   testimony  and  we  are  unable  to 
•ay  that  the  trial   court  erred  in  its   evident  conclusion 
that  the  water  closet  seat  was  not  in  fact  delivered  to  the 
premises  owned  by  defendants. 

There  is  ample  evidence  in  support  of  the  con- 
tention that  the  lien  notice  was  served  more  than  6C  days 
after  the  last   delivery  of  material   to   the  defendants' 
premises. 

I'laintiff  began  his   suit  Ifovember  IS,  1916. 
It   does  not  appear  fpooi   the  statement  of  claia  filed  by  it 
when   the  materials  which  were  furnished  on  Baumgartner's 
order  were   to  be  raid  for.      In    such  a irouEs stances  the  pre- 
suiaption  is  that  payraent  for   the  laaterial   was   due  on  delivery 
thereof.     The  lien   etatute  requires   suit   to  enforce  a  lien 
to  be  begun  within  4  months   'ifter  final  payiacnt   ia    due  the 
sub-contractor.      Ahile  a  witness  for  plaintiff   testified  that 
plaintiff  had  an  oral  arrangenent  with  Baungartner  under  which 
he,   Baixagartner,    was  to  pay  for  the  materials  V7ithin  60   days 
after  delivery,    this  fact  is   oiidtted  in   the  etateuent  of   claim. 
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It  lisa  been  held  in  numerous  oaaes  that  the 
right  to  c  lien  is  a  privilege  bestowed  iBy  the  statutes 
upon  a  particular  class  of  persnne»  and  that  9uch  right  will 
be  denied  in  every  case  ^ere  a  person  claiming  under  the 
statutes  has  failed  to  bring  himself  within  its  teras. 
Ryerson  &   sen  v.  Smith,  152  111 ,  645. 

In  view  of  the  foregoing  we  do  not  deess  it 
necessary  to  discuss  other  questions  presented  in  the 
briefs  cf  counsel, 

TJie  Judt;ment  of  the  Aiunioipal  Court  will  be 
affirmed. 


»u»   :  •r.3   !<*t. MO   «.i^m.\</rr  ai  htm*.   no«<<  a/«rt  il 

«i*sducoa  to  «lel%«f 


324    . 

;a3669 

JACOB 

OOOSiiAVA 

V8, 

ee 

)        AikKAL   FROM  MUJilClI-AL   COURT 
) 

OF  CHICAGO. 
ABS  mUTE  and   ISAdORE 
ItKRELEVITCH,  \ 

Appelljinta, 

\ 

MR,    JUSTICl  DKVIS   DKLIVERED  THS  OIIFIOT?  OF  TEE  C0U1?T. 

TlilB   is  an  appeal   from  a  judgment  of   tiie 
ICunioipal  Court   in  favor  of  plaintiff  and  againet  defend- 
ants for   the   sum  of  $1,665, 

Jn  a  staten^ent  of  claim  filed  l>y  plaintiff 
it   is  alleged   that   there   is   due  plaintiff   the  sum  of 
$1,725  coouiiisBion  aa  real    estate  broker  for  negotiating  a 
sale  of  real    estate  owned  by  defendants.      In  an   affidavit 
of  merits  filed  by   defendants   it   is  alleged   tnat   the  plain- 
tiff was  not  a  duly   licensed  real   estate  broker  and  that  he 
was  not   the  procuring  cause  of   the  sale  of   the  property  in 
question.      The  case  was  tried  before  a  Jury.     The  verdiot 
of  the  Jury  was  for  fl,914,75.      After  its  return   the   court 
permitted  the  plaintiff   to   file  an   aaended   statement  of 
claim  and   the  plaintiff  filed  a    remittitur  of  #249,75 
from  the  euaount  of   the  vprdict, 

Ilaintiff   testified  that,   in  August,    1913,   he 
introduced  one  Dr,   Cannon,   a  prospective  purchaser  of   de- 
fendants*   presiiscs,    to   defendants,   and   that  at  the  time  he 
did  so  plaintiff  and  defendants  verbally  agreed  that   de- 
fendants  would  pay  plaintiff  for  his   services,    in  the 
event  of  a  sale  of    the  property,    the   suia  of  |1,725,   being 
2-^^  of   the  purchase  price  at  which  defendants  proposed  to 
sell   the  premises;    that  further  negotiations  were  had  be- 
tween Dr,   Cannon  and  defendants  for  a  period  of   over  thres 
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weeks  following  this  first  oonveraatlon. 

On   the  8th   day  of  September,    1913,   Dr.   Cannon 
employed  Rissman  Brc there,    licenaed  real    estate  brokers,    to 
aid  hiis   in  negotiating   the  deal,   and  on  the  day  following 
Or,   Cannon  and  defendants   entered  into  a  contract  for   the 
sale  of  the  preciiaes. 

There  is  also  evidence  in  the  record  to  the 
effect   that  t^e  plaintiff  following  the  date  of   the  con- 
tract received  the  earn  of  $60  at  the  office  of  Risstsan 
Brothers  for  which  he  ai^cned  an  instruioent  as  follows: 

"Chicago,   Sep.    yth,    1913, 
I  here  by  releoe  ray  right   from  comBBiein  and 
-  Services   on   the  3,   E,   C,   Duglas  and  l?llard  Ave. 

J,   Goodman," 

The  defendants  denied  that  thqrproiaised  to 
pay  any  oosuniesion  or  any  auo  of  money  tc  plaintiff;  that 
they  had  ineiated  that  before  they  would  close  a  contract 
for  the  sale  of  the  preniiaes  a  release  would  have  to  be 
obtained  from  Goodman  and  one  Kewlander  of  any  olaiias 
which  they  sdght  have  against  defendants.   Newlander  received 
$120  for  such  services  as  he  rendered  in  connection  with  the 
sale  of  the  property.  Plaintiff  inaista,  however,  that  he 
offered  to  return  tae  f60  check  received  by  him,  and  on  the 
trial  he  asaerta  that  he  signed  the  above  instrument  in 
blank.   The  check  in  fact  was  not  returned  and  it  was  there- 
after cashed  by  plaintiff.  RlssHian  Brothers  received  #650 
in  full  for  their  eommission  for  negotiating  the  aale. 

Passing  the  question  of  whether  the  plaintiff 
had  under  the  law  any  legal  right  to  recover  commissions  as  a 
real  estate  broker  against  defendants,  we  think,  under  the 
elrcuiQStances  shown  to  exist  by  the  evidence,  that  the 
plaintiff  JBsust  be  held  to  have  accepted  the  $60  paid  to  hia 
in  full  release  of  his  olaiio  against  defendants.   Fro.'n  the 
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evldenos  it  is  clear  that  the  plaintiff  had  refused  to  close 
the  contract  for  the  sale  of   the  premiaes  until  protected 
tram  any  olaias  for  ooamlsaiona  or  services  taat  might  be 
made  by  either  the  plaintiff  or  liewlander.     The  oonsummao 
tien  of   the   sale  whs  the  iisnediate  result  of   the  enlistment 
Of  the  services  of  Risoman  Brothers.     The  plaintiff,    it  is 
true*   had  endeavored   tc   aell    the  property  to   Dr.   Cannon,   and 
being  vmable  tc   do   so,  Rissman  Brothers  were  called  into 
the  transaction   and  they   suoceeded  in  oonsummating  the   sale. 
It   is  evident  froni  the  whole  record   that  at   the   tine  defend- 
ants  executed  the  contract  for  the   sale   of    the  property  they 
were   concerned  as   to   whoct  they   would  be   required  to   pay 
•oasBlssions. 

The  plaintiff  accepted  the  ^60  in  payment  and 
signed  the  instrument  referred  to.     Be  testified  in  substance 
that  he  had  signed  the  instrument  in  blank.     A  sijailar  re- 
lease on   the  same   sheet  was   executed  by  Sewl&nder,   who   re- 
ceived ^120.   e^nd  while  it   is  asserted   that  plaintiff's 
signature   to   the  document  was  obtained  by  fraud,   we  think 
the  evidence  introduced  in   connection  rsrith   Its   execution 
and  the  alleged  tender  bf>ck  of  the  $60  shows  without  much 
doubt   that   the  plaintiff  accepted   this  ooney   in   payjoent  of 
such  services  as  he  had  rendered  in  connection    tith  the 
•ale  of  the  pr«Dises. 

It   is  also  asserted   that  the   instrument,   which 
we   think   the  evidence   sho^e   was   executed  by  the  plaintiff, 
does  not  conntitute  a  release*      It   is  not  denied  that  the 
property  in  question   .'Tas  located  at  the   southeast  comer  of 
Douglas  and  Ivillard  avenues.      In   the   instrument  he   expressly 
releases  his  right  to   "commisin  and  Services*   and  while  the 
instrument   is  crudely  drawn,    we   think   thrt   the  defendant  by 
use  of   the  language  •fiiy   right  from  ooBuniain  and  Services* 
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~»t   oxiw    ^a^bnaiws'^  ^td   bsJuooxs   onvtr  J»eris   omaa  *»ilJ'   no  «««oX 
9'llii/Tl«f  '  ^Hri;»   coi*ioa«fl   el   &i   aXixJw  Daft   ,Oi.U^  ^svieo 

aai)ua*x9   ail   ritt^   noti-osnaoo   nl   b^rikiho'^.'jtil   «»oj««»blr*  9ji4" 

lo   *IM»6JY«»<T   ill   TSttoa  pJtrJ^    bfiq'naoa  Y\i&nX»l<i  '^di   :tmii   idaab 
«dJ   if^lv    ftolJo»r»rTO&  nl   boi^bn«»T  bnti  fd  oa  e-yokvi^a  riowa 

,aft{5lra*tq  *»fJ[it   'io  ftlfto 

9iii  i«t(i   b-tl.i4b   ion   ul   il      'fH339l»'%  m  fiii/.tliciaoo   Jon  ••ob 

Is  Y9xnoo   i«A»iUuo«    9iU  »'«  bs^cool  ««r  tiotstyisp  al   v,d"X9qo?i 

^i999tqz9  ftd  SrtonirxJeai  9ili   nl      .aoimf^TA  l^%c.CXi^  buM  naSi^uwx 

•dJ  ^ILdw  bnu   'a»olTTe&  btm   ttlax/oatoO"   o;f   Ja^Ii  iijiil  QtojaAXoa 

v<f   tn«6rT»l9<>  orll   tr.rtJ   JtairiJ   »w    «fiwi«vl>  xf«^i^"X9  •-*   ,ln9«Bm+"-» 


intended  to   release  all  his  olaloui  agtilnat   the  parties  t« 
tlie  transaction   in  question. 

Tliera  is  inherent  improbability  in  the  teati- 
Bony  offered  for   the  plaintiff,      in  his  testojaony  he   says 
that  defendants  agreed  expressly  to  pay  him  the   sum  of 
$1,725;    that   is  2^  upon   the  $73,000,    the  price  which  de* 
fendants   #er«  asking  for  tixe  premises.      The  property  was 
sold  for  $69,000,   and  the  amount  for  which  plaintiff  was 
given  Jud^ent  is  2^%  of  that   sum. 

With   reference   to   the  payment   of   the  $60   to 

plaintiff  and  the   execution   of   the  release,   plaintiff*s 

own   testiraony  ia  unbelievable.     He  was  a   real   estate 

agent  of  much  experience,   and  in   connection  vritii  the 

signing  of   the   release  iie   testified  as  follows: 

"%  And  he  (:><uiuuel  uitisffian)  Hsked  you  to  sign  a  certain 
instrumant,  that  is,  a  letterhead,  a  blank  piece  of 
pap  er? 

A       ^es. 

t4   Juut  paused  it  tc  you  and  asked  you  to  aign   your 
name  on  it¥ 

A   Yes. 

q       And  you  did   sign  your  name  on   it?  A     Yes. 

(^       And  he  told  you  he  would  pay  you  some  money  to  put 
your  n»Me  on   that   instrument? 

A       Yes,    if    I  axn  game  enough  to  do   it, 

(4       You  didn't  ask  him  any  reason? 

A       Certainly,    I  asked  hiin.      H*    said,    you  are  «    sport. 
That  gees  with  me, 

(^       Hs  said,   you  ar*  a   sport,   and  ^nve  you  money  for   it? 

A       I  got  $60.00  for  it. 

Q   All  he  did  after  you  got  into  his  office  was  to  pass 
a  inper  before  you  nnd  ask  you  to  eign  your  name? 

A   Yes. 

(^   That  is  all  he  said  to  you,  i^  that  oorreot? 
A   Yes." 


9^mt    »u  xa;.u^J-«»i   «i.i  111      .lliirtiMli  <>il*  'jol  Jbd'x'oHo  tocrt 
to  a*/*   riii;   ftiji  \:««I   -T^  yliiaeicpc*  I><!»f>tv\«  uln-ab n&lifrt   intHi 

s'^U^n^ufT    .scFfinT   o'.O    Tto   «oJt Ji-'oOxe    *rtf   beta   IlitltatAlq 

'»■(.*     •'!  •    roJ  .to^'TJ.'-'O    r^:    -'  fu''    ,'^on'^ti'j^i«X9    doutc  to   Ja«S* 

Vascjjsq      ■''  '■' 
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,■»?     A         ?Ja   Tfo  i3»»a  *xw;-'^  aaic  &!£>  woy  fo«A       p 
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'rroe^f)":   v;;ifc   inlU   ifMt^   i*  tibia   UO'f        p 

.i-'o^g    '1      T'    M-.      ,ii.;v    •':      .fjir-'   'je^ftiji   7.    ,v.Iitl«J-*x»y       A 

.f?ri»  d^it"  e»c/3  iariT 

..U  :tol  00,0«|i  3c^  Z       A 

••Mq  oi   •£!•   -joiTij   sir   o^ni   .tM«^  yoTj  t»*l«  ftifc   •/!  £XA       p 
f«su»n  li/cv  ml*   oi   uiv  :^(fi«  l>f£«  Moy  »f«t«rf  TtqM  • 

.  •••¥'  ■'■'  A  ". 


T* 


other  questions  are  dl8«U8sed  In  tlie  briefs 
filed  by  counsel,   w^iich,    in  view  of  the  foregoing,   vre  will 
net   diocuas.     The  validity  of  plaintiff's  clRim  Against 
the  defendant,    even   if  no   release  had  been   executed,    would 
have  been  doubtful.      It   is  far  frora  certain  that  he  was  the 
procuring  cause  of  the  sale  of  the  preaises,  but  in  any 
event  he  must  be  h«ld  to  bfi  bound  by  the  release  which 
the   evidence  shows  was   executed  by  him. 

The  judgment   of  the  ji^unloipal  Court  will  be 
reversed  '-vith  a  finding  of  facts. 

REVjaRSlO)   WITH  A  FIKDIHO  OV  FACTS. 
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thii  court  finds  as  ultimate  faets*   first,    that 
plaintiff  was  not  the  procuring  causs  of   the  sale  referrea 
to  in  hie   statftsent  of  claioi,   and.    eeoond,    that  plaintiff 
was  paid  for  all    seryiees   rendered  by  biro  in   the  matter  and 
executed  and  delivered  a  release  in  writing  therefor. 


jfn»l*«  tia*   ouJ^    lo  oofcTcto  Txatius>OT\  ®n;5    .ton  »fl\v  t'ttifiiJil'^ 
Lam   x^Jiw  %iiS    al    mitx  yd   t>flar6rtftt   e^uivim    flja  tol   MiiGf  OAMr 
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MAKMCL  BROTHSRS,    a   cor>^ oration,      )| 
Appellee, 

AJrlliAh  5*R0k  yimicjtAL 

ALKK  K.   BAiCR  and  MRj,   ALFpM  /) 

E,   BAHR,  \  1} 
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KR,    JII3TICF  BFVIR  f)mjV?7''e;!^  «?▼  C1?ITT10K  GT  THK  GOUBT. 

This   is  en  undefended  appeal    frooi  a  judfea»ent 
of   the  Wuniclpul   Court   in  f?»vcr  of  the  plaintiff.      It   ia 

ineleted  on  behalf  of  def<>nd»nt8  that  the  evilenoe  hoard 
upon  the  trim  does  net  sustain  tLe  finding  and  Jud^ent 
of  the  court. 

Whils  witnesses  fcr  plaintiff   tustify   that 
plaintiff,   who  operates  a  large  departiiient   ature   in  Chi> 
eago,    doee  not   send  goods   to   its  cuatooiers   on  approval, 
«e  think  the   evidence  satisfactorily   shows   that   the  coat 
in  question   was   in  fact   delivered  to   defendants   on  ap- 
proval.       The  garment  was  delivered  to   defendant  irs, 

Bahr  at  her  residence  on   Saturday,    and  on   the  rondny 
following  the  plaintiff's  ogent  called  for   the   noat   nnd 

returned  it  to  the  plaintiff. 

^ne  witness,  testifying  for  plaintiff,  stated 
that  when  plaintiff  received  the  coat  from  defendants  it 
was  in  a  soiled  and  daraaged  condition,   *•  think  this  evi- 
dence, however,  ia  not  sufficient  to  overcome  that  of  four 
witnesses  who  testified  in  positive  terms  thot  the  coat 
was  in  perfect  condition  \ihen  delivered  by  uefcndant  Krs, 

Baiir  to  the  plaintiff. 

The  judgment  of  the  fcunioipal  Court  will  be 

reversed  and  judjrment  of  nil  capiat  entered  in  this  court. 

lomERaxD  Aim  juxsckeht  ekkb. 
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Tht«   Is  an  appeal   froia  a  dsorae  of  tJi«  Superior 
Court  of  {5ook  County  in  favor  of  ca/nplainant.   Amy  ?.,   jiulli- 
▼iin. 

In  her  bill   of  cc.-nplnijit   the  coiaplsiimr.t  al- 
les*<l  tlmt   she  wrb  living   separate  nnd  apart  frota  har  hus* 
band  without  fault  on  iifiV  part;    th»t  the  cMla  of  oompXainant 
and  d«feofimit  was  Xivinf;  with  h«r,   ana  ccaplainunt  jprayed  for 
the  custody  of  this  child.      In  an  answer  filed  by  defendant 
he  dcni«d  thett  h«  had  deserted  or  had  refused  to   live     ith 
and  support   ccssplainant;    ti\at  he  had  treated  her  cruelly 
er  had  otherwise  mistraated  her,     The  pRrtiao   jrere  aarrled 
on  the  14th  <iay  of  ''OTeTsber,   1900,    and  contlnu<~d  to   live 
together  for  a  poriod   of  about  14  years. 

We  think   there   la   sufficient   evidence   in   the 
record  to   support  the  concluaiona  reached  by  the  chnncellor. 
The  decree  awarding  separate  melntennnce  tc  complainant  re* 
quires  defendant   to  pay  ftlO  n   week  for  the   support  and 
maintonanee  of  oofinr^^ihent  and  her  child.     Coiaplain^nt 
testified  thnt  at   the   time  of   the   separation  of   the  parties 
in  l^tf'14   the   defendant  was   in   the   saloon  buein^se;    that  his 
aaae  was  printed  over   the  door  of   the   saloon,   and  tiiat   sub- 
sequently his  brother  came  into   the  business;    that  at  an 
earlier  date  defendant  had  operated  another  saloon  in  chi- 


V 

\ 


««©«&   -    Ottfi 


.•^rji!n;3  i!uo3  «w  1  . 


,«▼ 


r  o  A  o 


\ 


atri  .*ftkxS    ;tByat9U'i  jjco/na    otlS    nt    Siitr   iiiA|>n«t»Jb   ©ii*   ^£91  ftjL 
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e&go;    Umt   during   tb«   time  defendant  was  In  the  saloon  bu»l> 
ness  he  had  paid  OGiaplainant  117  and  $Xb  a  week  for  house- 
hcia  cxpdnseo;    that   defendant  had  left  her  without   reason 
therefor;    that  n  week  after  he  left  her  he   sent  her  |7«G0{ 
that   3he  oojsmunioated  with  hiss  by  telephone   some  days  after 
he  Icfft  her  and  asked  hia:  to   coaie  hoae. 

Testifying   in  his  own  behalf   the   defendant 
said  that  his  largest   inoome  at  any  time  was  0100  a  month; 
thet  he   did  not  own  or  operate   the  saloon   in  qxiestion;    that 
he  WMS  exnployed  by  his  brother  as  a  bartender;   that  he  had 
formerly  received  as  such  a  salary  of  ^16  and  $Z0  a  week; 
that  his   incofiis  at    th^   time  of   the   trial    vts.B  ^15  a  wc«tk; 
that  the  oomplain&nt  h|id  wxthout  his  knowledge  or  consent 
BiOTed  the  fasiily  furniture   to  August*  street. 

It  is  apparent  from  the  eTidenoe  ti^t  there 
was  net  aiuoh  hnnuony  between  defenaant  and  his  wife  for 
sotte  time  prior  to  the  sepnration  and  that  their  isiarital 
relations  wer«  far  from  pleasant,      while   she  charges  him 
In  her  bill   with  cruelty  and  other  wrongful   conduct,       ifche 
•Tidence  does  not   sustain  tne  more   serious  of  th*eft  charges. 
Vhatever  inay  hav«   caused  the   disagreement  between   the  parties, 
it   is  ol  ear  frosi   thre  evidenRe   that  the  defendant  had  refused 
to    liye  »ith  ooi&plainant,   and   there  was  much  evi  ^enoe  iioard 
which   tended  to  prove   thst  he  had  finally  concluded  to   de» 
sert  her  and  her  child.     On   the  whole  evidence  T>e  are  unsble 
to   aay  tii»t   the  chnncellor  was  wrong   in  hin  finding  that   the 
eoaplainant   was  living  separate  and  apart  frois  her  husband 
without  fault  on  her  part. 

It   is  also  asserted  that   the  decree  for  ullacny 
of  $10  a  week  in  favor  of  the  complainant   is  excRsaive. 
There  ia   some  dispute  in   the   evidence  na   to  the  earning  pow- 
ers of  defendant  and  as   tc  his  actual   income  during  the   time 


•  i«juc   no£:«e   a.w    ax   saw  j>iiJtlj.^ot«!^   ouii   »di    :i.alzut>   t»iii    |0||A0 

.ei'joiji  tiaprift    nJ    i^iid   ns«>\efl   )»««  'X»ii!  in*  f  0<l 
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.•v«;bea&x«  «i   3afiniHLriiatKt  9ti$  lo  -xovol  nx  ai(»*w  «  0J[|  !• 


thAt  he  liTed  with  complainaot  and   tber*sft«r,     H«  denies 
Uciat  Jae  oper^ited  a  salocn  and  aaserta   that  in  receat  y^ara. 
vtiile  in  the  eoiploy  of  ills  brother »   his  salary  had  been  re<» 
dttoed.     Cojsplainant  testified  as  to  the  aaount  which  he  had 
actually  given  her  for  household  expenses  during  the   tiiae 
they  lived  together,   and  thnt  defendant  was  in  faict   the 
owner  of   the   saloon,     on   the  evidence,    th#  chnncellor  in   the 
exercise  of  sound  discretion  was  authoriged  to  fir  the 
amount  whioh  defendant   should  pay  to   support  his    *ijre  and 
child*   and  we  oanr,ot    stay  fros.  our   sxarsination  cf   thifi   record 
that  tho  amount  fixed  in   the  decree   is   excessive. 

The  decree  of   the  i^uperior  Court  will  "be  af- 
flnied. 


■!>.:     O.ui    ^.•.     nJ     -.1.'.     .ijt.:;'  y^iri    .^lii    to    ■7.5r.'jw;»>    #xi*    «i    «Jtllh.¥r 
p.    •  r    -til.'     117:  ;■;     ««fff»0.-Jt<>    bIo.!sfii,(n.-(  tO"!t    •X^ii    «9T.t>i    V.iiHtfifdA 
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KB.   JU3TICK  BTmrn  DM.IVERKD  THE  OPIFIOH   OT'  THI?  CCimT. 

3lefrel  lyers   School   of  yuisic,   a  corporation, 
being   in  financial   difficulties,   on  July  9,    1913,    entered 
into   a  composition   or   trust  agreement  with  its  creditors. 
This  agreement  provided  that   creditors   of   the  corporation, 
through  the  appointment  of   a  trustee,    to  be   selected  by 
theca,   were  to  be  placed  in  control    and  management  of   the 
business  and  property  of   the  corporation.     The  creditors, 
officers  and   stockholders  of   the  corporation  and  E.   H. 
Kastor,   the   trustee  selected  by  the  creditors,   agreed   that 
the  corporation  was  to  b«?  given  an   extension   of   timo  to   pay 
its  obligations   to    the   creditors   "so  long  as   the  business 
of   said   corporation   ia  conducted  purounnt  tc    the   terms  of 
this  agreement  as  hereinafter  provided  and   to  receive  pay- 
ment Hereof  proportionately  in   euoh  manner  as   shall   be 

by   the 
directe<!^tru8tee,*     The  trustee  was  given   discretionary 

power  to  manage  the  business   of   the  corporation   for  the 
purpose  of   securing   to    the  creditors  payment   of   their 
debts.        In   order   tc   aid  in   the  performance  of   the   trust 
agreement  a  majority  of   the   stock  of   the  corporation  was 
transferred   to   the  trustee  and  he  was  given  full   power  to 
use  and  vote   the   saae  as  he  might   elect.      It  was  ;^rovided 
In  the  trust  agreement   that  the  directors  of   the  corporation 
would  resign  and  that    the   tioiatee  might,   for  the  purpose   of 
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glTlng  hla  full  control  of  the  corporate  affairs,  elect 

tb«ir  auooeasors.   The  trustee  was  ^iren  power  to  call 

Meetings  of  the  creditors  to  advise  hisi  in  relation  to 

the  trust. 

It  was  also  provided  in    the  agreexcent   that 

after  payment   of   the  expenses  of  the  trust   dividends  were 

to  l>e  paid  to   the  creditors  as  follows: 

105?  on  or  before     6  months 
20^  •      "  «  9        • 

'70%  "      «  »  12        • 

and  that  "upon  default   in   such  payments   the  ogreement   shall 
e^ire  unless  the  creditors  mfike  ether  provision," 

It   is  not   denied   that   the  plaintiff  was  a 
party  to   this   trust  agreement.      The   trustee  paid  to   the 
ereditors,   during  the  first  ytsar  of   the  trust,   dividends 
aaountang  to  25$  of   the  indebtedness  of   defendant.     At  a 
Beeting  of  more   than  a  majority  in  number  and  ajsount  of 
the  creditors,   held  June  22,   1914,   a  resolution  was  passed 
extending  the  trust  agreouent  until  IQoveciber  9,   1915.      The 
\mpaid  dividends  provided  for  by  the  original   agreement 
were  passed  and    the   resolution  provided  that   defendants 
were  to  be  paid   "as  near  as  rsay  be*   10^  November   1,    1914, 
10$  April  1,    1915,   10$  July  1,   1915,   and  45$  In  'ovember, 
1915,   and   that   future  meetings  of  creditors  might  be  called 
to    take   such  action   in   relation   to   the  trust   estate  as  laight 
be  supported  by  a  majority  of   the  creditors  who  had  "sub- 
scribed  to    the  original    agreement," 

At  a  meeting   of    tue   creditors  held  October 
16,   1915,    the   trustee   reported  that  in  hie  judgment   dividends 

could  thereafter  be  paid   co  the  creditors  at  the  rate  of  2$ 

per  month,  beginning  Koveniber  15,  1915.   At  this  meeting 

the  trustee  was  voted  #500  to  be  paid  in  installments  for  his 

services.  A  resolution  was  adopted  at  this  meeting  whlelx 
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provided  aiaong  other  things  that  it  was  for  the  l>est  Interest 
of   the  creditors  that   the  original   trust   agreement  should 
be   extended  until  Kov«nber  9,    1916.     This   last  resolution 
provided  that  payment  of  dividends  required  by  the  resolution 
of  June  ?A,   1914,    should  be  passed  and  that   the  trustee  be 
authorized  to  pay  dividends   there  Tter  "as  near  as  may  be" 
2^  Uovember  15,    1915,   and  2%  each  month  thereafter,     1  Iain- 
tiff  was   represented  at   this  meeting  by  proxy". 

Two  dividends  were  paid  to  the  creditors  by  the 
trustee  after  the  adoption  of  the  resolution  of  October  16, 
1915;    one  of  2%  on  November   15,   1915,   and  one  of   2<,  in 
January,   1916,      In  all,    the  original  claim  of  plaintiff  has 
been  reduced  by  dividends  paid  from  the  sua  of  #549,67   to 
$391,57 .     Judgtnent  was   entered  by  the  kunioipal  Court  of 
Chicago   in  favor  of   the  plaintiff  for  the  latter  sum,   and 
the  defendant  has  appealed  the  case   to    !.his  court  for  review. 

The  plaintiff   seeks  to   sustain  his  Judgment  by 
the  contention   that   the  last  extension  agreement  of  October 
16,   1915,    was  never  carried  out,   and  that   the  trustee,  Kostor, 
who  held  plaintiff's  proxy  had,  by  use  of  proxies  held  by 
him,   voted  to  hinself  a  gratuity  of  $500, 

It  may  be  conceded,   as  ur^ed  by  counsel  for 
plaintiff   that  a  composition  agreement  must,   under   the  lew, 
be   strictly  wnd  punctually  enforced  and  that  creditors, 
parties   thereto,    on   their  part   should  carry  out   such  agree- 
ments with  the  greatest  good  faith,     Mckamnomy  v.  £.   D,  ^t  V, 
R,  R,   Co.,   167   111.   497,      It  ia  not  contended  here,  however, 
that  the  creditors  have  been  derelict  in  the  perfczmance  of 
their  agreement.     The  defendant  here  xa   the  debtor  coriora- 
tiLon,   which  turned  ever  all   of  its  assets  anu  corporate  af- 
fairs to   the  control  and  management  of    the   trustee,   who   was 
selected  by  the  creditors.      It  is  not  contended  that   the 
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debtor  la  in  any  nuinner  in  default  of  its  agreerrtent.   Indeed, 

Its  control  OTer  its  buaineBa  and  property  ceaaed  at  the  time 

that  the  original  truat  agreement  rras  executed.   At  the  time 

ault  waa  begun  it  had  nothing  whatsoever  to  do  in  the  isanage- 

aent  of  ita  affaire.   It  'vaa,  of  courae,  intercated  in  a 

faithful  and  efficient  adminiotratlon  of  the  trust  to  the 

end  that  it  mipht  as  expeditiously  aa  poaalble  be  released 

of  ita  indebtedneaa  and  restored  tc  the  poaseaaion  of  its 

property  and  buain^a.   Tondin^f  thia,  however,  it  had  nerely 

a  passive  interest  in  thp  truat  estate. 

It  is  now  well  settled  lav  that  where  aevsral 

ereditcra  agree  with  a  debtor  to  extend  the  time  for  the 

payment  of  the  debtor 'a  obligationa  to  them  the  prymiae  of 

each  creditor  tc  the  o there  constitutes  a  sufficient  con- 

aideration  tc  support  the  promise  of  each  creditor,  and 

that  undet  auoh  circuxaatnncea  and  v^ere  the  agreement  is 

carried  out  in  good  faith,  a  creditor  is  barred  from 

bringing  an  action  on  his  original  claim  agnlnat  the  debtor 

pending  the  composition  agre«»ent,   Kational  Ti-'^e  Recording 

Co.  V.  Fpypel,  93  111.  App.  170. 

"Corpus  Juris,   Yol ,   12,    page  273, 

Arranpieaents   of   this  nature  are  of  frequent 
occurrence  and  of   the  greatest  practical   iraportance   ea- 
pocinlly   in   financial   circles.      The  praoe  nnd   tran- 
quility of   the  whole  commercial    world  or  of  great  nto- 
bers   in   it   *   «   ♦  are   to  a  great   extent   dependent  upon 
the  f  inm  ity  anrj  validity  of   such   aettlement.   *   ♦  ♦  ♦ 
Hence   it   is   that   the  law  is  not   indifferent   to    thwn  but 
f'uarda   and  upholds   them  with   a  aolioitude  and  watchful- 
ness  proportionate   tc   the  evils   which  must  follow  if 
it  were   otherwise,    or   if   ti:ey  are   easily   to   be   set  aside 
or  broken   up  and  abandoned  for   alirht   or   trivial  causes, 
«   •  ♦  •      liucii  are   the   constituent   elements  and   essential 
qualities   of    Va&a    that   they  must  bind  all    rnd   ccnclude 
all   the  creditors  joining  in   their  execution  or   they  will 
bind  and  ccnclude   none,      if   one   creditcr   is  jeroiitted  to 
go  benind  and  disregard  the  agreetuent,    every  other  might 
have  the   same  privilege*" 

Johnson  v,   larker,   34    j?i8,    596, 

Counsel  In  eupport  of  their  position  that  the 
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ooapositioa  agr««nent  must  toe  strictly  perfonosd  by  th« 
parties  thereto,  rely.  In  part,  upon  the  cnse  of  Braude 
V,  Vehon,  201  111,  App.  486,   That  case  is  widely  different 
in  Its  essential  facte  from  the  C''»8c  at   bar.   In  the  Braude 
ease  a  creditor  sued  the  debtor  notwithstanding  the  ex- 
istence of  a  co/nposition  ajpfreeiaent  between  the  creditors 
and  the  debtor,  and  it  ^rcis  held  that  in  that  the  defendant 
had  net  made  payment  within  the  time  fixed  by  the  agreenient, 
the  right  of  action  on  the  eriiS^Lnal  debt  revived.   There  is 
no  clalB  made  h«re  that  the  debtor  is  in  nny  manner  in  de- 
fault.  The  ar^njment  is  that  the  trustee,  who  was  a 
trustee  for  all  the  creditors,  including  plaintiff,  had 
failed  tc  comply  with  the  directions  contained  in  a  resolu- 
tion adopted  by  the  creditors  on  October  16,  1915* 

When  the  original  trust  agreement  and  the  ex- 
tensions thereof  are  construed  together  and  when  considera- 
tion is  Kiven  to  the  parties  thereto,  and  the  relation  which 
Kaator,  the  trustee,  bore  to  all  of  the  parties,  it  becomes 
clear  that  the  payments  directed  by  the  extension  resolu- 
tions were  net  Intended  to  constitute  a  oontrnct  binding 
upon  the  trustee,  the  creditors,  or  even  the  debtor.   The 
agreement  in  effect  provided  that  the  dividends  were  to  be 
paid  out  of  the  profits  of  the  business,  end  this  necessarily 
implied  the.,  the  payments  vrere   to  be  mnde  only  in  the  event 
that  the  trustee  would  be  able  to  procure  sufficient  profits 
out  of  his  operation  of  the  business  to  make  the  paj^ents. 

Being  unable,  as  he  was,  tc  make  all  of  the  payments  provided 
by  the  original  agreement,  the  creditors,  among  «hoai  was  the 

plaintiff,  thougat  it  advisable  to  extend  the  agreement,  and 

this  was  done  under  the  express  autnority  of  the  original 

agreement,  to  which  the  debtor  was  a  party.   The  proposition 

to  pay  2%   a  month  came  from  the  plaintiff  and  the  other 
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creditors.     The  defendant,   by  jcininiEr   in   th<»  orlpinul    ngree- 
ment,  zaerely  left  it   to   the  discretion  of  tbe  creditors   to 
determine  what  and  v/h«n  payiaertB  were  to  be  mode,    if  «»t  all, 
in   the  reduction  of  their  claims  aRsinst  it.     The  resolutions 
provided  for  dividend  payments   "as  near  as  may  be"   at   speci- 
fied rates  and  times.      The  language  of   thfi   resolutions   did 
not,    we  t/iinlc,    iirpose  upon   defendant   the  obligation  of 
■aking  aucii  payments;    the  direction  ^ras  tc   the  trustee,   and, 
as  hereinbefore   3t9,t€d,    the  duty  lisiposed  upon  him  depended 
for   its  fulfillnent  upon  his  ability  to  acquire  sufficient 
profits  out  of  the  bueinese   to  maice  the  payments, 

^en   the  creditors  becs-me  n  party  to   the  or- 
iginal  agreenient,   and  when   tho   defendant  had  conveyed  its 
property  to  a  trustee   sel  ected  by  them,    they',    the  creditors 
including  the  plaintiff,  became  bcond  by  the  trust  agreement, 
Condiot  V,    nower.    106   111,   lors, 

"To  allow  a  oreclitor  after  bs  has  entered  into 
ouch  an  ngreement  upon  which  all  the  others  have  acted, 
to  repudiate  riis  contract  and  aue  for  the  entire  amount 
of  his  original  debt  would  be  sanctioning  the  perpetra- 
tion cf  P  fraud  upon  those  *^hc  0urr<*ndered  a  yiortion  of 
their  demands  for  the  coramon  benefit."  Stewart  v. 
Lang 8 ten,    103   Ca.    290. 

The  plaintiff   seems  to  have  concurred  in  the 

action  taken  by   the  creditors   anc*    the  tr\<8tee  for  a  period 

of  about  three  years,    during  which  time  29;^  of  the  amount 

originally   due   the  plaintiff  was  paid;    he   is,   under  the 

Circumstances,    estopped  to  bring   suit  against   the  debtor 

In  disregard  of   the  trust  agreement, 

"The   reason   for  upholding   such  an  agreement 
is  that   the  rigats  and  interest  of  other  parties  bccoae 
involved  in   the  arrangement,    "nd   tuis  affords  a  new  and 
legal   oonsideration  for  the  promise.      It  would  be  con- 
trary to   good  faith  for  a   cre-Altor   -jyho  has   secured   the 
advantage  of    auch  an  arranaement   to   disregard  its  obli- 
gation by  proceeding   tc    enforce   the  balance  of  hia   demand; 
and  the  debtor  is   entitled  to  nvail    hvu^elf  of   this  con- 
sideration  in   defense,"        Icrkins  v.  Loclcwood,   100  Vnaa,   249, 
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By  force  of  the  resolution  of  October  16, 
1915,  the  truat  ap;reejaent  waa  continued  in  force  until 
iroveniljer  9,  1915,  Suit  was  begun  by  tlie  plaintiff  "b«>for« 
the  tcrmlrtation  of  thi»  agreement  on  Kovember  9,  191C. 
^"e  think  thrtre  is  much  merit  in  the  auggeation  that  the 
suit  'rm.9  prematurely  brought.  Bacon  v,  Ochepflin,  185 
111.   122. 

Thrre   is  not   f-reat  force  in  the  argument   that 
because  the  creditors  had  agreed  to  pay  the  trustee  the  sum 
of  ^500  for  his   seryices,    the  agreement   to   extend  the   time 
for  the  pavment  of   defendant's   aebts   should  be   invalidated. 
Whether  this  action  was   the  result  of   tne  possession  by 
the  trustee  of   sufficient  proxies   to   enaule  him  to   vote 
the  payment   to  himself   is  not   iitiportant,      ^iittaer  he  acted 
fairly  or  otherwise  he  was   in   a   sense  the  agent  of   the 
creditors  and  was  directly  under  their  control,   and  it   is 
erldent   that   the  creditors  could  have   set  aside  tiiis  paymeAt 
at  any  time  had  they  seen   fit   to   do    so.      On   the  other  hand 
the  debtor  retained  no  control   whatsoever  over  the  conduct 
of  the  trustee.      In   any  event   it   does  not   appear  that   tne 
plaintiff  raised  this  point  for  several  months  after  the 
resolution  wss  adopted  and  after  it  had  received  and  re- 
tained two   dividends  whioh  were  paid  under  the  last   resolu- 
tion. 

The  Judtrment  of   the  kunicipal  Court  will  be 
reversed  and  the  cause  reioanded  with  directions  to   dlsnise 
the     suit. 

KKVERi^£D  AKD  HEkAIiDEjD 
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MR.   JU..lICfii  DUnrim  DSLIVilRSU  THK   OPISIOH    OF  THK   COURT 


Thia  la  an  appeal  fron  a  judgment  of  the  Circuit 
Court   in  fcivor   of  plaintiff   and  againat  defendant   for   the 
aun  of  $1,000, 

In   the  dsclaration  filed  by  her  the  plaintiff 
alleged  In  substance  thut  ahe  was  a  pn^senger  on  &  street 
oar  in   the   control   of   defendant  and  th»t  as   ehe  attemptved 
to  ali^^ht  therefrom  "defendant  ccorelessly,   wrongfully  and 
negligently  stopped  s&id  car  as  v.  point   on  said  e5rd  street 
•ad  to*«it,  near  the  intersection  of  Union  avenue  where  it 
was  dan^^orous  and  unsafe  for  the  plaintiff  to  alight  there- 
from,  by  reason   of   certain  boles  and   exoaTatione  existing 
in   the    ttreet    there  and   extending  underneath   the  step   of 
said   car,    all   of  '.vhich  defendant  had  notice  of.'' 

The  sole  contention  of  cotaseX  for  defendant 
Is  that  the  Terdict  of  the  jury  is  against  the  manifest 
weight   of   the  evidence,      ^e  think  there  was  ample  testimony 
introduced  xxuoci  the  trial   of  th»   case   In   support  of   the 
allegation  of   the  declaration  upon  w^>ich   the  plaintiff  relies* 

The  accident  occurred   in  the   city  of  Chicago  about 
10  o'clock  in   the  forenoon   of  August   98,    1913,    on  63rd  street, 
an    onst  and  west   street,    at  a  point  a  short   distance  west   of 
Vnion  Avenue,   which  runa  north  and  south.     Plaintiff,    54 
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years  of  age,   attest t«d  to  sdight  from  the  street   car  at 
this  point*     Ihe    evtd»jnce   in   the   record  tends   to  ahow  th&t 
the  dcferidant'a  tracks  at  and  near  the  acene  of  the  accident 
had  been  xrnder  proceas   of  reconstruction,   and   certain  of 
defendant's  witnesi^es   aay  that   this  work  waa   conq^leied  on 
July  10.   1912.     Wltnesoes  for  the  plaintiff  testify  that 
there  waa  an  exoavatien  or  hole  along  the  track  at  the  point 
where  the  plaintiff  attempted  to  alight  from  the  oar  and  that 
plaintiff  when  ahe  alighted  stepped  iato  thia  hole  and  aus- 
tained  the  injuries   she  cem^laine  of.     (tee  of   these  wltneasea, 
Vollaan,    testified  "the  tracks  were  torn  up;      the  bricks  were 
out  of  the  track;      that   is,    I  mean,    the   stonea;      I  an  sure  of 
that;      I  obsenred   thwt   there  that  morning***      One  Falk  testified 
that  he  was   attracted   to   the  scene  of   the  accident  by  a  crowd 
which  had   collected;      that  the  street  wb&  torn  up  between  the 
tracks  and  outside  of   the  traclra  for  about  15  to  B  inches;      the 
hole  being  6  to  &  inches  df?ep;      th&t   it  extended  4  or  5  inohes 
beyond  the  step  of  the  car*     At  least  eight  other  witnesses 
testified  for  the  plaintiff  as  to  the  condition  of  the  street 
and  tracks   nt  the  point   In   question,   and  thnir  testimony  strong* 
ly  corroborcites  th&t  given  by  the  plaint Aff  and  other  witness- 
es.    On  the  other  hand,    the  testimony  of  a  nunber  of  witnesses, 
testifying  for  defendrmt,    tended  to  prove  that  on  July  10, 
1912,    and  up   to   and    includin  :  the  day  of  the  aocident,    the 
street   Ht   the  point   where  plaintiff  alighted  waa    in  good 
and   aate  condition*     Under  such   circ  mstances  we  ixre  not 
permitted  to   Interefere  with  the  verdict   of  the  Jury  and 
the  Judgment  of  the   trial  court* 

An   exaiaination  of  Ue  record   discloses  that   the 
contentions  of  oounsel  for  plaintiff  are  strongly  supported 
by  the  evidence   introduced   in  her  behalf,    and  iriiile  this 
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aTidence  ie  contradicted  by  vlta«»Mia  for  defendant,  th« 

eaee  is  clearly  one  for  dtiterminatien  "by  tlie  Jury  and  the 

trial  Jud^e«  who  had  an  opportunity  tc  hear  and  oheerre 

the  witneBsea  tmd  to  determine  their  credibility* 

I»  Illinois  Central  Rallrotui  Co,  v.  Gillia.  68 

111.  517,  the  Supreme  Court  eaid: 

"If  any  rule  of  this   court   can  be  so  isoll  es- 
tablished  as  to  be  neither  questioned  nor  require  the 
citation  of  authority  to  Buppor^   it,    it  ia  that  a 
▼erdici.  will  not  be  eet  aside  %iaenever  there  is  a 
contrariety  of  evidence,    and  the  facts  and  circum« 
stances,   by  a  fair  and  reiusonable   intendment,    will 
authorise   the  vordict,   notwithstanding   it  may  appear 
to  be  agfeinat   the  strength  and  v.eight   of   the  teatimony." 

The  JudgBent  of  the  Circuit  Court  will  be  affirmed. 

AF?ZKiiBD. 
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Ai.  vmm  wimiciPAL  court 

CV  CHICAGO. 


KB.    JL'STICE  KeSljRKLY  DRLIVISRSI)  ?Ha  OiIl<lC-J.    OF  TKT,  COURT. 

This   ie  an   appeal   frcsi  a  Jud^crment  of  $850  had 

by  plaintiff «   Colonial   Trust  &  Savings  Baiik,   against  the 

defcrdart,    SandovRl   Zinc  Coropany,    in  an   action   on   the 

fcl  lo-,vinr  note: 

■$75(;.00  ChlcRfro,    Jvme  15,    1914. 

r;in!---ty  dp.yo  "fter  dste  for  vrIur   received,   we 
proE.iae  tc   pay  tc   the  order  of  i^.    if,    Straus  the   aum  of 
aeyen  l'.un;1rel  n-ift^r  ■'jpHrts  at   '^c,   410  K.   leoria  at. 

Value  received,      '^.'ith  interest  at   the  rate  of 

per  oent.   per  anmiin, 

3andoval   Zine   (o., 
Sandoval    ?.inc   no., 
>«,    ;sreiil,   vt." 

The  defense  pleaded  was   thRt   the  Zinc   Company 
raceiTed  no   consideration   for  the  note  and   tnat   the  presi» 
dent   of   the   corepAny  hsd   no  autv.oritv   to   execute   it,   and 
that  plaintiff   took   the  note   with  full   notice  of    these 
defects.      Neither  tue  abstract  nor   the  brief  cf   tiie  de- 
fendant  refer  in  any  manner   to   the  endorsei^ents  unaer 
whicii  the  Bank  accepted  and  uiscounted  tuc  not.e. 

Ob   the   trial    the  defendant  called  as  f^   witness 
L,   t»,   Straus,   a  brother  of  B.    V,   dtraus,   payee  oi   the  note* 
who  had  died  before   the   in3titut.ion   of    tJ:iiis  proceeding,   and 
apparently  attempted  tc    show  by  iiim    that   the  Bank  knew  the 
instrument   in  question  was  iserely  an  accommodation  note. 
The   testimony  of   this   witness  was  held  to  be   incompetent 
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on   the  gmmd  that  he  was  a  party  in   intereat,   under 
section  4,   chapter  51,   Iiurd'a   111.   Stat.     From  the 
brief B  it   1«  gathered  that  this  testimony  would  relate 
to  'y  ccnv^rnnt-'on  between   the  witneea  and  an  officer  ofl 
the  "brmlc,   ^Inc  deceaQ«?d,   and  considerable  of  the  argu* 
ment  of  both  counsel   concerns  the  propriety  of   this 
rulinfr;    by  the  defendant   it   is  relied  upon   exolusiTely 
for  a   reversal, 

tyot'^ever  t^nia  mipy  be,   v^hnt  the  conYereat Ion 
ccnsiated   of,    or  nry  Bt^t^rf^nt  bv   counsel   as   to   'f^hBt   the 
vitness*    te8tir.o|)y  would   show,   nowhere  aprears   in   the 
abstract,      it  dcee  appear  from  the  testiJBony  of  the 
witness   Studley,    who  at   the   time   the  note  vms  negotiated 
was  aasietfint  cashier  of   the  Bank  find  in   tliat  cf-vacity 
handled   the  not**,    that  it  was  taken  for  consideration 
before  .ainturit7  nnii  without  notice  of  any  infiritiity. 

The  *i>'Otract   is  the  pleadinfr  of  the  perty 
amployln.c   it,    nnd  Mit>r<* ,  i»8  hc^re,    it  fails  to   irifoitfl   the 
court  of  natters   relied  en  for  a   reversal    tJrie  .iudgment 
will   "be  considered  '^s  fin^Ung  ample  Burpcrt   in   the   record 
and  will   not   br   disturbed,      "^or  this   reason   the  judKfflent 
in   the  present   cpse   ii?   Rffirnsed. 

AFVIRKID. 


*iU   •o'v        ..?B-':s    .iil   «',.-.iw.'.    ,  CC  ift^q-i^ilt)   «t»  iioiJ»«ii 
9.t.'»r«»T    ci(l*c-    vnOiai:rc*«"    ulc'l   tfRjdJ    lift*; ">/!':««■}>   pt   .-^i    e^eiiirf 
U    i^j  i ':''.."»   ■«    bun   tJorrcMw    »iicf    n'>*-!".<(5ff  fro  ^:*  "wT^kVnoO   Jh  Oil  , 

i.fj    '"trfr    nt   s  <%    '^".trftsar,  «'ff  -ta"" ->*♦  t'-Tfl  V!fi  'Ti    ,1o  b*i^ei«no3: 
.v>i  ia•t•>^i.«»l■tot)   To'i   (%finr\.r   tir.vr   ,t  >    ''«rIJ^    .r'^art  ts^^dl.  fto  fbujBri 

jfTRX-.' ri^    fii..    n-.^pi-    '.  i-'C   MO"       .b«i'^ru^Biii    tri"    .Jon    f  T/v*    friliS 


270   -   23616 

jTATr  a,  carWeers,  ) 

\    Ajpellee.  ) 
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AL  FRC*  liUJfiailAL  COUIIT 


KR.   JXJSTICS  lI©Sim.^./9ELIVKRFI5  7H1  OPINIOK  OF  THB  COURT. 

flftintifi'  broujtbit   suit  against   defendsni   for 
rental    due  under  a  'vritt«n   lease  of  prRudsea  on   Jouth 
Clark   atreet,    and  upon  trial   had  judgment  upon  a   directed 
Terdict,    for  an   aiuount  v/hicii  probably  ^rae  |307,75,    froiu 
vMch  defendant  appeals. 

Thia  Jurtf^ent  properly  could  be  affirmed  for 
the   sole  reason   tiint   th«   defendant  it».8  not   inforajed  this 
court  by  his  Abstract  a@   to   tthBit  the  verdict  and  Judgment 
were.     The  abstract   aiiaply  aaya:      "The  Juxy  rendered  its 
verdict,    to  which  verdict  defendant  excepted,**   and  "the 
court   entered  judi.ment  upon   the  verdict."      Xhe  party  coaj- 
plaining  of   the  Judgment   should  inform  the  court  by  its 
abatrftct   as  to   what   it  'was, 

Th«t  the  8«ount   of   the  jud#y;iiont   rej  resents 
the  correct   p-mount   due  under  the  lense   does  not   seem   to 
be   ir    disruts.      It    is   claimed,  however,    in   the  affidavit 
of  defense  and  in  arfrument   thnt   defendant  vas   entitled  to 
a  recoupment  cr  set-off  because  a   neighbor  had  broken 
into  and   entered  the  vrall    of   the  bnaenjent  of   the  leased 
prttEnises,    with   resulting  daran^es    to   the  defendant,   and 
that   this   entry  was  by  the  licenae  end  »uthority   of  the 
plaintiff.     The  transcript   of   evidence  before  us  consists 
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almost  wholly  cf  colloquy  between  court  and  rftpeot^vc  counsol, 
followod  by  m  peremptory  instruction   to   the  Jury  to  find  for 
the  plaintiff,      Wo   evidence  wao   offered  en   the  pnrt  of   the 
defendant   to   support  his   clniin,    an  J   there  rms  coneequently 
no   ruling  hy  the   court   thereon   vs^hich  this  court  can  review. 
V«  cannot  pass  upon   what  was   eaid  by  the  court  and  counsel 
in  the  matter  of  argument  on   a  propraltion,   but   only  upon 
ruling*  and  orders   of   the  court.      Defendant   ahould  liaTs  pre- 
served his  point  by  presenting  evidence   to   support   the  alle- 
gations of  his  affidavit  of  defense,    and  aaiceu  for  a   ruling 
by  the   trial    court  upon  it»  competency,      t/ltliout   suoi^   ruling 
there  is  notning  for   this  court   to  review. 

Upon  oral    rtrguraent   in   this   court   docvimentary 
evidence  was  prcduoed  which  is  not   in   the   record   but 
wbloh   it   is   fairly  inferable  was  presented   to   the  trial 
court  and  considered  by  it.      If   this  -^ma   the  fact   the 
trial   court  was   right    in   its  view  that  defendant  was  not 
entitled   to   either  recoupaent   or   set-off. 

The  Judfjaent  is  affirmed, 

AJ7IRKXX>. 
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DORA  3CK00H. 

A.  H.  ¥KLCH  and^.  C.  ^#ELCH, 
copartners  tradi^  at  «feloh 

AppeliiiatB, 


AiPBAL  PROU  MUNICIPAL  COURT 
OF  CHICAOC, 

209  I.A.  544 


kS.    JUaTICJ?  koSimKLY  13BLIVERBD  THE  OPIKIOK   OF  THE  COURT. 

This   action    wms  trouf/ht  by  plaintiff,    *ho 
lives  on  a   f«rffi  near  vunater,    Inixj^nn,    for  the  purobase 
price  of  a  quantity   of  cnior.s    scl  3   to   deferdanta   through 
their  aKent,    one  Jeter  voaa,    in  larch,    1915,    the  amount 
claimed  being   |270,32. 

By  their  affidavit   of  merits   the  defendants 
stated  in   effect,    thnt    ths  Rf-reement  between  plaintiff  and 
Vosa  was   that  defendants   should  sell    the  onions   for  the 
account   of  plaintiff  at   the  best  possible  price,   for   the 
usual   and  customary  ooxnmisaion  therefor,   md   th«t  drfend- 
anto  received,  har.'\l  ed   and   acid   the  onions  Rccordinply,    in- 
curring  in    this  connection   certain   errenne  which,    includ- 
ing the  freight   charges,   antounted  to  $76.95;    that   the  gross 
ABtount  realized  on    such   sale  was   $156.50  and   that   the 
reasunable  oooiniuaion  was  IC  pfix  cent,   of  this  amount,    or 
^15.65;    that   the  net   araount   due  plaintiff  after  deducting 
the   Bums   aforesaid  was  ^6Z,9(j,    a  check   for  which  ajnount 
had  been  forwarded   tc    the  ylaietlff  and  retumrd.      Upon 
tender   in   court   of   this  amount   it  wes   ordered   j-sid  to 
plaintiff,   end   the  balance  ©f   thp   dexannd  was  reserved  for 
future  adjudication. 

The  case  was   tried  without  a  Jury;    the  court 
found  the  issues    in  favor  of   the  plaintiff  and  entered 
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^lud^nnent   on    the  finding  for  ^94. 7o,    from  which   the  defendAnfii 
hare  prayed  Bjc\d  perfected  tiiis  Rrpeftl, 

lleintlff'B  oRse  is  predicated  en   th<?  clHim 
that   the  onlone  were   acid   nt  nn  pgr«ed  price  f,    c •   b,   kunat»r, 
Indiana,    and  in   auppcrt  of   thie   there  ia   teetisiony  that  when 
the  contract   ttrb   entered  into,   at   the  home  of  plaintiff. 
Voce,    in   answer   to  h   question  toy  one  of  plaintiffe  Bona 
ceplled  that  payment   for  the  onions  would  be  made  by  check 
■bs   Boon  ac   the   car   is  rolling,"      A  further  conflrr-lng   inci- 
dent  Is   the  fact   that  b   rann  nnjaed  Fin,<?  waa   sent   to   the  farm 
Tjy  Vose   tc   act?  that   the  onions  were  properly  -^aigtied  end  in 
number  onp  con-fition  before  loading, 

TJefendnnte,    on   tVie  other  hand,   contend  that  the 
agreefnent  vras   to  deliver  raerchantabl e  onions  to   then^  at 
Chicago,    find  that  the  onions  arrived  at  this  point   In  an 
unmerchantable  condition;    that  plaintiff  wan   ec  notified 
and  came  on   tc  Chicago,    una.  tnat   thereupon   the  contract  vms 
changed  so   that  defendants  *;/ere  to   sell    the  onions  for 
plaintiff's  account;    and  that  trhateyer  the  contract  /a^ay 
have  been  prior  to   that  tine  it  wiia  then  changed  by  «'f{reement 
of   the  parties  end  wrs  binding  upon  plaintiff   in   its  aodified 
f  orE , 

"e  hn-re  examined  the   evidence   In   the  light  of  the 
respeotlve  assestions,  ''nd  «re  of  the  opinion  that  the  greater 
wei^t   is    Tith  the  plolntiff.     The  ne^iotiatlons  had  by  the 
parties  on  pleintiff's  premiBes  constituted  a  e<^P!pleted 
transacticn,   ond  for  nup.ht   that  eppetJ  rs  any  ngree-Tent  en- 
tered  into   subsequently  differing  frcr    t.hat  made  ori^Unnlly 
was  without   consideration  and  hence  of  no   effeot. 

Counsel   for  plaintiff  makes   some  suggestion   that 
this   court  ought  to   increase  the  oaiount  of   the  judgruent,  but 
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a»  no  cro»s-error«  have  been  aaaigned  plaintiff  .-uust  be 
held  to  h.»Ye  abided  by  the  Judgment  aa  entered. 

For  the  reaeons  indicated  the  judgment  of 
the  Kunicipal  Court  ia  affirmed. 


.c  irrv^A 
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KARY  DOBLHR, 


▼a. 


Appelles, 


T.   G,    CJ'COmJOK  and  THK   J|TA!1DARD 
BRSWITRY,    R   corrcrnticn,   I 
Appellnnt,    \ 


ATTTAJ,   FPOM   3t!F?niOR   COURT 
OP  COOK  CCltHTY. 


IfR,    JU3TIC1  KCWJ^FLY   nf^.tVl^RIi;!?  THE  Oi'D^IOF   OF  TH7''  CCUiv?, 


Vlalntiff  brought   ault  under   section  0   of   the 
DTtJB  Shop  Act  for  damages  for  the  death  of  her  aon»   Ceorj^^e, 
a  ainoT,   caused  by   intoxioation.      Upon   trial  before  a  jury 
■he  had  a  verdict  for  #1*550  upon   Mhicn.  tae  court   entered 
Judgment;    from  this   the  defendants  appeal. 

From   the   evidence  the  jury  properly   could  find 
that  en  the  evening  of  December  31,   19ic,   George  Dobler,   then 
about  18  years   of  Age,    with  three  companiona  went   to   the   sa- 
loon of  the   defendant  f*» Connor,    which  he  leased  from  the   de- 
fendant  standard  Brewery,      Dobler  and  his  companions  bought 
from  the  bartender  at   the   saloon   intoxicating  drinks  consist- 
ing of  gin  fizzes,    gin    riokies,    cocktails   snd  other  liquors. 
Each  of   the   boys  had   seven  or   oipiht   such  drinks,   and  as   the 
result   of   drinking  this   liquor  Dobler  beeaiae  intoxicated. 
His  companions  noticing  hl»   conditionv    took  hizs  from  the 
saloon   to   the   street,    where  he  was  taken  with  convulsions* 
They  helped  him  on  a   street   oar,    with  the   intention  of   talcing 
hlju  home*      On  the   way  he  had  two   or  three  :riOre  convulsions  and 
finally  became  unconscious,     he  was  attended  by  a  doctor  who 
gave  uim  a  hypoder::ilo   injection  and  he  became   somewhat 
quieter,   but   when  left  at  hid  home  about  5  or  4   o'clock   in 
the  morning    ^as   still    in   £in  unconscious   condition.    f>nd  hf^  died 
about  7   o'clock  on   that  morning    .vithout   regaining  conscious- 
ness. 


/ 


Qt^bU.  •  ooc; 
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SAction  9   of   th«  Dram  3bop  Act  creates  a  right 
of  action  against  any  persons  ^lAio   *}i4sive  caused  the   intoxi* 
cation,    in  whole  or  in  pert"   of  the   intoxicated  person;    and 
the  defendants  argue   taat   the   ^ords   "in  whole  or  in  part" 
refer  to   the  persons  who  partially  or  wholly  caused  the  in* 
toxioation,   ana  not   to   the  partial   or  complete  intoxica- 
tion of   the  person'  drinking   the   liquor;    and  that  in   this 
case  plaintiff  has  failed  to   charge  or  prove  complete   intoxi- 
cation of  George  Do'bler.     life  do  not  assent   to  this  assertion 
concerning   the  declj^retlon  and  proof.      We  are  of  the  opinion 
that  the  declaration   sufficiently  charges   intoxication,   and 
the   evidencs  is  oonTinciug  as   to   this  condition.     His  com* 
panions  not   only  asserted  that  he  was  dirunk  but   described 
his   conduct   so  as   to   leave  no   doubt  of  the  fact, 

Was    the  intoxication  the  proximate  cause  of  Dob- 
Isr's  death?     The  doctors   testifying  asserted   that  his  death 
was   due  to  acute  alcoholism  or  alcohclie   oonvulsions.     A  post 
mortttu  diecloaed  an  unhealthy  condition  of  the  lungs,   a  condi- 
tion known  as   ed«&a  of   the  lungs,    7hich  joaeans  a   strtte  of   ex- 
oessiTS  fluid.     There  was  evidence  tnat  i^obler  was  apparently 
in  good  health  before   this   tiose*   and  the  plaintiff   testified 
that  hs  had  played  around  vrith  other  boys  and  had  not  besn 
sick.      While  the  condition   cf   the   lungs  and  heart  may  have 
vaakened  his  powers  of  resistance,   yet   the  Jury  were  abund- 
antly justified  in   concluding  that   if  it  had  not  been  for 
the   intoxication  he  probably  would  have  lived  indefinitely, 
and  in   face  of   the   test  loony  of   the  doctors  as   tc    the  cause 
of   death  we   see  no   reason   to   disagree  with  the  conclusion  of 
the  jury. 

Section  9   of   the  Drum  Shop  Act  provides   that 
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•Brery  husband,  wife,  child,  parent,  guardian, 
employer  or  oUier  person,  who  shall  be  injured  in  person 
or  property,  or  tneans  of  support,  by  any  intoxicated  person, 
or  in  consequence  of  the  intoxication,  habitual  or  other- 
wise, of  Pny  perarn,  shall  have  a  right  of  notion  in  his 
or  her  own  nsme,  severally  or  jointly,  against  any  p*^rson 
or  persons  who  shall,  by  sell  in  f^  or  giving  intoxicating 
liquors,  have  cauaed  the  intoxication,  in  whole  or  in 
part,  of  auch  person  or  persona. •* 

It  is  arifrued  tisat  the  "means  of  support*  5ien<» 
tioned  in  this  act  must  be  construed  tc  mean  a  legal  right 
to  support  by  the  one  who  became  intoxicated,  and  that  un- 
less such  right  can  be  enforced  at  law  no  action  will  lie 
for  demages.  This  contention  is  supported  by  a  decision  of 
the  Appellate  Court  for  the  Third  District  of  Illinois  in 
the  GHse  of  Jury  v,  u^den,  56  ill.  App.  XoO,  wnere  it  was 
held  that  the  means  of  support  referred  to  in  the  statute 
are  such  as  the  person  intoxicated  would  be  legally  bound  to 
furnish.   Defendants  also  cite  the  decision  in  Kagel,  v. 
Keller,  237  III.  431,   j/e  do  not  understand  this  latter  case 
to  decide  unequivocally  that  there  must  exist  an  enforeible 
legal  liability  for  support  imposed  upon  the  person  intoxi- 
cated, although  it  was  held  that  such  a  legal  liability  did 
exist  in  that  case.   The  court  found  that  in  fact  the  plain- 
tiff had  been  supported  by  her  brother,  whose  intoxioation 
had  caused  damages  to  plaintiff,  and  uses  language  from  which 
it  i3  fairly  inferable  that  the  court  was  of  the  opinion  the 
statute  gave  a  cause  of  action  tc  any  of  the  persons  named, 
whether  sustaining  any  business  or  personal  relation  to  the 
intoxicated  person  or  not,  ^o  should  be  injured  in  person, 
property  or  means  of  support. 

The  Dram  Shop  acts  of  Uassachusetts  and  Illincis 
are  identical,  and  the  courts  of  I'assachuaetta  in  construing 
the  statute  have  had  occasion  to  pass  upon  this  point  and  have 
expressly  held  that  a  right  of  action  was  given  to  any  of  the 
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persona  named  in   the   otHtute  who  might  he  injured  in   thPir 
means  of   support,    rsf^ardless  of   the  exiatence  of  any  legal 
liability  for  auch  support.      Sucii   cnaes  are  Mo  ran  v,   Cood- 
win,   13C  Mass.   15fa,   and  iLoljeil.    v.    Coll  in  son,    13f    i5ss8,   167, 
These  cases  also  hold  that   it    ia  a  question  of   fact  for   the 
jury  to   doterrjine  how  far  the  intoxication  iras  an   injury  to 
the  plaintiff's  means   of   suprort, 

-»e  are  of   the  opinion   that  the  reasoning  in   t>ie 
Maaaachusetts  cases   ia  persuasive,    and  as  v«  do  not  under* 
stand  tiiat  our  o^vn  oupreiae  Court  has  held   to   the  contrary  in 
the  ITa^el    case,    supra,   we   stiall   hold  that  the   right  of  action 
is  not   limited  to   those  persons  only  who  have  a  legal   right 
to  support.      It  follows,   therefore,    that  the  question  of  the 
amount  of   damages  was  proper  for  the  jury    to   deterTiine,   and 
from  the   eTldencc  it   was  justified   in  finding  that  George 
Bohler  worked  as  a  isachinist  apprentice  for  more   than  a 
year,    receiving  $50  a  month  as  wages,    which  aeney  he  gave   to 
his  ajother,    the   plaintiff,    who  used  it   in  hf-'^r  suprort   and  that 
of   the  family;    that  his   father  was   in   failing  health  and  was 
ccaipelled  tc   give  up  his   trade  of   carpenter  snd  conducted  a 
pool    room  about   six  aonths  before  oecrge   uied;    that  George 
worked  with  his  father   ^n   conducting  this  pool    room   several 
months  before  his   death  but   received   no  wages,    and  that  the 
profits  from  the  pool    room,    derived  from  the  coaibined  Ipbore 
of  George  and  hia   f other,    went   to    the   support   of  his  fBrrily; 
that  after  the   father's  health  failed  and  after  George's  death 
the  mother  was   compelled  to   take  in   washing  to  help   support 
the  family,    which  oonaisted  cf  herself  and   two   younger  children 
and  the  invalid  father,   who  died  about  two  years  after  George** 
death. 
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Upon  conai deration  of   these  fMCta  the   ccnclu« 
eloa  is  obvious   that   the  death  of  her  eon  George  resulted 
in  eubatential   daraages   to   the  plaintiff.      We  are  of  the 
opinion  that  the  judgment   ia   rifrUt  and    it  is  affirmed. 
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i;lLGOKE  3,ll?0(;rYi'IUO  CO,, 
a  corporation. 


Appellee 


V8, 


)        COURT  OF  CHICAGO. 


SBAKI}T»    etc.,  \ 


I. A.  5  50 

VR,    JXf3TlC-B  Jie:ll;H-H3vY  Dm.,IV?:R.^  TH2  OPITTION  07  7H!?  COURT, 

On  D«c«Bib«r  28,   1917,    the  motion   of   the?  ap- 
pellee herein   to   etrike  frciu  thf   record   the  bill   of  9X0»p» 
tlone,    stenograrhic   report  or   state ucnt  of  foete,   as  per 
•uggeetions,    was  by  order  of   tnia   court  allowed. 

Of   the  nine  aasigm&entu  ef   error  inade,  all 
but   two,    t;08.    3  and  9,    relate  to   the  proceedings  upon 
the  trial,    and  aince   tJie  bill   of   exceptions  has  been 
stricken  these  laanlfestly  cannot   be  considered.     }« either 
aiasigni&ant  3  nor  9  has  been  briefed  or  argued  by  couzisel 
for  appelli^nts  and,   following   the  rule  frequently  an- 
nounced must  be   regnrded  as   waived,      .tabs ah,    ot.    L,  ^  I^. 
H.   Co.   y.   McBou£aT_,   113   111.   6"3;    Kcyee  t.    vjaxeel,   186 
111,   109;    Koellin^  v.  iachsning,   174   111.   App.    321. 

NO   reason  ej  pearing  why  the  judp;raent   should 
not   atand,    it   is  affirc^ed, 
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KABIAK  3.   TOLlfAK,  ) 

te<pellee,  ) 


Ta.  \  ) 


)     /\IF?2AL  FROM  CIRCUIT  COURT 

0?  COOK  COUKTY, 
DR.  D.  A.  ?.,  3T.SJ3J;, 

*     "^  pf  ^ 

kR.   JUiiTICE  MC3UEELY  DBI.IVEREI)  THE  OFlKiOli    OF  THK  GOUHT, 

This    ie  an  appeal  from  a  judgment  against   the 
defendant   of  |2,000   in  s   case   triod  before   court  and  jury. 

The  caee  wae  originally  coimnenced  against   t>ie 
defendant  Steele  and  three  others.      In  plaintiff*  decla- 
ration of   two   ccunts    Bhc-  first   pleaded   specially  that  at 
the  request   of  the   defendants   she  frnrft  them   twenty  shares 
of   stock   in   the   corporation  known  aa   the  "College  of 
Kiy*icianB  &   Surgeons   cf  Chicagc ,"    for  vjhich  they  agreed 
to  pay  her   the   sue;   of   |;2,oro,    which   thoy   subsequently  failed 
to  do.      The   second   count   ic   what  is   cnlled  the   ccm-'solidated 
common  money  counts.      Suiaiscna  was  had  on  all   the  defendants; 
•aoh  filed  a  plea  cf  general  issue  and  also  a  special  plea 
denying  joint  liability,     Before  the   suit   was  tried  an  order 
was   ttitered  on  xiotion   of  plaintiff  dismissing  aa   tc  all    the 
defendants   except  Dt.    Steele.     The   declaration,   hc^/ever, 
was  net  amended. 

Aa  vm  h&ve  concluded  thst   the  case  must  be  re- 
versed for  anotber  trial,    it   is   only  necessary  to    atate 
briefly  the  reasons  for  this  conclusion.      It  was  error  for 
the  court   to  jierwit   the  plaintiff   in  an   ase'iKpsit   suit   to 
recover  th«   alleged     vnlue  cf   the  property  on   the  ground 
that   she  had  parted  with  it   bf'cause  of   the  false  and  fraudu- 
lent  representations  of  the  defendant   Steele,    thus   recovering 
1>oth  in  tort  and  in  contract  under  contradictory  theories  in 
the  sane  action,     we  know  of  no  authority  that  will  pemit  a 
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plaintiff  wbo  has  waived  the  tort   and  brought   suit   in  aa- 
aumpsit,   upon  trial    to   weive   the  aaaumpsit  and  try  the 
ease  as  an   action   ex  delicto;    all   preosdent   1»  to   the  con- 
trary, 

"In  order   to  preYfint   the  confusion  which  might 
ftneue   if   different  forms   o''  acticna,    requiring   dif- 
ferent plcRt  n-nd  jud{3>ients,    and  of  a   different   nature, 
were  allowed   to  be  Joined  in  one  action,    it    is  a  gen- 
eral  rule,    that  aoticna   in   fons   ex  contractu  cannot  be 
Joined  with  those  in  form   ex  delTctc;."      Chiity  en 
Heading,    9th   Am.   -Ed.,    p.    ♦^01. 

"The  coneequences  of  u  misjoinder  are  more 
important   than   the  o  ire  uia  stance  a  of  a  particular  co\int 
beinp  defective;   for   in   the  case  of  a  misjoinder,   ho?/- 
over  perfect   the  counts  isay  reapectively  be   in  them- 
selves,   the   declaration    will   be  bad  on  general     ie- 
jfaiirrer,   or  xn  arrest  of  judsaent,    or  upon   error." 
SaiBe,    p,    ♦5405, 

In  Bardill   v.    Trustees  of  achopls,   4   ill, 
App,   94,    the  court   said;      ■*  *   in   the  case  of  a  asiajoinder, 
however  perfect   the  counts  may  be   in  themselves,   the  deela* 
ration  will   be  t»»d  an   f!«n«ral   derHurrer,    or   in  arrest   of 
judgment,    or  upon    error,"      It  was  also   expressly  so  held  in 
IDalson  V.   Bradberry,    5n   ill  ,   82,      Counts  for  breach   of  con- 
tract and  counts  for  reseindinfr   the  contract   cannot  be 
joined   in  the  sane  declaration.      T.  ^,  &  jf ,  ^.   Co_..   v. 
•Depot  Buil^in^  Co.,   65   111,   3(^8.      In  Uoetllnfc  v.    Iright.   72 
111,   390,    the  court   sold  of  h   similar  case: 

"The  plaintiff  seeks  to   recover  dRoinges   in  an  act  ion 
on  the  cose  for  deceit,   and  also  recover  for  a  breach  of 
contract,      "^he  object   of   rleadlnfr   ia   the  production  of 
a   sin^^le  issue  upon   the   same   subject  matter  of  dispute. 
This,    the  count  under  conaiueration   fpils   to   c^o," 

And  the  general   rule  is   thus   stated  in   31  Cyc,   p.   116: 

"A  declaration   or  complaint  must  proceed  upon  a 
definite   theory  and  must  be  good  upon   that   theory  or  it 
will    be   deemed  inauff icient.      The  inint:ling   of    inconsis- 
tent  theories   renders   the  pleading   insufficient   to    sus- 
tain a   judjrcent.    *    •      And   under   this   rule  no   recovery 
can  be  had  upon   a  theory  other  than   the  one  u>on  which 
the  pleading  proceeds," 

The   same  authority,    on  page  680,    saysj      "It   ia  a  well- 
settled  principle  that  bo  proof   can  be  offered  of  matters 
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not  put   in   issue  by  tli.6  pi eadxn^a . «     ^ee.   (ilso,  J.«   S»  t}^»  ^. 
jRjr.   Co.   V.   hJye  Jtcok  £»nk,   178  ill,   506;    and  tJaere  ure  juw^y 
otxier  caaea  aupportiog  UlIs  fainilxar  rule. 

ETidence  of  fraud  and  deceit  is  not  isede  oompe" 
tent  by  tne  rule  that  wiaere  notiiing  rei;cains  to  be  done  under 
a  contract   except   for   the  defendant   to  pay,    the  plaintiff  aiay 
at  hia   election  declare  generally  in   indebitatua  asaunpeit, 
t?nlon  13^.  R,  £.  £0.  ▼.  Slxon.  199  111,   258,      ffhether  plain- 
tiff  aeeka   to   recover  upon    the  ap<?cittl  contract  pleaded   in 
her  first  count  or  under  the  co/«mon  oo\mts,   the  gist  of  the 
aetioti  la   the  promise  to  pay,    either  under  an  express  or 
implied  contract,   and  evidence  of  tort  is  »diolly  irrelevant 
and  imjuaterial.      It   should  be  noted  tlmt   this   is  not  a  case 
where  plaintiff  has  rescinded  her  contract,  but   <ihe  has 
•peeially  pleaded  it  and  asserted  it  in  her  testisiony.      In 
Story  on    a»3.w»,    sec.   446,   quoted  T?ith  apirovai   in  Kellogs  4 
Co.   V,   Turpie.    93   111,   iJ65,   the  author  otntea   the  rule   thus: 

"Where  goods  have  been  obtained  through  the 
fraud  or  aiar^ipreasntation  cf   tixc  vendee,    the  vendor  uiay 
either  affiiro  the   aale  or  rescind  it  and  reclBia  the 
poods.      If  y;*-   eJ  ?ct    to   rescind  he  auet,    as  we  have   seen, 
do   so   within  a  reasonable  tine,    and  must   take   cr.re   to   do 
nctbiriK  nf^'imntory  cf   th<»  ccntrjict,   or  his   right   to   rescind 
will  be  lost.     And  in   such  case  he  should  sue  in   trcyt^r  or 
rer levin   for   the   pccds,    treotin!:    the  whcl?    contraoi  as" 
utterly  nullified  by  the  fraud,    and  he   should  be  careful 
rot    to  brinf  ^-seurrpsit,    since,   as    the  foundation   of   this 
action   id   the  promise  of   the  vendee,    the  contract   is 
thereby  directly   ^fflnaed,    -xnd  ;ii«    rights  will   depend 
upon   the  contract   solely,** 

Anong  the  it«ns  of  evidence  which  while  proper 
in  an   action  ex  delicto  were  improperly  admitted  in  the   in- 
stant oai»e  were   these:     Plaintiff  was  permitted  t©   testify 
te  ana  eiophasise  the   sickness   in  her  fa;;:ily,   nnd  the   in- 
sistence oi   the  defenuant   iu  calling  her  over  the  telephone; 
permitted  to  narrate  at  length  the  juanners  of   the  defendant 
upon   their  interview  in  his  office,   ana  all    that   -was   said 
concerning  the   story  of  the  career  of   the  defendant,   and 
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many  other  things  tending  to   Indicate  th.e  eaetuods  of  defend- 
ant  in   ingratiating  hiiaaelf   into   tJie  good  will   of  th«  plain- 
tiff,    Th«  door  was  opened  upon  the  trial   to   fjhow  "anything 
that  miRht   establish  »  state  of  mind,"     Plaintiff  was  also 
asked,   and  permittfrt   to  njnawer  ov«»r  6bj«otion,    ns  to  hor 
belief   in   the  statements  made  by  cl(»fendant.     Fvidenc?  was 
also  produoad  to  proy*  the  falsity  of  these  statements,   nlso 
•videnoe  as  to  what  plaintiff's  deceased  husband  hPd  paid  for 
certain  bonda.     Ail    such  evidence  was  wholly  irrelevant  tc 
the  issues,   and  its  admission  ^vas   reversible  error,      WheT^isr 
plaintiff  proceeded  under  the   special   counts  or  the  cotrjucn 
counts,    it   would  be   sufficient   tc  jruuce  a  |!ri£:£i  fecie  ctee  to 
•how  delivery  of  the  stock   to  defendant  and,    if  possible, 
his  express  prcinise   to  pay  fcr  the  eacne,   hi  a  failure   ac   to 
do,   the  SBieunt  he  ©greed  to  ppy  or  the  value-  of   the   atcck, 

tnxft  we  have  acid   incUcatee   the   chfraeier  of 
Instruotiorsa   given   Pt   the  request   cf  plsintiff   tc    the  jury, 
which  we  held  were   i^aprrporly  (?iven.     Speaking  generally, 
they  include  pll    thcoe   Inetructicns  «/hich  tell   the  jury  that 
Ingredlcrts   of   the  case  ore   the  alleged  /aisrepresentaticna 
•Bd  frau-ulent    ctsteitifnte   cf   the  defendant.      The  injection 
of   this   issue   intc   the  cwae  was   iraprcper, 

Coraplaint   is  made  of   the  court's  action   in   re- 
fusing instruction  Ho,   4  tendered  by  the  defendant.      This  \7a8 
in    substance   that   if    th«  Jury  should  belitsve   that  no 
agreexent   ^ms  /aade  betTveen   the  plaintiff  and  defendant  as 
to  payment  for  the   stook   in   question,    it    /as  iinm^iterial   if 
other  persons  owninit?:  stock  had  received  rioney  therefor. 
This   instruction   ae-sms   to  ua   entirely  proper  and  we  are 
of  the  opinion  it   should  have  been  given. 

7?e  are  not   in  accord  vtith  thr  contention   of   de- 
fendant's counsel   that  the  receipt  given  by  him  on  September 
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5,  1912,   to  th9  plaintiff  is  conoluaiTe  upon  her.      It  1b  not 
neoessarily  inoonelstent  witii  or  contradiotcry  of  her   evldeno* 
as  to  the  prorela*  alleged   to  have  been  amde  by  defendant. 
The  receipt   is   for   the   twenty  shares   of   atock,   with  a  provi- 
sion  thpt   it    would  he  held   '"until   enough  of  the   stock   in   snld 
corporation   shall    have  been    secured,   M7h«n   it  will   be    donated 
to   the  Uhiveroity  of   Illinoia,"     The  aoheme  in  pursuanoe  of 
which  it  Tma   souf^ht   to  acquire   the  stock  of  the  College  of 
I'hysleians  &  Surgeons   contcriplated  that  all   the  stock  of 
the  cor- oration   should  be  donated   tc    the  University  of   Illi- 
n«ia  whether  any  of   the  individual    atodcholclers   received  pay 
or  not.     The   evidence   shoiim   that   aoue  $28,000  waa  paid  by 
indlviduula   interested  in   the  new  plan   of   transfer  to  various 
stocicholdera   lor  tneir   atock,    the  defendant  hiiaaelf  contri- 
buting over  112,000  of  his  own  money  for   this  purpose;   but 
a.xx  of   thio   atoftVr  vaji  "donated   to   the  University  of   Illi- 
nole,"       It    cAnnot   be    enid,    therefore,    that    this   ccnlitlon 
of   the   receipt   was  neoeaaarily  contradictory  of  en   under- 
takinir  by  the   defendant   tc  pay  ylnintlff  for  her   ahnrea. 
In    this  view  of   the  c-*se  it  was  not   rev<°rsibl*'   error  for  the 
trial   court   to   decline   to  jrive  defendant 'a   refuoed   instruc- 
tiona  H08.   3  and  5. 

In  no  view  of   the  ease  could   the  judjra'^'nt  for 
$a,000   stand.     Tlnintiff   testified     that   th^   defendant 
promised   to  pay  her  as  much  as  any  other   stockholder  would 
raceiva.      There  was   testimony,    whose  competence   is   doubtful, 
that   th«  highest  acjount  received  by  any  ether  atockholder 
waa  fifty  cents  on  the  dollar.      If   the  Jury  believed  plain- 
tiff  as   to   the  aaking  of   this  promise   tiiey  would  be  warrajited 
In  giving  her  a  verdict  for  no  more   than   the  amount   shown  by 
ooaipetcnt   evidence   to  iiave  been   the  higiieat  amount  paid  for 
other  stock.      The  correct  isethod  for  aacertainlng   the  value 
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of   atock   iB   Btated  in  Mc^x>nald  v.   lianahy,    196  111,   133,   li5. 

In   VI 8w  of   tjae    iiatUASsai  oi'  all   of   the  defend- 
ants except  on»,    th*i  declaration   «iiould  be  ftftencied  neccrdingly, 

For  the  reasona  abOTe  indicated  the  judfjisent   is 

reversed  and  th<*  c?»use   la  reaanded. 
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plaintiff  brought  suit  to  recover  for  damages 
suffer ftd  from  a  ccllision  betveen  his  wagon,  on  which  he 
was  driving,  and  a  street  car  owned  by  defendant.  Upon 
trial  he  had  verdict  and  judgment  for  4^,400  which  defendant 
•eek»  to  have  reversed. 

The  accident  happened  about  six  o* clock  on  the 
evening  of  October  12,  1914,  Ilnintiff  was  driving  his 
horse  and  delivery  vagon  with  a  top,  north  en  Ashland 
avenue,  headed  towards  37th  place,  an  cast  and  west  street 
which  cresses  Ashland  avenue.   He  vtas   driving  on  the  north- 
bound track,  i^ioh  is  the  easterly  of  the  two  tracks,  his 
horse  going  at  a  walk.  When  at  a  point  about  125  feet 
south  of  37th  place  he  turned  westwardly  across  the  south- 
bound strest  oar  tracks,  intending  to  go  into  a  driveway 
whioii  ran  west  from  Ashland  avenue  at  tixis  point,  A  south- 
bound car  ait  the  rear  part  of  the  wagon  and  tipped  it 
over  on  the  side,  throwing  plaintiff  tc  the  ground. 

We  are  of  the  opinion  that  plaintiff  cannot 
recover  in  this  case  for  the  reason  the  greater  weight  of 
the  evidence  shows  that  plaintiff  was  guilty  of  contributory 
neglifiienoe  causing  the  accident,  and  the  defendant  was  not 
guilty  of  the  negligent  operation  of  the  car  as  charged  in 
plaintiff's  declaration. 
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By  far  the  greater  weight  of  the  evidence  as 
giTen  by  the  testiiuony  of  loany  witnesees  proves   that  plain- 
tiff was  driving  north  in  the  northbound  eireet  oar  tracks 
between  street  intersections,    and  that  when  the   southbound 
car  on   the  other  track  was  between   15  t©   30  feet  away  he 
turned  suddenly,   without  any  previous  warning  or  Indication 
to    the  fflotormanf    directly  onto   the  path  of   the  approaching 
ear.     ]^laintiff  himself  testified  that  he  saw  the  oar  coming 
towards  hiia,   although  he  could  not    say  whether   it  was  coming 
fast;   he  says:      "I   didn't   stop   to  examine   it;    I   saw  the  oar, 
I  couldn't   say  whether   it  was  isoving  at   the  time;    I   rather 
think   it   was,    though.      I  paid  a  little  attention   to    it.   *  * 
I   couldn't   say  whetiier   it   was  co/cing  or   standing  still   ♦  ♦ 
when   I  turned  my  horse.      *   *     I  don't  know  how  fast  the  car 
was  going.      *  *     I  knew  it  was  coKiing  all   the   time.   *  *     1 
did  not   think  of   the   speed  of  the  car  or  the   speed  that   the 
ear  was  coraing  at  at  the   time   1   started  to   cross   the  tracks. 
*  *     I   first  realized  that   the  car  was  going   to  hit  the   wagon 
when   it  was  about  4  or  5  feet  away  from  me." 

Tross  these   stnteosents  plaintiff  oonviots  himself 
of  having   started  to   cross   the   southbound   tr«ok  with  utter 
indifference  as  to   the  distr^nce  away  of   the   southbound  car 
or  the  speed  of  its  approach.     ihil<>  it  may  be  true  that  a 
mere  mistake  of  Judgment  as  to  approaching  danger  is  not 
neoessarily  and  always  negliiP:ence,   yet   in   the  present   case 
there  was  no   attempt  by   the  plaintiff   to   exercise  Judgment, 
To  drive  across  the   track   in  front  of   the  approaching  oar, 
without  giving  any  consideration  as   tc   its  nearness  or  its 
speed,   was  net   the  exercise  of  the  caution  of  a  reasonably 
prudent  m»i,   and  suoh  contributory  negligence  on  his  part 
will  bar  a  recovery. 
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It  is  eqitally  olaar  that  the  defendant,  throu#x  its 
motorffian,  was  not  guilty  of  neglif:ent  operation  of  the  oar  oaua- 
log  the  accident.   Sight  eye-witnesses  on  the  front  platform  of 
the  car*  of  the  large  pay-aa -you- enter  type,  agree  substantially 
in  their  testixaony  that  as  plaintiff  turned  across  the  traoJc  tJee 
ear  was  between  15  to  30  feet  away,  running  between  street  in- 
teroeotions  at  a  speed  of  10  to  17  miles  an  hour;  that  as  soon 
as  plaintiff  started  to  cross,  the  motorxuan  imoiediately  sounded 
the  gong,  threw  off  the  power  and  applied  the  brakes,  bringing 
the  car  to  a  stop  with  ita  front  end  somewhere  between  seven 
feet  past  the  point  of  collision  to  half  a  oar  length  past  the 
wagon.  Some   of  the  ?7itne-iBe8  said  that  the  uar  cnme   to  such  a 
■udden  stop  as  to  jerk  the  passengers  all  over  the  platform. 
That  the  motorman  made  as  quick  a  stop  as  possible  under  the 
Cirouajstances  is  aaply  den?onatrat cd,   Th«»  aotornan  had  no 
reason  to  anticipate  the  actions  of  the  plaintiff  in  iriving 
in  front  of  the  approaching  car;  and  he  was  obliged  to  exercise 
only  ordinary  oare,  to  be  measured  by  the  apparent  situation  and 
the  dangers  miturally  to  be  expected  under  the  circumstances. 

The  facts  in  ttiis  case  fall  readily  into  that  class 
of  oases  where  the  courts  have  held  that  plaintiffs  are  not  en- 
titled to  recover,  aiaong  which  are  Dp  ran  v»  Chicago  Hya.  Co.,  so. 
22961,  this  court,  opinion  filed  Kay  28,  1917;  koCorraick  v, 
Chicago  City  Hy.  Co . ,  22821,  this  court,  opinion  filed  June  11, 
1917;  Chicago  v,   T.  Bft.  v,  33rowdy.  206  111.  615;  Rack  v.  C,  C, 
M*  22.* »   1'^  m  •  2^'^5  ^^^c^  ▼.  1121..  &  idO.  Chi,  K^.  Cc.,  23325, 
this  court,  opinion  filed  Deceaiber  3,  1917;  Hf-al^r  v,  £,  £.  Ry. 
Co..  163  111.  App,  293;  Uampsell  v.  '^;ilkie,  138  111.  App,  518; 
^al<»  V.  Chicago  J^unction  Ry.  Co.,  259  111.  476. 

For  the  reasons  above  indicated  the  judgxaent  of  the 
Circuit  Court  is  reversed  with  a  finding  of  fact, 
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Tii«  oourt  f^nda  trom  tlxe  evid»no«  tiitit  plain- 
tiff waa  guilty  of  nefeligence  wiiach  diraotly  contributed 
to   the  accident  alleged  in  hia  declaration  and  eactx  count 
thereof,   and  tia&t  the  defendant  waa  not  guilty  of  negli* 
ge«e  aa  alleged  in  plaintiff* s  declaration  and  each  count 
thereof  which  cauaed  the  accident   therein  aet  forth. 
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Mix,    JUbl'lOii  AiO.:UiiiiLY  iJiiiilVikiii^.    I'iiE  OPIHiOii  0/    rHE  COUKT. 

Tki8  is   iiU  fcppe<:-x  iruai  un  Order  oi    tne  superior 
Court  dlsiaiusing  au  bi;.peux  iruui  ^   Judgxuezio   in       proceed- 
ing  beiore    ..   Justice  of  tne  poc;-oe.  t..^^ 

^        .    ^ttintiif ,  Ton,   brought  Ma  suit  itf)  forcilale  de- 
t.-:-iner^agiiini5t  tfee— 4efencUint^  UemetJaL,  bei'ore  j   Justice  oi 
tiae  peace  to   reoover  possession  of    i  tract  ox  i^nd,        .iuia- 
mons  wus  iasueu^  «s^  trial  dcu.d  ou  I^ovember  it),   li^xu,   and 
judgment  ren aereo   for    the  plaintiff,        jJet'enount  sought  no 
fa.ppeai  ir-Jia   tiic  t   judgment    beiore    tiie  juctico,  nor     j. plied 

(3_v--H  <)UjA,  \>-<.T  tl  •»  -f. V  V.  < ' 

to   tixe   Ju  tice  to   fix.   tne  -ixaount   ol    .^n  urpe  .1  bond,   but  (^ 
CjMo yemb e r  <: Q t h  presented  to   tne  oleris.  ol    the     uperior  Court 
his  uppeiil  l^ond,  where  it  v^as  filed.      >^  Jfanui-ry  17,   1917, 
^thara  was  filed   witn    tne  cierj^  ol   the  'superior   Court    the 
transcript  of   the   Justice  oi    the   pe«ce,     cconp.-niec   by  tiie 
com;  1(.  int   lilea  t-nd   t.ie  ounmions,        ihe  certiiioiite     ooompuny- 
ing   tiie   trunecript   Litotes   tnt  it  i«  ...  true     no,  correct  tr(-iis- 
cript  of   tiie   juagment   ..nd   thr-t  it  ^nd   tne  i-<-.perB   .ocoijpny- 
ing,   tww   xix  number,    oonteiin'ti   full  i^ind  periect   dt.te.v.ent  of 
all  the  proceedings   before   tne   Ja^tiue   in  txie  c:  ube.        neither 
the  transcript  nor  uny  ol    tiio  p-pero    -.ocoiiipb.nying   it  reier  to 
any  pruyer  for  i^sx  tirpeai,>or   to  un  applic-tion  to  fix  or  mo 
fixing  Oi    tne  tmount  of  tiio   .    peax  bond  by   the   justice 
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of  the  poaoo.        ;:ubB©qu6nti^   pisiintiif   iiie  .   xu   lixe  oiiioe 
oi'  tiie  oxort  ot   the  ■  uperior  Court  u  iimited  tippeirance 
lor  tiie  purpose  of  ratting  a     motion  to   disiuiBs  the  .t.ppeal 
oi    tiie   deieiij..nt.       iifter  aeverai  continiuaices   the  raotion 
to   diamiids  wtiB  allowed*   V^v 

'The  order  oi  the  Superior  Com  t  w.-&   proper     nd 


ahould  be  .-liinned.        bootion  I'j  ux    tae   uot  on     orcibie 
Entry   .nd  uet  >iner  provides   th  t  in  c.se  oi   aji  aj-peul  the 
bond  "shaix  be  in  uuificient  ti-mount  lo   aecure  uuch  rent, 
dumuges  uud  cotsta,    lo    ue  iiscertuined  i/nd  iixed  by  the 
court."  In  F.xirbi.u^  v.    >itreeter.   i<t<i  ixi,   i;co,   in 

construin.-:   tnia   provision   the  court  nexd  unequivooaxiy 
thcit  ioi  uppeaj.  iron  u   judgment  ox   -.   justice  oi  tiie  i,e-QQ 
in  forcible  detainer  cannoi,  be  periected  oy  tiling  the 
bond  in  the  oiiice  oi    tJie   cleriL  oi   tne   court   to   which   the 
app©>..x  io   Bought   to    oe  tu.js.en,    witiiout   iirst  Having   th© 
amount   oi   the   bond  iixed  by  the   justice  before  vihom   the 
case  WiiB   triaa.        Wh^^t   is  etid  in  tae  opinion  in   taut 
OHse  is  cie  rly     pplic  bie   to    the     iiistant  ctae   .  nd  con- 
clusive oi    ine   .^ueation.        i'o  tue   ii;.me  eliect  i^re  Bowlby 
V.   hobinson.    4b  ixx,   ^-.pp.   5^1;      Jaxlon  v.    Curxey.    liii  ixi, 
App.   4t)0;      Vornees  v.  _chrieber,   ibo  j.xi,   .-.pp.    ofco. 

Upon    oae  aiotion  to    dis;^iBs   tne     ppeai  iu  the 
Superior   Owurt   deiend^int  soug/it    to  cozjtrcjdic;,    Lae   transcript 
oi   tne  judgraent   by  <.ifid*^vits.        it  hfa-s   beeu  ueld  i/i.ny  tiraoB 
that  b.  transcript  oi   o.  judgment  imports  verity  .nd  cannot    be 
impotioheu  or  contradicte     by  p^rox  evidence.       ia.mong  mioh 
cases  1-re   J.i.riiexu  v.   jA)uk-'--s.    ^.i:  ill,   iuo;      .;..xriuacrni-n  v. 
^JmiaerEi^n.    16  111.   B4;     kerritt   v.    iutes.    Vi   ixi.    uoo;      ^ed- 
dJBh  V,    .^huw,   llu  xll.   iipp.   oo'i ;      x>ov^oy  v.   r'eopxe.    xx7   xxi. 
App.    b\Jl, 
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Tho  suggestion   uh  t  tho  appeal  w.  s  iinproporly 
diamiaaeu  ■>n6.  im^i  tne  c  ce  Biiuuj.d  iitive  beoii  xiOv.rd  by  the 
Superior  Court  upon  itj  merito,    or  int  tne  suit  iihould 
huve  beexi   dj-BUiissed,   ia  witiiuut   weigiri..        x'iie  court  ioi- 
lowea  the  i  roper  pruotice  iu  evox-y  p<.vrt»iciuX.i-r,    ;-.8  ©x- 
presaeci  in  /ulrbiaiii:  v.      i,reetor.   X4ii  ixl.  nab* 

Other  points  suggested  hj/   lue  defond&n  x.  are     Iso 
without  merit. 

I'he  judgtaent  oi"  tiie  Superior  Court  ia  right  and 
is  ufiinaed. 
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Piled   March   12,    1918 
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to  recnvcr  c.;;x;ages3  for  poriionc:.!   inj'urico   occcxioncd  "by  the 
civing.  way  of  a  pci-oh  raxlinc:. 

■'.'■■•"■  In  piiDJiins  on   tho  points  ro.ised  orx  f;pp'3al  from  a 

juc'riniC^it   ii'i   the  tenant '^  fuYor  v/e  dce.r;i  a  r-inut'c:  dorjcviption 
of    vhc   f:iGte   rnd    circuijiati:,ncci;   urir.ccc;;;M;f.ryj    for   o^a   Cc-raful 
ea.a:;iir:j-:  ti a.1   of  tho  cvidc-ace  we  think  it   suctaiii^  tho  iir^.)lied 
fiudini;c   of  fact    tia;;t    the  nlacc  where   the  acoi'lerit   occurred 
T7au   cart  of  a   cojrjr.ori  i;">prQriCh  or  payBcigeircy  for  \."C.o   of  the 
lciidloru''o   c<;vorttl   tenr.ntc   over  y/>^ioh  he  retain ':ii   control, 
that  thC'  dc-rect  V;<;s  not  latent  :-n:I  that  r-.prx^lleo  ^:7n•5  not 
••;uilty  of   ccntrihuiory  XK-yc^.li^K^p.ca » 

iior  vnth  sufficient   e"«;iicrxoe  of  these  fr^cta  need    . 
■.ic  diacuoo  i;a';  poir.to   uuch  :•,.?,   ■uh;-  duty  of   Ihc  tv.ip.nt,    in 
the  c-'b::;cnco   oi'   covonrxnti-. ,    to   exaixiiue  thf-  ch?:rii:.cd   prcr.risoo, 
DJid  th.-il   i:i  tho  cshsence  oi'  a  coverivnt   to  rc;o:v.ir  none  t/ill 
■bo  irrrjlie^j.,    ;:.nci'  other    points         not  f:pp2.i''-'''^'"'^'i^'  '."hen  the 
Itm^'lor'!  ri-tcins   conii'Ol  over  th«  prc:;i-;ii.;o:i» 

It    ia  urt~ed  tlifvi:  the  r-lliri,-;  ■r-'as  rAit  to  a.  u:;e 
for  which  it  vma  not  intcnfJocl.     iippc-lioc  hr.fl  ctoppof.  oyer, 
the  SGino  fror.-  a  "bench  alcnr^icie  thartn')!'   to  the  roof   or  an 
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adjacent  tuildini;;  to  vcnh  cii'e  of  her  xrindcn^z,     iihc  had 

fjtcpped  "bo.ck  en   tlio  'bt-nch  j.;nd   r.-hilc  stC'ppin^  tliefcfron  to 

tlic  x)orch  floor   toolc  hold  of  tl'io  rj.ilin'-  v/hen   it  ,r?'TS  vray 

T.'litro  it  v,'aa  f^.ute:-cd  to  th»  v;a.l?>.,    rc'^ultin.;;   in  li---.'"  fdl     • 

eri'l  injury,      it  v/so   cci-ivcnicnt  tc   str.ncl   en  the  Trench  in 

that  plf.co  to  wonh  a  vTindcv;  feeing  tlic  porch.     Iho  action 

thus   UeBcribed  conld  jU'-.-.t  au  ■•■veil  h-xvc  ha.p-:-;criC:d  fvrr;  auch 

u;:e   of  the  \:cnch,     ?ir,2.ntxff  v;r,r;  not   injured  r-hi"3. c  r::ottinj- 

o%'f;r   the  railing:;  but   .^.ftoi'   r.l-in  r:ot   v':;vcr    it   rv:cl  v.'an   r.tsripins 

'  hold 

'off  the  .'bcncli,      -^0  c<-v:nnt  noo  tlx -  t  taking "'/  r/f  th c  rriilia/t  in 

Eteppin;;  frO:n  the  brinch  t-^3   ej.t>Aer  an   i-:^nropcr  uce   of   it  or    • 
::;.  n ogi ic * 'Ji t   act. 

■  ..^  ;     '^rhc   Tr.ilir.'-;  ht.d  ''oeon  nrdlcd  to  nn  r.pri^iiht  .r:3::.2.r:3t 
the  wall    of   the  'bni2Ai:i[: .      It   ir;  bofofo  i;3   y-.-i:   an   e;":^icii. 
It  cho':v3   enlr.r^^cd,   rrorn  sn-!-  ■^ver.ther'bcn.ton  nn.iX  hclco  ^liere 
it  wai3   20  f:i:".tenG''T,    V>~:'2'i   x:-ixr)i' ortir.it,   other   evidoncv?.  tc;ndiri;7;   to 
chor  thnt   the  rail  \"uc  loo:-;;ely  licld   in  place  rnd   thrt  its 
conriition   ooulrl  not  i;av-r,   •sec- ■■■pod   thv';  Icnialord'e   p.tt'-ntion   in 
ths  exorciDfj  of  ordinn-ry  end  reaGO;i&"blG  c:j.rc   on  hie  -oz.vt  to 
keep   it   nafe  for  the   cois::cn  uce   of  hia  tenants »      Xnotmoticno 
ere  coirplyincd  ofj      onCp   bccat-wC   it  Mcrz  not   r^.rJ.i-£y  tho 
irtplicd  duty  of  i}\.o  landlord  to  icccp  reserved  jipprnachos   in  a 
rf}vv>om.'hly  v.vSe  conditic^n  for  tVie  2HZn£££2  ££Z  "-;-ic^h  thrv^  £rc 
iTit^gnpnd.        On  that  point   ix   i;^    -n'-a^h   Lo   cr^y  thrt  tho  evid- 
ence -would  not   v'arr,-nt   thv.  x^ino.i.ri:';   of   r-a   ir-nrrr-h-^cr  xt-jc   of  tho 
ap-proachoB ,      It  is  ur._-c.d   thy.t   waother  inniruc^ior^   r.r:r.u::'oc:   the 
railing  \-ri\z-  "CF-vt  of  the    corjr;on  p3.3Si:!:.?i^ra.y  and   2t.  :l;i-  -^y,     To 
that   it  is  cnour^h  to   Oi;.y  thr^t   tho  evidence  in  support   of  nuch 
fact  ^c'^   in  no  v;cy  refuted  or  ci-estioncd. 
■■7g  find  no  r overs ihle   error. 
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IT  ALIAS  VIH^ARD  dOlDPANX/  ) 

Appellint .  .< 


OT  CHICAGO, 


\J 


1  \ 


MR.  PRESIDIHG   JUSTICS  BAl^KS 
aiBilVigd^D  THK  OPISIOK   OF  TKK  COURT. 


This   Is  a  suit  brotight  to  recover  daautges  for  tho 
trrengful   discharge  of  appellee  by  appellant,   l^etween  whom 
there  was  a  contract  for  enployment  by  which  he  v&fl  to  reeeire 
certain   coisrcissions   on  sales   of  wines,    etc.   for  appellant. 
His  eatploynent  under  the   contract  Itegan  Uarch  5,    1913,    and 
was  to  continue  until  January  1,   1014.     He  was  discharged  in 
the  latter  part   Of  July. 

The  evidence  showed  that  orders  for  the  sale  of 
such  goods  are  usually  aade  daring   the  first  four  and  last 
five  BOnths    nf   the  year,    that   the   cOBsnisslons   earned  during 
his   employnent   funnunted   to   3635.11  and   that  for   the  busy 
months   of  March  and  April   they  averaged  about   il75  per  isonth. 
The  verdict  of   the  Jury  was  for   ^725,    evidently  baaed  on   the 
theory  that  plaintiff  atight  reasonably  be  expected  to   earn 
proportionately  as  nuch   In   the   corresponding  busy  season  ia 
the  fall  as  he   carlied   ia  the  spring. 

Appellant  urges  thot  the  evidence  presented  no 
criterion  for  determining  the  amount   of  plaintiff's   daaageo, 
that   they  were   exceoeive,    and  that  the  Jury  failed   to   consider 
either  plaintiff's   failure  to   seek  entploynent   in    the  same  line 
after  his  diccharge  or  the  value  of  his   tiiM  while  engaged  in 


\ 


\  vises:     -    Xfss 


'HO    WO  ', 


j.A«'jiauy  (         \  .av 

\        ■ 

(  ^i5A^i«0D  ajTAYi^aiv  HAia/vri 

(  ^    .  .tnfiXXeqq/s 

(  \ 


fliorfw  n»9«^A<f    .^cmXXroqs   yd  wisXXstqqij  "to  saatKJtlosib  Xulanoix 

./nAiXe   <7i«    to'f   .rin    ^r-fuxln  "lo   ioX>iia  irn   finoJtBairt«mo-j   nl«iif>o 

r:    bAgi'Kloeit    fi.w   «H      .^XPX    ,X   Yi-'t'tii;!.  Xliro;  ^unsi^noo   od"  saw 

.y.XjJi:.  To   ttaq,  locf-KX  or£»t 
-0   oiite    &i(J    lot   &'^!>^^o   .MxtJ   bdwoda  ©oiwhivs*   yd? 
/ip.X    i)o»   IJJO"*    Irfii''     'rfj    -.ni^jjfi   E.' r.fi!  YXXnwojj!   '■■.'in   aJboos  rioua 

•<«i;^      Kw'      0",    t.ii^j    bn«  XX,c?Sft<l   o^   hitiatjom^    J^marrnjoXqms   sin 

-rf'   no    ^"t ;  ^rf  v.XJnr-    ir^j    .ar.V:    io>   hhm   x'^^l  ^'^^    1o   d^:)Xi)i3V  sriT 

rii    noa«93   yau;'   ^inihrroqadjioo   wrfi    ni    rt»i/m   &a  \X»i''ianoJfcJ'loq^OTcq; 

.T)niaq[8   en'.t   al    :)»ilT;i59   firf  ea  XXal  »riJ 

7«biaR0S    cj    hflXiat  ynixt   ».'^t   ^jari^   biiB    ,»v1b.  ooxe    siaw  >tori*   i«ll^ 

--         ,ifi/j         -      .      • 
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bualn«s8  ob  his  own  acooimt. 

The  first  peiat  doea  not  sees  to  hart  l>«en  raised 
%ele«.     The  eridence  of  plaintiff's  earnings  vhile  in 
appellant's   employment  which  fomed  the  basis  of   coi^uting 
the  danages,   vas  not  ol)jected  to  and  no  instruction  va»  given 
or  refused   that  saved  the   question.     But   were   it   ethertrise  we 
think  the  ease  would  be   controlled  by  Barnett  t.  Baldwin 
Furniture   Co..    277   111.   286,   where  the  court  held   similar 
proof  sufficient  to  furnish  a  basis  for  estiaiating  probable 
earnings  in  the  future*     we  do  not  think  that,    as   contended 
by  appellant,    the  difference  between  the  contract   there  for 
paynont  of  coooniasions  on  orders   "taken  and  filled"  and  the 
one  here  which  gave  appellant  the  absolute  right   to  reject 
"any  and  all   orders"   obtained  by  appellee,    furnishes  a  die* 
tinotion  that  brings  the  facts  here  within  the  rule  against 
speculatire  dajnages.     Presunably  appellee*t  serrioes  were 
rendered  with  due  regard  to  the  contingencies   contes^lated 
hy  the  contrtict  and  the  conditions   of  the  business  renained 
unchanged   so  th(?t  he  mi^j^ht  reasonably  hare  been  expected  to 
earn  proportionately  as  such  in   the  busy  sienths  after  as 
before  his  discharge. 

We  think  too  that  the  Jury  couM  properly  take   into 
consideration  those  seasons  of  the  year  when   contracts  were 
usually  obtained  in   that  line   of  business   and   coisptlte  the 
probable  earnings   in  the  fall  months  on  the  basis  of  aotual 
earnings  in  the  corresponding  spring  months. 

i^pellant  does;  not  question  the  rule  that  tho 
employer  is  prima  facie  liable  for  the  amount  the  esployw 
would  have   earned  had  he  not  been   disfiharged,    or  that  the 
burden  of  proof  is   on  the  employer  to  shew  that  the   employe 
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.J  nun  on*,   anfo  alrt  wo   £(«<»rii«tnf 
^•«l•'v   n©**/  ?vt^;f  ri  ;n»?>a   ion  a»ab  Jnioq  iH-si^  wrfT 

Aovis     '«»    ac.  1 J  .'>ir\  j«ni   on   baa   oj    ba^oat^'^o   ^•^''  shw    .Bbi^aimjb  mdi 

gi^tXt.8    .▼   j^9frTig  \:rf  ^«XXo^i^^lC^3   ©rf   bXuow  ©wwo   oxti  ainlril 

ij>XiKle    hXarf  ^-tijco   »jd*  onaifw    ,86^   .XII    VVSi    ..or:   s-iUJ-Xtrtw'^ 

'»Xrf.'»rfn-c  ^aijKflrlJBs  io*{   3.1:a»rf  it  rfBJ:«':c«rt:  o*   d'lWioXJ'XiJis  'iootq 

*ilj    iifu-   •brXXil   bns   ct*5U8;r*    «T[«»t>io   no   an«>l:o«if«w«£>   1o   ia»«ifl{,j»<i 
-oXfc'  *  •erfniarxj/'*    .r-'t.iXeqQi^  xrf  f»«>rtii»-trfo   "uioEno   XIjs  &«)»  Yaa" 

b«ni.«0i-f'.    nBaiiotj^  BiiJ  tc   BHoi^il-aoa  »xiJ   baa  J^aiiijraoo  tdi  •%€ 
«-•   •'*^1:.   a.i.+  r^oBi  xas.";   '^^rtj    ni   riLiim?  a^t  ^!;XoJ^■«K<5l<^toqo1<J  ai»» 

»i»-»    8  ^"1/- 1 J  CO  :•    .-x«)/trr  -r^ox  »/l;f   lo   anoi'.<a»a  wwa/t/   floi;^>Hr!;t>bi:iiiie9 

Xni-'io.-,    \9  eXfc*Hf  f.dJ    no  a/tracer  XX&t  »rf^  ai    ajijjtm^e   9i'(fi»d«iq 

.  adjawn  -^aliqz  ■nnXbaoqiV fiXioa  ^n^  tti.   c^nicrn«» 

o;l^   iiCil^  eXtrs    )di  noLtctsUji   ^foa     ftob  .^/outlXviiiK/V 

•XoXqnw  9s<t   tmjowt  ^AS  -jo"^  «Xffj»iX  fit)*!  flnrt'xg  •!   nuxo-^flPio 

•ifj   J-eifi  I*    «i!»«»l«ll3«16   flJ59rf   *"■     -•■    '•    ff  ^ '"-'•-'•    '♦V'iLi    Mivivf 
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oottld  hare  secured  other  eaiployBtent  by  the  exercise  of 
reasonable  diligenoe,    as  was   laid  down  in  Fuller  v.  Llttle« 
61   111.   SI,    and  later  oases   that  need  not  be   cited.     But  it 
is  urged  that  there  should  hare  been  deducted  from  plain- 
tiff's prosprctire   earnings   the  value   of  his   serrioes   to 
hiaself   in  a  business  T^nture  of  hie   own  undertaken  after 
his  dl»charge.     The  court   refused  a  proffered  instruction 
that  it  was  a  question  for  the  Jury  ts  say  what  under  the 
evidence  was  the  reasonable  value  of  the  services  ef  plain- 
tiff  to  hiBt£<elf  while  in  his   own   es^loy.     But   there  was  no 
basis  for  such   inetruetion.     The  only  evidence  on  the  subject 
wma  that  his  business  venture  was  uiq^refi table,   and  the  burden 
of  proof  was    on   def endent   to   show  the  value  of  his   services   to 
himself  as  well  as  any  other  fact  that  aight  reduce  plaintiff's 
daaages.     As  defendant  offered  no  evidence  v^atever  and  as  there 
was   sufficient   evidence  on  which  to  base  the  Aaaiagea  assessed 
w«  think  the  judgment  should  be  afflmed. 

AyyiRMSD, 


<^>"*.. 


•rfi   i«5fltfv   SfM^  \4^a   oj    'nut      s'-!^   'fOl  K©J:;>»90p   »  e.«i?  ii   #«xCt; 
of   tofil—iBe   tiff  I0  j^uii-v   s/tf  7ft>/i>2  o^    Snntsx'^'fiitii  nn   ss^ww  Itoo'X^  tft 
.aik;  I'5^^'.  ,, , 
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▼  B, 


BO'mjji  DAIRY  conp/iEr^  r 

corporation^ 

Api^ll 
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APPSAL  men 

KUKICIPAL  CniJRT 
GF  CHICAGO. 


MR.   PRKSIDDTG   JUBTlCZ  BA^JSS 
1)31.1  YSRiSD  THE  QPIHIO^:   OF  TKK,  COIVVS . 


This   caee  tjas  tried  before  the   ourt  without  a 
Jury  and   appellant   stood  by  its  motloa  for  Judgment   in   its 
faror  on  the  ground  that  there  was  no  proof  of  a  cuatOM, 
without  which,    it   ia  conceded,    appellee    was  not  entitled 
to  a  Judgment.       .s  the  motion  should  have  been  granted  we 
need  not   consider  points  rts.iaed  aa  to  irtiether  there  was   a 
contract  between   the  parties   or  whether  that  question   is 
raised  on  thia  record. 

Assuming  there  ^ras  a  contract  wrongfully  breached 
by  appellant  ?jhereby  appellee  wan  to  remove  manure  from  the 
barn  of  appellant  during  the  period  of  one  year  for  the  stun 
of  )50  per  month  still  facts  necessary  to  constitute  the 
elemontn  of  a  custom  were  not  proyen,  and  in  denying  said 
motion  the  court  ruled  iaproperly  ^n  the  sufficiency  of  the 
oyidsnce   to  support   a  judgment   for  appellee. 

Appellee     contended   that  there  wno   a   general   custom 
to  the  affect   th«t  the  person  hired   to  draw  away  manure  from 
the  bam  becsjM  the   owner  thereof  and   could  dispose  of   it  for 
hia  own  profit,   but   the   eridenee  adduced  and   objected  to  was 
insufficient  to   establish  such  a   custom.     Mo  proposition  of 


o 


t 


'     a    .iVrA-ilOa    ii>'?IOT.   .J  .A 

/  ■       ■     ■-'■'■ 

1        .ay 

/ 

B  SiJCfUtif  trif^ry   9:\f  '^li^Y'-d  fci^Jkl*  saw  ©sac  oliStf     ■'  '■  ■    ■•■<^*»": 
h^lStfff*  ttr  mam    -99 Lt9tiff>-,    ,^».b*Dm>o   «!   d't    .ristriir  #ifoAtlw 

'^tii  moi''   ^tunnyi  svo-in-r   c.»    aflw  sollsgot^  x'*'»'S»'*»  ;rK;5Xifl<?<Lfi  "^cf 

,*wiB   (>it^  10"*   T/wiY  "fto  lo   boiipq  tfcU    >ia2ruil>  ^iialA^qqj?  "^O  rrXAtT 

•ri.'    »7»Jl*«<ii;'5    cj'   \i,imn:it>t^n  ainnt   illi^   lUttOW  loq;  03$   lo 

»rfi  lo  vr.rfeiol'ilL'c   -uls   no  vX-jejro'xcfaii  iJtXwi  *tvr>o  firfi  nol^oai 
•t*^  ti    Jo  »»i»<jfllh  bliwo   ittM  '*iO»it>dJ  isitvro  «rfi/  »«t'?o«»d  m.<t  ttfii 
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law  wu£>  n^sicetiuary  to  r&iae  the  question  preB«nte<l,    so  long 
as  there  was  an  objection  to  the  austteriallty  of  the  eyidenee 
and  a  motion  predicated  on  the  Inaufliciency  of  the  entire 
•Tidence,    there  being  no  testimony   tending  to  shov  a  general 
custosi  in    ^h;.t  regard  and  appellee* s   oim  witneeues   testifying 
that   they  knew  nothing  of  a  custom  with  other  dealers  and  th*t* 
their  conclusions  were  drawn  frosi  their   own  experiences .     Vhat 
was  ■«id  in  £•  £.  £•  &  j>t.  L.  H^.   Co.  y.   Jenkins,    174   111, 
398,    is  applicable  here:      "To   eatablish  a  usagft  or  custom  it 
is  not   BUffloient  to  prove  certain   isolated     instances.     The 
usage  must  be  positirely  established  ee  a  fact,    and  not   left 
to  be  drawn,    hb  a  laatter   of   inference  from  transactions." 

We  need  not  here  repeat  what  rre  the  essential 
•l^jtents   of   fact   to   constitute  a  custom.     They  eve  fully 
stated  in  the  case   cited  and  did  not  apr>ear  in  the  evidence 
Iq  this   ease,    and  without   them  the  Judgnient   cannot   stand.      It 
■ust  accordingly  be  reversed. 

REVSR31D. 


.«*&• 


fAii.'   bK^   f,fLti*b   j%if*o  lUt-r  tRiiiHuo  a  to  3j«irftoa  fc'Ofoi  y^iW   ^fadjf 
.111    ^  TI    »£'gi^ri£'U.  .V   '2j.  *^  *^  'li:  ^  '2.  •£.  '^  ^  ^-^'*'*   '■'^^ 

ftPA»hJr»   ?rt/   itl   TBSv^T  ;   ^(jfv  ftii.  boo   'oiiiln   t^ao   stU   nl   b^iAi"* 
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\  /  )      APP3AL  imO?:  CIT?CUIT   COURT, 

2JiSCJA;iirID,  \  /  ) 

COOK  COTTffTY. 


MR.  PRiSSIDiNO  JUbTlCJS  BARHBS 
DillVSK^-)  IKS  C«'IlsIO«    OF  XH*  COURT. 


The  question  at  issue  on  this  appeal   Is  whether 
$400  that   eaaie   into  the  hands   of  Curellne  Urhan,    appellant 

«Bd  administratrix  of  Williaai  Schultz,    deceased,   was  a  gift  to 

her 

/hy  him  or  a  pert   of  his   estate. 

Ihf  natter   caiae  before   the  Probate   Court   for 
adjudior^tion  on   objections   to  appellant's   report   as  admin- 
istratrix by  one  of  the  heirs,    Caroline  Staubner,    appellant 
consenting  to  a  hearing  without  the  petition  sjnd  citation 
provided  for  in  Section  81  of   the  Adainistratinn   Act.     Th« 
Court  having  Juriadictirn  of   the   subject  matter,    and  m 
petition  and   citation  being  necessary  only  to  obtscin  Juris- 
diction  of  appellant   in  her  private  capacity,    there   can  be 
ao   question  of  the   court's  power  to  act   on   such  volimtary 
submission  of  her  person   to   its  Jurisdiction.      If,   as  stated 
iJ*  Martin  V.  Martin.    170  111.  29,   she  held  property,    oXaimlng 
the  same  as  her   own,   whieh  belonged   to   the  estate  being 
administered  under   the  Jurisdiction  of   that    court   end   she  was 
administratrix  of   the  estate,    the  relation   afforded  a  basis 
for  such  proceedings  by  that   court.      Its   conclusion  and   that 
of  the  Circuit   Court  on  appeal  was   that   such  money  belonged 
to  the  estate,      'e  see  no  reason  for  disturbing   it.     The 
burden  rested  on  appellant   to   uhow  by  clear  proof  that  the 
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money  wss  a  gift.      (B&rnttM  v.  Reed.    136    111.   388.)     The 
deceased  drew  S500  frem  hie  ban*    account   the  day  of  his 
death,    #100  of  which  was  found  on  his  person  and  the  rest 
was,    she  claimed,   handed  t©  her  while  they  were  going   to 
9V  at  the  hospital  tdiere  he  shortly  afterwards  died.     There 
Wi,s   evidence  of  her  admissions   to  her  brother  that  ehe  re- 
ceired  auch  money  to  pay  hospital  and  funerail  expenses  and 
would  account  for  the   eame.        v/hile  she  denied  thea^   there 
was  no   clea.r  proof  of   a  gift  or  of   circumstHjnceB  that  would 
support   the   inference  of  one.     And  the  credibility  of  the 
witnesses  ae   to  her  ndraisBionB  the   court  beloir  wae  better 
able  \.'i  determine   than  we  are, 

She  presiaiapvions  urgocl   in  farcr  of  her  poesession 
of  the  jfioney  and  the  conclusiveness  of  the  inventory,   what- 
ever they  wi^t  be,   were  rebuttable  and  a  receipt  in  full 
for  her   share  of   the  estate  by  the  objector  to  the  final 
account,    Wiiich  was  not  approved,    could,    of   course,    be  ex- 
plained,     '.'e  see  no  good  groiand   for  distui'bing   tho  judgment 
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MR,  PRSSXBW©  JU^^ICS  BARITSS 


The  oontr oiling  questi'm  on  this  appoRl  in  whether 
the  trial   oourt  w&8  justified   in  tlir«etlng  a  verdict  for  the 
petitioner  in  &  mandMmta  proceeding  to   c(»spel  the  respMidcnt 
S<dmettler,   General  Superintoad^at  of  Police  of  the  ^'ity  of 
Chic2i^o,    to  grant  and  iaaue  to  relator,   the  7ox  7ila  Corpora- 
tion,  a  gan»ral  perait  to  shov  and  exhibit  in  said  city  a 
cortain  noving  picture  entitled   "The  Tiger  Wonaa"* 

It  appears  that  under  section  1627  Of  the  Chieago 
Cade  of  1911,    it  is  the  duty  of  the  General  Superintendent 
of  Police  to  r«^fu8e  a  permit  for  the  exhibit im  of  a  picture 
that  is  iaaoral*     Under  the  ordinance,   aa  anended.    If  a  persdt 
has  hecn  refused  under  said  section   "because  the  sane  ttnds 
tevards   creating  a  harmful   inprension  em  the  minde  of  children 
vhere  euoh  tendency  as  to  the  minds  of  adults  would  not 
exist  if  exhibited  to  persons  of  mature  age,   the  deneral 
Superintendent  of  Police  nay  grant  a  special  permit   limiting 
the  exhibition  of   such  picture  or  eeriof)  of  pictures  to 
persons  ovtr  the  sge  of  21  years,"     A  special  permit  under 

such  amendmmt  was  granted  to  relator  a«d  by  this  proceeding 

A. 
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h«  seeks   to  con^r^el   the  isautunee  of  «.  f^enorml  permit  und«r 
said  section  1627. 

The  principal  qusstioni   of   fwct  rAlssd  "by  ths 
pleadings   is  whether  the  picture   i»   Immoral   or  wnuld    t«id 
to   create  heo-mful   ismrsssions  on  the  minrtB   of  ehll'iren.     By 
a^treoBient  it  was   exhibited  on  r  screen  to   t.h*»  n«urt  and  jU3ry, 
The  court  haring  at  a  ted   th».t  «ueh  o3chl>jitton  ns«A«  »  priaa 
C&Qi,ft  oase  for  the  petitioner,   respondent  put   in  his  evidence 
CBllin/£,    first,    the  official   charged  with  the  duties  of 
censorship.     Us  deserihed  phases   of  the  picture  and   testified 
that  the  rc^fusal  to  front  a  gen^rt^l  perait  W8>.s  hased  on  his 
opinion  that  the  picture  was   inrooral  and  pueh  aa   tended  to 
produce  a  h»rBful  lnflu<moe  upon   children*     Other  witnesses 
cennented  with  the  work  of  censorship   described  no re  fully 
the  pl«t  depicted  in   the  picture  H»d   seToral  of  its  scenes. 
Xha  film  not  being  hrought  hefore  us,   we  must  form  our  ideas 
thereof  from  their  descriptions   to  the  effect   tha^t    the  picture 
was  designed   to  present  the  wiles  «nd  schemes  of  an  unchaste 
woaaa,    and   circumatanaes   of  wwrder,   ro>)bery  f^ii   th«ft,    as 
incidents  to  her  ianorrJ^  purposes.     It  must  hft  cnid,    th«ire* 
fere,    th  t  there  was  son*  evidence,    st  le  at,    tending  to 
si^port   the  doffinue,   which,    on  settled  principles  of  pro- 
cedure,   required   submission  of  the  eaoe  to   the  Jury* 

The  <^ueQtion  wrs  not  alone  whether  the  picture  was 
iaraonxl   or  had   such  harmfxtl  t'»nd«mcy  "but  whether  respondent 
ahused  his  discretion   in  refusing  h  permit.     The  la»  does 
not  contemplate  that  a  court  and  Jury  shall   sit   as  an 
appellate  tribunal  mereiy  to  review  the  censor's  opinion* 
She  basis  of  a  msadaaat  proceeding  IB  such  a  case  must  he  an 
alleged   ahuse  of  official  power,      «1aile  a  court   or  Jury*s 
opinion  might  differ  from  his,    that  fact  alaae  would  not 
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justify  the  writ.     The  nnture  of  his  dutit^8  under  the 
ordia&ncee  vtrb  such  as  to  call  for  the  exerelae  ef  effioiaX 
discretion,   with  which  the   eourts  will  not  gfrncraXly  inter- 
fort  unloss  a'bused.     (Set  iaj^elling  on   InJ  •  &  Other  -^xtr». 
XoB.  Vol.   2,    "^ee.  1476   and  authorities    ihare  cited;      High  on 
JSz.  Legal  Ram.    (3rd    -d.)   Bee.   587;      26   Cyc,  pp.   Ifi^^-lSl; 
11>  Am.  &  fSng.  ijic.  iifew,   p,  821.)         'lion,   thsrtffore,    the  erld- 
onee  presents  grnunda,    as  hera,   for  a  diversity  of  r^pinion  aa 
to  the  hiiraful  tofidoncy  of   the  picture  not   only  saist  the  c^ao 
1»e  submitted   to    ihe  Jury  on  that   question   of   ffiCt,   but  bofore 
they  can  properly  find  for  the  petitioner  they  suot  aloo  bo 
able  to  say  froffi  the   evideaee   th<it  there  -yni-n  an  abuao  of 
power  in  refusing  a  peraiit.     There  was  no  direct  proof  of 
abuse,    end   therefore  none  unless   it   could  be  inferred   froas 
the  film  which  is  not  before  us.     It   rms  msde  an  exhibit  but 
ie  not  annexed  to   the  record  n<xe   certified  to  us*      fhile  its 
absence  precludes  us  frtxa  pasBiAg  on  the  sufficiency  of  the 
evidenoe  it  does  net  preclude  detoneining  whether  there  was 
any  eTidenoe  tending  to  support  respondeat' e  answer.     There 
lieing  some  eridence  so  tendinri:,    it  follows  that  rm  well 
settled  principles  the  court  could  not  properly  direct  m 
yerdiet  for  petitioner. 

To  appellee's  contention  that  a  verdict   in  a  SMuidamo 
case  is  ftdTisory  only,    it  is  enough  to   say  th&l  >^eotions   4  and 
6  of  the  xBand^iBiue   statute  haver  4lw&ye  been   regarded  as  re* 
eognizing  th«  right  to  a  trial  by  jury  In  a  xoandanus  pro- 
ceeding the   ssBM   "as   In  other   cases  at  law**.      Aether  the 
right  nay  be  invoked  as  a  const itutional  one  is  a  question 
not  before  us. 

For  the  reasons  stated  tbe  Judgnent  will  be  reversed 

and  the  cause  reaanded. 

RaVSHSSO  AMD  RBIUKDSD. 


•«;• 


.jtztx-    :<i^  J    .  iut    no  .joxil;*?'    v«u)      .iieaMtfa  «as>XiWJ  dial' 

;I3I-   '..i  .  '^  .'»Y.'   5';     ;^'^•    .»-i,.   {,&i:  i>nr.)   .iasjj  Xmjs**.!;  .jiai 
-i>iv>  •;;.*    ,<»-::'lv-:!  *vj    ./TdfT/        (.1:8  »q   ,w.i>J.  .oalf   »s^^  »*  »JBA  #X 

■  ■c'  'v^tj    ;  ^f.'.-;  \;K;-ff   -;-«oiuii»cr  -^-.U  ^o'   i:^a.i 'i  \;i'taii':i^-  «»»   x.tf,<W 
Yn  c--'-.--   .u'.    •-:   «•   -i'  -.1.'  V*    i-j   ■yjf  ■tj'ji\'?>   cfxu  uao'tl   "(>i«i  o^  isi;d,B 

.01/  orr<>'>9^  /«i|l 


217      -      23561 

\ 

09I.A.  595 


VITAflRAPH  COMP/^Y  OP   AMtmiCA, 
a  oorperatiotif 

Appellee* 


HSRHAM  P.  SOHUBTTLKR,  tfenural 
Superintendent  of  Policy  of  t: 
City  of  Chicago, 


APPEAL  mm 

CIRCUIT   C^JOT, 
COOK  C^IHTY, 


^pellant. 


101  •  f  H.  GIDING   JUk^TICE  B ARSES 
DiJiLIVSRKD  THB  GPIHIOJI    OP  IKS,  COURT. 


This  appeal  ^riiigs   for  r«vlev?  the  overruling  of  a 
general   demurrer  to  a  petition   for  isandaisue   to   compel  Herman 
f •  Sehuettler,   as  General  Superintendent  of  Police  of  the 
City  of  Chicago,    to  issue  a  permit  under  the  oity*s  erdinanees 
to  exhibit  a  certain  photoplay  "   ithin  The  Lav"*     <vliile  cer- 
tain areraents  raising  questions  that  need  not  he: r  be  dis- 
cussed,  mi^iht  be  repugnant   to  a  special  demurrer,    it  is 
enough  to  say,    without   setting  them  forth,    that  we  do  not 
think  they  were  repugnant  to  a  general  demurrer* 

It  is   contended  that  the  petition  sets  up  mostly 
conclusions   ae   distinguished  from  allegations   of  fact. 
While  tt  eentains  surplusage  and  much  that  is  subject  te 
criticism  it   sufficiently  sete  forth  by  appropriate  arer- 
ments  grounds   for  the  writ   in   so  far   aB   it  pleads  facts 

tending   to   show  that   the  photoplay,    r<a   represented  by  the 
film,    conforms  to  and  does  net  in  any  way  conflict  with 
the  requirements   of  the  city's  ordinances,    and   that   a  permit 
was  arbitrarily  refused,     tfe  deem  it  unnecessary  in  support 
•f  this  conclusion  to  enter  into  a  discussion  of  its  lengthy 
and  numerous   avormentB*     Hence,    appellant,    having  el eoted  to 
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»t«nd  by  hie   de«urr«r,    the  jud^tent  amcrdlng  the  writ 
will  "be  affirmed. 

But  it  WAS  not  in  accordanoe  with  practice  or 
tho  spirit   of  the   law  for  the  court   to  defer  passing  upon 
th«  duly  pressntad  raotion   for  appoad  until   after  the  vrit 
bad  issued.      Its   action   in   th't   regf.<rd,   howeTer,   has  ae 
b«arln£   on   the  question  of   error  in   entering  the  Judgaest. 

AFFIHKKD. 
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APPEAL   PROM 

SUPERIOR   COURT, 


r  n  Y    i7.f  ,kii,<tirj<xt^  ev*»i^    /  '^  )  COOK  COUNTY. 

•Appeal  Ian  tc  . 
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MR.  PRESIDING  JUSTICi]  BARHBS 
DELIVERED  THE   OPIHION   OP  THE  COURT, 

Appellee  filed  its  petition  for  a  writ   of  mandajnus 
to   compel   the   issuance   of   a  permit   to   exhibit   a  photoplay 
called  "The  Birth  of  a  Nation",   pursuant  to  what   is   designated 
as   section  1627   of   the   city  ordinances.     Appellee  already 
held  a  so-called   "special  permit"  ?fhich  limits   ejdiititions  to 
adults,    as  authorized  hy  an  amended  ordinance.     A  permit  unda* 
section  1627    imposes   no   such  restriction. 

The   c6.se   contains   vol^ircinous  pleadings  which  digress 
far  afield  from  material   issues   and  was   decided   on   those  that 
were    immaterial.      To   entitle    the  petitioner   to   the   irelief   sought 
it   waii   merely  necessary   to   aver   facts    to    show  thpt    the  photo- 
play met   every  requisite   of   tlie   ordinance  and  was   arbitrarily 
or   capriciously  refused.     The  petition   contained  avermnnts   of 
th£t    character,    the   ;  newer  raised  an   issue  thereon,    and   on 
them  the   case   should  i ave  teen   tried. 

But  the  real  issues  were  lost  sight  of  in  peti- 
tioner's Ht^acl-c  on  the  validity  of  the  amended  ordinance, 
which  had  nothing  to   do  with  the   case. 

This   lejal   "can.ouflage"    so  direrted  subsequent 
proceedings   thfit  this   appeal  went   to   the  Supreme   Court   on 
the   constitutionality  of  the  sunended   ordinance,    and,    because 
of   its  manifest    irrevelancy  to   the  real   issues,    has    in 
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due  coruse  teen  transferred  to  us. 

A  special   dcniurrer   directed    to   the  averirenta 

relating   tc   the  amended   crdina::ct  having  "been    improperly 

f-verruled,    respondents  answered   and  took  iBiiue   thereon. 

io  add.  to   the   confusion   the  repli cation   set  up,    among 
other   immaterial  matters,    s    chancery  proceeding  between 
the  Bame  parties  wherein  respondents  were   enjoined  from 

revoking   said   special  permit .      A  special   demuirrer  to  parts 
of   the  replication  ^Tas   carried   back  and   sustained  to    certain 
parts    of   the   nnswer,    but   left   issues   formed   on   said  material 
parts    of    the   answer  and    r-jioed  "by   irorn-^terial   parts   of  the 
replication,    and   thereupon   a  r^enera.!  rejoinder  was  filed. 
In   tnis   state   of   confusion   the   court   found  that   only  a 
question   of  law  was   involved, 

i'he  judgment   order   recitea   that   the   cause   came   on 
for  hectring  on   the  dcirsari'sr   to   certain  parts    of   the  roplication, 
that    it  w&s   carried   DacJc  and  sustained   to   certain  parts   of 
respondent's   answer    (nQt,   however,    tn   the  parts   tailing   issue 
on   the  mp.terial  aver'nents    in  thr-  petition),    that   it  was   over- 
ruled CIS   to  that  part   of   the  replication  setting  up   the 
chancery  proceeding;,    that  leave  was  given   to  file  a  re- 
joinder,   and   thtreu.!on   the   crure   came   on   for  hearing    on 
the  petition,    ar.Bwer,    replicition   and  rejoinder,    and  yet 
they  presented  no   question   of   fact. 

The   ordtr  then   finds   that   "the   only  permit  within 
the  power   of  t.'-.e  respondent   to   is^ue"    is    one  under   section 
162^';      that   the  special  permit  was    "unarthorized  and   Illegal" 
hut  Wcio   tantamount   to  a  permit  under   section   16?7.     While  the 
last   findinf  would   seem  to   ob"tiate   any  need   of  another 
permit  under  section   1627,    yet   the   order   therefor  was    in 
accordance  with  the  prayer  for  relief,    and   supposedly    gave 
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color  to  the  constitutional  question . 

We  have  fsaid   enough  to   indicate  whr-t  ore  the 
zncui-rial   issues   in   Buch  a   case,    ar.'l,    if  not,    reference  may 
be  trade   to   opinions   this  day  filed   in    ether   c&b'ee   of  a 
aimiler   character,    tp-^rit,    25378,      Pecple   e;r  r ?  1 .  Gugnenheinij 
V.   ^-^ity  of   Chicafro   et    til.;      23497,      People   ex  rrl.  Konzack, 
V.   odhuettler;      23475,    People   ex  rol .   Fox  FjIh;  Corp .   r. 
Civ/  of    ^h  icago    et   al » 

The  trial    court's    disregard    of   the  material    issues 
of  fact,    to   say  r^othing  aboi'.t   erroneous   rulings   on   the  de- 
Biurrere,    require??   a  reversal   of  the  judgment   ^md   remanding 
the   cause.      If   i here   is   another  tri?l   the   Obvious  propriety 
of  revfiraping  the  -olendingt   so  an  to  present  ira.terial   isr-ues 
only  it   too   olviouy   fov  direction. 
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FRANK  KASKi^H, 
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SRROR  TO 
MtTNlCDPAL  COUHT 
GF   CHICAGO. 


MR,   PRJ-JalDING   JUfJTICS  BARITKS 
DELIVt'JlSD  Tin   OPINION   0?  THS  COURT. 

Plaintiff   in   error  was   found  guilty  "in  manner 
«ad  form  as   charged   in  the  information  herein"  which  arerred 
that  he  "on   the  4th  day  of  August,    a.   B.   1917,    at   the  City 
Of  Chicago,    aforesaid,    did   then  and   there  unlawfully  driro 
or  operate  an  automobile  upon  a  street   or  highway  in  the 
State  of   Illinois   in   the  absence  of   the  owner   of   such 
automobile   and  without   said  owner's   consent   in  Viol.   Sec. 
269,    Chap.   121  R.  a.,    oontrary"  eto. 

The   information   ie  based   on  Section  15  of   the 
Motor  Vehiole  Law  prohibiting   the  use   of  a  motor  yehiele 
upon  a  street   or  highway  in  this  State   in   the   absence   of 
the  owner   thereof  without  said   owner's   consent.      (Chap. 
121,    par.   2690,    Hurd's    U      .   1916.) 

The   information   is   insufficient   to  sustain   the 
Judgment   in   that   it  fails   to  allege  the  ownership   of  tho 
automobile.      It   is  a  rule   of   criminal  pleading  that   in 
indictments   for   offenses  against  persons   or  property  the 
name   of  the  party  injured  must  be  stated,    and   the  neoessity 
for  so  doing   is   to   enable  the  defendant  to  plead   either  a 
formal  acquittal  or  conyictien  in  case  of  a  second  prosecution 
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for  the  same  offens*.   (Willis  v.  People.  1  Seaa.  399;  Aldrioh 
▼•  People.  225  111,  610;   /.rch  Grim.  Pr.  &  PI.  7ol,  1,  p.  245, 
note  2.)  Ownership  of  the  property  is  held  to  be  a  necessary 
averment  in  an  indictment  for  such  an  offense,   (Aldrioh  v. 
The  People,  supra;   People  v.  Brgnder,  244  111.  26;   People  v. 
Krittenbrink.  269  id.  246.)   In  the  Brander  case  the  indictment 
vaa  held  to  be  insufficient  because  it  lacked  any  averment  of 
ownership,  and  we  may  appropriately  repeat  what  the  court  there 
said  thiit  "eourto  oust  abide  by  long  established  and  well 
known  rules  of  law,  and  it  is  not  too  audi  to  require  reasonable 
attention  to  such  rules  in  drawing  indictments," 

Of  course  the  aajrae  rule  pertains  to  informations, 
and  because  of  the  ineuff icioncy  of  th©  one  before  us  for 
want  of  an  averment  essential  to  the  offenae,  the  Judgment 
ean  not  stand. 

The  record  dees  not  show  that  the  point  was  directly 
raised  in  the  cnurt  below  yet  the  question  may  be  raised  on  a 
writ  of  error  when  it  appears  from  the  face  of  the  record  that 
the  Judgment  can  not  possibly  stand,   (glawanski  v.  The  People. 
218  111.  481;   Moore  v.  The  People.  26  111.  A.pp.  137;  People  v. 
Weiaa.  168  id.  502.) 

If  the  point  had  been  raised  below  the  information 
would  probably  have  been  amended*   As  plaintiff  in  error  did 
not  see  fit  to  raise  the  question  where  the  defect  oould  be 
remedied,  the  cause  should  be  remanded  for  opportunity  to  make 
necessary  amendments,  in  order  that  if  plaintiff  in  error  ia 
guilty  of  the  offenae  intended  to  bo  charged,  as  may  be  presumed 
in  the  absence  of  a  bill  of  exceptions,  Justice  may  not 
ultimately  be  defeated. 
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In  view  of  our   cenoluBlona   it   ia  unnecesriary  to 
consider  the  other  points  urged  as  error  that  are  net 
likely  to  nrlse  again   if  the  inforakition  is  aaended  and 
another  trial  had. 

RBT3RSJS0  AHD  RlSlfAKDSD. 
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XAZOO  St  MISSISSIPPI  VAIJEKT 
RAILWAY  COMPAfiY,    a\cor9bratioB, 
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APPEAL  FROM 
SUPERIOR   CnilRT 
COOK  CCUHTY. 

9  I.A.  599 


MR.    JUJTICK  MOBQHALD  DSLIVT3R?:;D  THT?   CPIKICa?    OF  TUB   CrtJRI. 


i^pellant,   plaintiff  below,  brought  an  action  in 
tort  ag&inst  the  Yazoo  &  Miaeisaippi  Vall^  Railway  Coapany 
f or  the  wrongful  burning  of  a  quantity  of  cotton .     The  Jury 
found  the   iaeues   for  the  &cf indant  and  the   court   entered 
Judftmant  upon   their  rerdiet . 

At  the  time  of  the  deatruotion  of  this   cotton,    it 
wao  in  the  peaaeoBion  of  the  Gulf  Compreaa  Caiqpauiy,   vhoae 
preaiaee  were  located  adjacent  to  and  within  200  faet  of 
defendant's  tracks,   within  the  corporate  liadta  of  Clarkadal% 
MiasiSBippi.     On  ounday,   June  11,    1911,   one  Antane  of  Clarka- 
dala  ordered  of  defendant  a  upecial  train  to  aaake  a  hurried 
trip  to  Greenville,    Miaeieaippi.     Pursuant  thereto,    defendant 
Blade  up  a  train,    consisting  of  two   coaclies  and  a  locoaotiTe 
attached   thereto,    w*  ich  was  hastily  fired  up  with  wood  and 
eaal*     This  train  departed  from  defendant's   Clarkadale 
station,   passing  the  coapress  in  question.     L^hortly  after  the 
passing  of   this  train,    fire  was  discovered   on   t^e  premisas   of 
the  cotton   compress,    wbioh  spread  rapidly  and  destroyed  a 
quantity  of  cotton   estlioated  to  be  worth  approxiaately 
$100,000.00.      It   is   the  theory  of  plaintiff  that   the  fire 
was  caused  by  sparks  oaitted  from  the  loconotlTO   of 
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d«fendent*8  said  train. 

Sftfendant   contenda   that   the  fire  was   c&used  "by 
the  coreleaaneas  or  nie  conduct  of  aoine  nogroes  who  irort  on 
thm  preaie««  just  prior  to  the  time  when  the  fire  was  dis- 
eevered. 

Plaintiff  specially  pleaded  and  aoiight  to  intro- 
duce in  eridence,    a  statute  in  foree  in  the  state  of 
Mieaieaippi,   which  provided  ae   folloura: 

^  *Any  railroad   coaqpany  having  right  of  way  rmy 
run  loconotiTee  and   care  by  steaat  through  cities,   towna, 
Tillagea,    at  the  rate  of  aix  miles  an  hour  bji6.  no  more; 
and  the  ooaipany  shall  he  liable  for  any  deuBagea  or 
injury  whlcJi  may  be  rustained  by  any  one  from  ouch 
leeoBOtiTO  or  cara  whilst  they  are  running  at  a  greater 
speed  thsa  six  silea  an  hour  through  any  city,    town  or 
Tillage.     The  railroad  comnisaion  ahall  hare  power  to 
fix  and  prescribe  limita   in   cities,    towns  and  villages 
in  wnioh  railroad  cosqianiea  may  run  locenotives  and  cars 
by  etean  at  a  greater  rate  than  six  miles  cm  hour,   and 
whenever  it  shall  have  fixed  «id  prescribed  such  limits 
in  any  city,    toisn  or  village  this  section  shall  not 
thereafter  apply  to  the  rtjnnin^  of  cars  and  locomotives 
by  steam  within  the  same. ""Hi 

IDpen  general  objection  of  the  defendant,    the  court  excluded 
said  statute. 

As  we  view  the  issues  in  this   case,    the  statute 
juat   quoted  had  a  nwtterial  bearing  upon  them,     fhe  controverted 
<|Ueatians  of  faot  were,    (1)  whether  the  fire  was   caused  by 
sparks  from  defendant *s  locomotive,   and   (2)   if  so,   whether 
def  aidant  was  negligent  in   the  equipment  and  operation  of 
saae.     The  speed  of  defendant's  said  train  as   it  passed  the 
eompress  waa  testified  to  as  being  from  three  to  sixty  miles 
per  hour.     There  is  also  evidence  in  the  record  tending  to 
show  that  while  a  train   is  getting  under  way,    the  tendenoy 
of   the   enf?;ine  to  emit  sparks   ia   augmented  an   its   speed   in- 
creases,   and  that   it  varies  according  to  the  load  carried 
•ad  the  condition  of  the  track.     It  has  been  held  by  the 
Supreime  Court  of  Mississippi  that  the  operation  of  a  train  in 
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Ti0lBtl«n  of  thtt  said  statut*   constltuteB  negligence  i)er  «• 
(^.  jk  X*  l£*  ££•  ▼•  PhlllipB.   7G  Ulss.  14);     and  thot  the  said 
statute  applies   to  all  manner  of  daaage   caused  by  trains  while 
•pcrated  at  a  speed   in  violntion   thereof*      (|>.  £•   0.  &  T.  H, 
a.   Co.  T.  Hatclieg  H.   R.  ^.,   67  Miss.   399.)      It   is  obvious, 
therefore,    that   the  said  statute  should  have  boon  admitted 
in  evidence  and  that  its  exolusion  constituted  reversible 
erx>or« 

It  is  argued  by  defendant  that   it  was  plaintiff's 
duty  to  negative  the  prtviso  contained  In  the  said  statute 
aad  that  because  of  his  failure  to  do  so  the  court  properly 
•xoluded  saat*.     According  to  the  weight  of  authority,    the 
rule  is   that   "whore  the  exception   is   descriptive  of  the 
effoneo,    it  muet  be  negatived  in  order  to  charge  the  defendant 
with  the  offense,  but  if  the  oxoeption  or  proviso  is   in  a 
subsequent  clause,    or  in  the  same  one  but  not  incorporBtoA 
within  the  onneting  clause  by  say  words  of  reference,    it  need 
not  bo  negatived  but  is  a  mere  noatter  of  defense."     (j3okel  v. 
jfe>eople.   213  Ilx.  238,   and  ettsoe  there  cited.)     A  proriso 
whieh  withdraw*  a  case  from  the  operation  of  the  statute  need 
BOt  bo  aogatired.      (fewle  v.  Bucler.    266  111.  635.)     Th* 
BsJBO  rule  has  been  applied  in  statutory  civil  actions,   (ibid.) 
She  provioo  oontained  in  the  statute  imder  consideration 
forms  no  part  of  the  enacting  clause  nor  does   it  make  any 
reference  thereto.     It  sia^ly  onpowers  the  railroad  coBsaission 
to  withdraw  any  city,   town  or  village  within  the  state  of 
Mississippi  from  the  operbtKVi  of   the  statute.     Hence,    it 
was  a  matter  of  defense  and,  under  the  rule  established  by 
the  authorities  just  cited,  plaintiff  was  not  obliged  to 
negative  same. 

Nor  is  defendant's   contention  tenable,    that  the 
statute  is  penal  in  its  nature  and  therefore  unenforceable 
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ht»m  *da    usU   tut-      \[^L   .eci«    '>V    ,B<i[i.:Xirfl  .?    .oO   .jj|  .2.  jS  .A) 
•ii.'V  8nie*:i    ^tf  ^Aia^o   !<>ji«n»l>   to   -tsnnMi  J.La  oo    Mollcq/i  A^filtA^S 

»I»/i«-i«v«T   b9iu^iJai:-.>A   noi<JcXoxf»   &ii   i.i.di   Aaua  oofldi>lvo  aJt 

•  %«%•%» 

m   ni   6l   o«Xr»tq  i.-;   Jtaiiiisexo   ajij   "iX   ij/rf   .iawno  siW  rfJ'iw 
b»j<.torrooai   tQH  li/tf  a««?  s.-atsa  tiij  rU.  to    ,i».fa«X^  ^Tiooirpntteftta 

•  "  cJtiSsJ     *'.«»nal3>t  'JO  'rft^r.'aiH  anc^^it  »  <&!   ^wtf  boTJlcroiaec  ercf  #•11 

eai7*i({  A      (.M^i?   ei»{fi   u^i- n  haa    ,8£S   .iXI   S.I&    »SLlSS*i% 

h99^i  9tttiaf^    ■>/{/  l!>   eic>itaz9qo  9dj  tODtt  naao  a  ami i.ferfi'Xvir  sioxdxr 

(•bi'fi)    .vrMl^ri^  lirl:    \,'roitttiii(i   at  hollqqja  a»&ci   atiH  9lai  ttist&s 

no  ir'n*':j{ar\*>x>  Te-'jow  »iai'*3^R   9f\&  ai   hmTd^taoa  ciaXvo'xqt  axCP 

r«*  ti^n   rX   j«o?    -con  ««ifAXo  3ftiJ"Jrtrr»  erff   !kd  a^iajj  on  taanot 

a    .♦■i.ToTI     .o^»j^;ii9  »iO   to  xpJtiainqo  oiijr  w«Ttl   XqqianXBaXll 
«i   ke:MXr^9   ^r>o  saw  TUialAlq   ,b«llo   l-iut  8«XlitO£(.rtfji  eiil 


in  this  atate.     v;hlle  it  is  tru<3  that  the  courts  of  <m« 
atHte  will  not   execute   the  penal   X&wb  of  anotlier,    y<>t  su^ 
rule  hao  no  appli  curt  ion  to   a  atatuto  of   this  kind  whieh 
merely  authoriaes  a  civil  action   to  reoover  dmnagea   for  a 
civil  injury.     £,.  £.  H.  H.  Co.  v,  Babcoclc.   154  U.  3,  190, 

The  further  point   is  ra;'dc  by  defendant,   that 
the  eaid  statute  wao  not  adnlsiiible  because  at   the  tiae  it 
waa   offered  by  plaintiff  there  wan  no  «vidence  tending  to 
establiah  e  caueal   connection  between   the   npeed  of   defendant*8 
train  Mid  the  tcaidency  of   ita   engine  to   emit   eporko  .     And  it 
is  argued,    that  because   the  evidence  tending  to  show  such 
eonnectlon  was  not  introduced  until  sfter  the  said  statute 
was   offered   in   evidence,    defendsa-nt'e  general  objection  thereto 
was  properly  sueteined.      In    -^ur   opinion,   however,    defendant's 
general  objection  to  the  introduction  of  the  said  statute  was 
BOt  sufficient.     Def^idaat  should  have  objected   specifically 
thereto,    in  srder  to  afford  plaintiff  an  opportunity  to  renwve 
the  abjection.      It  has  been  frequently  held,    that   it  is  only 
when  evidenos  is   inadmissible  for  sny  purpose  that  a  genersd 
objection  will   suffice,        C.  n.   1,  k  P.  H;^.  £o.   v.  Ratheneau. 
225    111.    285 J      I.  £.    R.   R.    Co.   v,    »=^ade.    206    111.    523. 

Plaintiff  also  sought  to   introduce   in  evidene* 
eertain   rules   in  force  on  defendant's  line  of  road  at  the 
tims  of  the  happening  of  the  fire,   all  of  which  were  excluded 
by  the  court,    smd  we  think  properly  so  because  of   their 
irrelevancy.     Rule  So.   1198  provided,    in   effeot,    that   engineo 
men   should  not  work  steam  while  passing  loading  platforms 
or  trains  with  e^qposed  cotton,    if  possible  to  avoid  doing 
•o.     Inasmuch  as  the  evidence  showed  that  there  was  no 
•xposed  cotton  en  the  loading  platform  and  no  passing  train 
at  the  time  and  place   in   queation,    the  rule  had  no 
KBVlicatioB . 


•np   to   rSts:r>n  oii>    U'.iii  bUiJ  ai  ill   »IJtf(V'.      ,»iMin   »itii   nk 

n   10"'    tm;^<mf^fo  I'oODtj'i   nj    iWiJ-p*   liTil'j    3   emsJt'iorftJJtJ  '^JCvtAxx 
.•^CJ   ,.,   .u   '-''M   .a[o^cnJ..T  .v  .0^  .^  .«  .^  ,£     .yxiV^Jt  Xlrift 

.■',■■     .:'  S' 

oi-  }inlkrns  anrrf'iy«  on   ■i/iw  aiftrf^  tliJaicXq  yd"  l>ot«t'i1^Bl  <MW 
t»tnr.ta3li.t    to  f^oqu   -.jijr  0f^:4w.ii>d  no i*??© lino T   li-isuati  «'  Ai%lli^*ia» 

oj-.i*iij  no;  .*:>-,;,  <o  ifli?rt?ig  a',j.7'-^iT5iT:»£>  .ofreoMiT®  «i  A^ataatlo  flumr 
i«  tiKt-fte^el.  ,icr««»orI  .n-^lni^o  W'  nl  .  h^rjjLaj  Jiiafl  TtXiofOlil  «JWf 
««w  •fuiuf'i  c  ins   ffc£?  "Tp   noi:^;>Dt•©•T*ai   exit  oJ-  ftCi^oel^O  Xa««flM>|| 

,tf.a»Ra>i-^A/t   .-.    .oj-;^  ,3;^  .^  >.  .1.  .X,  •P.        ♦»r>i";1:ff«   IXiar  «K!ii;^3«>  J^tf<j 
.•IS?    .XXi    >iO:-    ^ohB^  .V   ,00   .^^  .P   ,2  'i     J5®®   '^^'^   ^*^ 

nkniJ  :ink9P.im  pn  hnu»  ?—•'**    '-        *    -^f  «il;r   no   rwd'J^wn   br 
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Plaintiff  also  ■  ought  to  show  "by  the  testimony 
of  sereral  vitnssses,    that  prior   to  th(?  time  of  the  firOi 
it  w&B   the   custom  of  enginemen  to   shut   off  eteimi  while 
passing  the   coaqpress.     The  evidence  fails  to  show,   howeyer, 
that  the  conditions  at  the  times  referred  to  by  the  wit- 
nesses were   similar  to  those  existing  at  the  time  and  place 
in  question,   nor   did  their  testimony  purport  to   include  all 
trains  i^ich  passed  the  compress,  t^ile  there  is   evidence 
tlutt  fre(|uently  prior  to  the  happening  of  the  fire  in  opiestien, 
there  was  exposed  cotton  on  the  loading  platform  adjacent  to 
defendant's   tracics   in  front    of  the  cestpresa,    at  which  times 
the  enginemen  of  passing  trains  shut  off  steam.     This  plaintiff 
omcedee    in  his  brief  and  he  further  admits  that   the  custom 
of   shutting    off   steam  was    in   coB^liance  with   the  rule  No. 
1198  hereinabove  referred  to.      The  rule   itself  being  in- 
admissible,   clearly  the  custom  sought  to  be  shown   In   con* 
feraity  therewith  was  likewise  inadmissible. 

Other  errors  have  been  assigned  which  we  deem 
it  annt)0e8r>au'y  to   consider,    aa   the  .judgment  imist  be 
reversed  and  the   cause  remanded  for  the  reasons  hereinabove 
assigned. 


.^.- 


,T»T««»i(  , WO. ill  0/   P.Ctst  'lynsftlY'?  »di     ^sH^ifsac^  ^iii  :gniaar.aq[ 

••ft»^lT»    ai   -^-vdriJ    vilrfw    ,f^isfi'fqm,f»r    "^fii  »*»s)«8j3s;  rfr>ifi^  aftljllt^t 
-.J   jrmoat^^  .fto?-j^Iq  .^alhctoX  orii  tto  xm^ioo   ^*«ao«JJ?4S  aj?w  a'x^lS^ 

B!>4*tro  niiS  iijrfi   uii-iiMi  xb^t^Wl  cxi  hits  V-Jtitt   '3i4  ni  fe«l»©o ^JB^ 

-two    .Ti    nvr/fu    ;*•/    ^^   i/f^jirov-   rttc^?!:/:)  «tU   xi'X.^sXr^    ,!*i«fla«Jtfll&«, 
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tRAMK  F.  FISHBIl,  \  f  ) 

Afpellee, 


▼••  \  /  ) 


IHS  MASSILLON    IROU  ft'^TKlSy?'  J  COOK  COIJHTT. 

COMPAfiY.   a  coxporatioii,    ^ 

MR.   JUSTICE  IfcDOHALD  D'fLI VJiRiSD  THa  OJIhlON   OF  THS  COURf . 

/,  fill*   ia  an  appeal  "by  the  def  f-nd/^mt  from  a  juig- 
Ment  for  |8,916,67,   r«nder«d  In  favor   of  the  plaintiff  for 
•alsiry,   up©n  a  finding  of   the  ef>Mrt  without  h  J  wry. 

Defendant   i»  »  coryomtion,    oriaraa  1  sod   in  ths  year 

/fff 

IS99  under  th<'  l&vs  of  th«  iStete  of  Ohio,   and   la  en<gaged 

principally   in   the  manufanture  nnd   scl©  of  Iron  pipe.      In 

Jiurch,   1900,    plaintiff  t»r«   elpctcd   p   director  «nd  Tic© 

president  thereof,    end  th«reaft?;r   in   e«ch  yoer  to  and    in- 

/  '/A 
eluding  FelsrUftry,    1912,    at   the  anrnml   mofltinfc  of   the  Btook- 

holders  and   direotorc,   he  wats  r^l<jcted  a  director  end 

vice  president  of   iefwideait   cominny ,     At   the  hesjinning   of 

hie  eruployirent,   and  for  eereral  years   thereafter,   plaintiff 'a 

aalary  was  tS.SPO^MB'  p«r  anmif?).      In  ?«?hruiiry,    19'^4,    it  was 

"^V  i  /it  r-'o  V,    /  ^^  J'  " 

increased   to  fR.OOO^jP^,   end   on  Fehrunry  4,    1907,  hie  annual 

salary  was  fixed  at  filO.OOO.''*^    During  the  yanr  1910  It  was 

sought  by  dtifcndant    to   reduce  plaintiff *b   salary  to   $S, 000^0^ 

but  upon  the  protest   of  pltfintiff,    it  ifaa    continued  i^t   the 

rate  of  410, 000 ,g^  per  yeer. 

In  December,    1911,    defendant  coi^any  being   in 

financial   straits,    due  to  the  defalcatl«m  of   Its  president, 

a  meeting  of  the  directors  was  held  at  Masslllon,    Ohio, 

to-  the  purpose  of  formulating  soma  plan  '^^•'•^^  ^^  continue 


dax&v,    •    oo»a 


p,  '    ..>    .f -.1   *^  V-  ^-^ 


ITrV  X.;^  ;■--.      ( 


I  /  ♦cV 


;   .701  ?•:".■.>( 


.:-^'0  jiHT  vo    :Oa.i<^  >Jif  G',j-;;jr;ia:-'c;,  djiviroaoy  MStTata  *llK 

-;•-.•> -^ J  J    '.t^j    "to   y,.^i/->^.-i   Xj^ifufft   tMii    ff,    ,>X'JX    ,Yi"/-'tcf<>«i|'   r«nJt.ft«Xo 

lAsnrA   ftrf   .^'J^X    .'^    Ki-tsid's'^   ro    '.'.-!.•»    ,w^..  OOf!  ,'(l$.   r?^    fi^wctaoftl 

'   •  "  i'-  \  ^ 
,    ?    «;t»ciij  •>!  "5©  aolftolmftb  art*  oi^  «ufc   ^^ilniitu  lAlvtmuiy 
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tiie  •xlstenoe  of  the  coBtpany  on  a  sound  financial  basis* 
ABsng  other   things,    a  resolution  vaa  passsd^    to  ths  of foot 
thfit  all  B&larios  of  officers  and  OBftployssa  receiving  OTor 
$100**^  per  month  be  reduced   f^-^  pfsr   eent.     To   this  re- 
duction e#varently  all   the-  officers,    including  plaintiff, 
consented.     At   this  time  the  waanuf.  cturing  plant  of  defendant 
kad  suBpeiidsd  oper.tifws.      r>n  yebrusry  5,   1912,    the  directors 
ro-electf?d  plain;  iff  Tlce  president   of  the   cosipany,    et  wMch 
tlffie  they  parsed  a   resolution   to  th<?  effect   thv.t   all   salaries 
*sr»3   for  the   tiire  being  to  be   continued  et   the  reiuoed  rate. 
To  this  the  Dlaintiff  apparently  agreed.     The  plant  remained 
iacLCtiTS  from  L   cerber  14,    l^ll^untll  shout  5Sx*r«h   4,    1912, 
when   opertitions  were  rft»W!i»ed|      but   shortly  thereafter   it  was 

again   closed,    urtil   3otre   tlwe  in  !;1«y,    1912.      kt   a  Beetin;^ 

'S,  /9/X 
Of  the  directors  held  Jtaroh  8,    1912,    it  iisras   decided  to  restore 

all  salaries  to  tht^  rp.te  «»xietin(^  prior  to  January  1,    1?^12, 

Plaintiff  *);!   salary  v.s   thereby  reRtercd  to   the  prevlouo   rote 

of  #lf  ,PrO*W>  per  year.     On    ^'  rnh  14,    1912,    another  .meeting 

of   the  'iirectore  wan   called   for  the  purpose  of   effecting  a  re- 

orgarii^.'ition    of  the   compariy.      At   this  meeting  plaintiff,    who 

was   then   a  Isrge   >atocky.older,    refused,    through  his  proxy,    t« 

consent  ttt   the  reorffenit^jtinn  plan  pi>» posed,    as  a  result   of 

which  the  proposed   plan  wsa   ftbRndoried,      On  the   brjuc  day,    after 

the  said  mentinr,    one  T>ussell,    then  preoidsnt   of  the  Aafandsxit 

conpeny,    wired  ;^laintiff     as  followH:      "Sell  no  wor«  pips. 

Cloce  your  office.     S'-nd   r11  mail  her*?.      Answ^-**      A.  few  days 

litter  RusBell  wrote  plaintiff  a  letter   confirminp:  his   teleerasi* 

To  this  letter  plaintiff  made  reply  undvr   date  of  U.irch  16,'^ 

settinji  forth  that  hs  would  hold  himself   in  reudiness   to  perform 

the  duties   theretofore  perforr>ed  "by  him  and  would  look  to 

the  defendant   con>p?\ny  for  the  payment  of  his   salary  la 


.♦tn»"t\f'  art*  oi    .b»o«<i>^  a-'v  ML:!ulr)»^  i  n    ^e-^atnjf  rcoii^o  ^atWA 
■^vTo  aaiTj^**"""   nr'rtvoiq««  hit'*  Bi^^n.l 'ito  to  vtnl'xtiiaH  ll»  tastf 

lyotofi.ir'    Mis    ,6iii£    ,'    ^'ittrnfa^    'j".      .  ^fv.-n  I  J'wifx.jo    h«h«»^au«   tnhd 
,si9X   ,>  ift^--a  ian^A  £iiATj,u9S.   ,^X  t'it,f,vsoj).tC  ft-,«>i;l  ,©7i;d!<suaij[4 

.KX'?X    ,X  ^7BJ»f*C*;    o/    loi-rq    l«i^JSltr»   OiJ'I   ^)rf^    0^    swjtTiiuXfla   XX* 
Mill   o--.'  i*'rti-cv'T«    .£i9X    ,I»X  rff>r-.,sf   eo     .tfl*^  ^fttj,  ?w*^^000,OX|,tfli 

.»«;2^  •'•'^•n  •»«  XX'vvJ"      }^««XX.-. ":   E^a     ".■^Jt.tfCuX'-j  ftgtijf    ,t»'''}.iwoo 
,dX  lo%<tl  *o  •jfr'tj  T^f^BB  yiqrs>"i  »l'««r  \1lin)i%lvi  twitfoX  iJWi  ot 
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accordance  with  his  arrangement,  notwithstanding  the  terms 

of  HuBsell's   letter.      On  I  or  oh  21,    191?^,    at  n  meotlnr  of 

the  board  of  directors,    the  action   tak^n  by   them  on  Mr;.reh 

X4,   approving   the  plan   of   reorgenizetioa^iras  rescinded,    and 

a  second  plan  fomil&ted.     At  tiiis  meeting  they  aXeo  -:3id opted 

the  following  reoolution  r.ith  respect  to     laintiffs  oonnectimi 

with  the   ooBipanyt 

•itfei>01.V"aD:      Yhat  !'•   >'.   Pieher   is  hereby  rejooved 
from  the   sirploy   of   this   coff^pany  »s  3alee   Agent   or   the 
BO-called   lesident  mpjiager  of  thio   company  et   Chicifro,     /-\ 
Illinois;      and   th«  t  the  sctions   of   the  preaidfmt  and         K^j,^^^ 
executive  couin'.itteti   in  disch-'irging  him  and  (JcmandinR         Vv 
th.nt  hr-   tvrv   over   oil   pT'pe?r3   rnd    prc»rerty   tn  the   com-         \ '"^ — ^ 
pany  are  hereby  ratified  and   cenfirsied,    and  thnt  aciid 

.    ",    "'io^'tr  b<»  psiiJ  his    yi^lnry  ns-   ouch  aelep   pfrent 
or  so-called  resident  manager   of   the  company  for  this 
ronth  of  Karch,    191?,    v.t   the  rr>.t«   of  ei;^ht  hundred   and 
thirty- three  and   ;J3/i00  dollars   (:^33,33)   per  month,   by 
creaitinft  th'    balRnce  due   spiid    "',    P,   Fish':»r  on   the   BBwe 
upon  hie  account  uuon   the   oooka   of  the   company;      and 
th/'t  bcjinninr  with  the   month  nf   April,    1912,    he  he 
giran  a  aalnry  of   ten  dollars    (^M-O.oo)   per  month  as 
Vice  I-^ret'idont   of   this   crnpjn;.',    also   to  htt   credited 
to  his  on   the  booJcs   of   the   coinpany  so   long  ao  he    is 
indebted   to  the   eoiapeny." 

Subaeffuently  plaintiff  bri^ught   this   action  for 
Bolyry  ae   rice  oreaident   and   sales  mane^er,    for  th«  year  «nd- 
inn  J  -nuary  31,    1913. 

The  declarrtion  oripinnlly  filed  ceneirsted  of  the 

eosmon  counts.     Aftervrards  plaintiff  filed  an  ed^^itional 

/^■^ 
count     oetting  forth^subetantially,    thnt   on   the  f.i.*a*  dny 

of  Febni'Kry,    1912,    defendunt   ogreed    to   fwirt  did   es^loy  plain- 
tiff as    its  vice  preeidtnt  end  general   sales  manager,    for 
the  period    of  one  year  from  said   date;      that   plaintiff  then 
and   there  eccepted   snid    emoloynient;      that   in    considf-ristion 
thereof  the  defendant  undertO'^k  and  promised   to  pay  the 
plaintiff  as  his  salary^    the  aum  of   ^10, 000  ^^dO*  per  annua, 
payable  monthly;      that  he   entered   said  ewnloynent    of  the 
defendant   as   it»  rice  president  and  sales  Bianager  and  so 
continued  until   the  2&th  day  of  March,   1912,   whan  the 


-.J  ■   •*■       -^^     i«    li.'Satfi'^!   jfflf&^'jtuo'x  £'3ii.An-r.iK  •so    ':"•'■*•■ 

Ri   ar:   !:*•    ,       .      ..   \nu(p:9}>  yrfj  16   aatnotf  &iii  no  arid  0>t        '''\ 
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dafendant,   without  any  reaaen  or  juijt   cause,    discharged  the 
plaintiff   from  such  service  and  employment  and   refused  to 
allow  plaintiff  to  continue  therein. 

Defendi^nt  filed  a  plea   of  general   iseue  with  an 
affidavit  of  aerits,    alleging  that  plaintiff  bad  misGonducted 
himaelf   as   sales  manager,    end  had  been  discyiarged  by  defendant 
prior  to  Mareh  21,    1»12.     After  the  hearing,    but  before  Judg* 
aent,   by  leeve  of   the   court,    def<*nd??nt  filed   Its  amended 
affidavit   of  merits,    therein   it  laverred  th&t    "under   the   re- 
gulations of  the  def endnnt  coa^any,   having  the  foree  and  effect 
of  by-laws,    ths  directors  had  the  power  to  fix  tha  duties   and 
salariea  of  the  offieers  of  the  corporntion;      thtt   in  the 
lawful   exercise  of  such  power  and  in   the   conduct  of  defendant's 
business,    the  directors   of  the  defendant   company  fixed   tho 

salary  of  plaintiff  as  vice  president  at  the  sum  of  $416.66^ 

-■'^33.53 
for  the  jnonth  of  February,    1912,   st  the  sua  of  $833,35  for 

the  month  of  M©rch,    1912,    and  at  the  sim  of  |ic.rO  per  month 

for  the  balance  of  the  year  to  and  including  the  month  of 

January,    1913;*      that  plaintiff  was  not  discharged  by  defendant 

as  vice  president,    and  thot  it  was  not  guilty  of  a  breach 

Of  any   contract  of   eiq;>loym«rit   entered   into^by  and  between 

plaintiff  and  defendant. 

The  cause  proceeded  to  a  hearing  before  the  court 
without  a  Jury,  and  after  finding  the  issues  for  the  plain- 
tiff,   Uie  court   entered  Judgment  thereon. 

Ho   claim  is  made  by  defend»mt   in   its  brief,   nor 
does   the   record   show  thfit  plaintiff  was  guilty  of  any  mis- 
conduct  in  the  performance  of  his   duties  vrtille  acting  for 
and  on  behalf  of   the  defendant   company. 

The  chief  contention  made  by  defendf^nt  io,  that 
iho  plaintiff  was  elected  as  vice  president;  that  there 
was  no  office  of  sales  manager;      that  the  duties  assigned  to 
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hia  as  Tie*  president  w»ro  tlioe*  of  sale*  agent,    or  manager 
in  charge  of  sales  at  Chloago;      that  hy  virtue  of  its  by- 
laws and  regulations,   which,   under  the  statutes  ef  Ohio. had 
the  force  ef  by-laws,   and  the  resolutim  of  the  directors 
passed  on  February  5,   1912,    it  reserved  the  right  to  fix  the 
duties  and  salaries  of  its  officers  fron  tine  to  tiae;      that 
during  March,   1912,    in  the  lawful  exercise  of  such  power  or 
right,    in  the  conduct  of  the  business,   sad  because  of  cob- 
ditions  then  surrounding  the  company,    the  directors  relieved 

plaintiff  of  all  but  noainftl  duties  as  vice  president,   and 

^:  0 
reduced  his   sal&ry  to  $10 ,^6"  per  month  for  the  reoainder  of 

/-7/3 
the  year,   to  and   including  the  mcmth  of  January,    1913. 

More  briefly  stat«d,    it    io   the   theory  of   defondsnt 
that  by  reason  of   its  by-laws  and  the  resolution  passed  on 
Jebruary  5,    1912^ by  its   dii-eetors,    the  contract  of  enploy- 
sent  between  plaintiff  and  defendant  was  terminable  at  the 
will  of   the  dir«?cters,    or  that   it  had  res  erred  the  ri^ht  to 
alter  its  termo  at  any  time  thr.t  it  was  doened  expodient  to 
do  so* 

The  by-laws  and   ref^^lations  of   the  defendant  com- 
pany provided  thnt  the  ofricere,    when   duly   elected,    should 
continue   in  office  for  the  period  of  one  year  and  until  thoir 
successors  had  been  elected*     for  eleven  years  prior  to  1913 
plaintiff  had  boon  elected   to  the  office   of  vice  president, 
during  which  period  he  performed  continuously  the  duties  of 
sales  maaagsr,   which,    it  muBt  be  conceded,   were  incident  to 
the  office  pf  rice  president.     i>ince  the  year  1907  plaintiff's 
salary  w»b  #I0,00C%D^  per  year.     When  the  directors  re-elected 
plaintiff  to  this   of rice  in  1912,    the  presu^ptlta  was   that 
his   duties  were  to   continue  as  before,   and   at  the   same  salary 
(Crane  Bros,  v.  Adams.    142  111.   136),      except  as  tes^orarily 


-Y«/  ail   >o  'iii*-.iv   \d   ^.itii      ;s>3«0i.ri0   it'   stG'lma  lo  »:a>niito  «(Jl 
T9  "xnw^^Y  rfou«  ^f»  PS,  ioTsjKw  X if>*i:,t  ifrf.t   Hi    ,Si^X   ^rfoxatl  js«J:'****' 

01    »rfv,t-T  -sfi:?   >*-»'<«a*T    h«'f  ^I    j>(^ri.f   le    ,i»n!;€)*e>!>tif>  ©lijr    *Jto  IXi» 

.00  ol^ 

£XeX   •>#  icvliq  *-.',i*i   nftr'^Xft  rco'3      .l>«ioeXf>   ft»9Cf   fejMl  oiOMU^ttOjiia 

"io   -«oliv»  •dj   v^.'. Mf! c/nt J" fin 0   IcjiTOt-r^^  ».:'.  £>oi:ic»q  rioirfir  isn^t^^^ 

•i   ftv*tiiial  9^99    ,  {»>.  I  ^ ^ froT]   net'  i  ijum  Hi    «rioi<tv   ^noipiftAti  nfiiXAi 

?»'*'ii;Bl«Xq  row  n«»\  «?i:   4*e«li'!     .^Tjobiattq  »i>kr  Tto  •»llilo  '»*2- 

ft»i»*X**«-(  «T»^fc*ilk  •»rtJ   !»/(*''    ^-xiB^t  t9H  Ml, 000 ,0X4  •»«»  ^w»X^a 


.6. 

r«dft0«d  by  the  reonlutlon  of  smployroent.     The  reduction   in 
salaritts  therein  referred   to  was,    so  far   aii  th«  r«oord   ahows. 
pursuant  to  the  resolution  passed   in  Decoraber,    1911,    to  which 
plaintiff  fund  the  other  officers  apparently  consented,   and  waa 
obviously  intended   to  be   only  temporary,   p  mi  ding  the  re- 
organ  iauit  ion  of  the  oorapeny.     This  hecmne  BUinifest  on  Ifiaroh 
a,    when  all  officers*    salaries,    including  that  of  the  plain- 
tiff,  were  restored  to  the  fomter  rate,   and  theneeforth^up 
to  the  time  of  the  alloged  bre&eh.    plaintiff's  salary  was  paid 
(m  the  former  basis  of  SXO. 000.0^  per  yeox *     In  Tiew  of  all 
the  evidence  before  us,   we  are  led  to  the   ccmclusion  thf^t   the 
intention  of  the  directors  w»s  to  re*eleot   the  officers  at  the 
femer  salaries,    subject  to  a  t«miporary  reduction  while  the 
reoz^aniaation  of  the   oc^npany  vnti  under  way;      that  this  in^ 
tention  was  understood  and  acquiesoed  in  by  the  offieere 
whose  eularies  were  thereby  affected,    including  the  plaintiff; 
that  by  consenting  to  thio  reduction,   plaintiff  waived  none 
of  his   rights  under   the  orif;inal   contract   of  employment { 
that  when   the  directors   restored  plaintiff's  salary  to  $lc,000«.OQr 
per  ye&T  on  M  ;roh  8.    this  was  sinply  o^iLrrylng  out  their  inten* 
tion  at   the  tins  of  plaintiff's  re^elf^^otion,   and  «raa  not   eub- 
Jeot  to  further  alterr.tion  without  the  consent   of  the  plaintiff. 

Hor  can  it  be  seriously  contended  th«!ibt  defendtmt  had 
elsewhere  reaorved  the  right  to  alter  plaintiff's  contrnct  at 
will.     It  is  true,    the  by-laws  provided  that  the  officers  of 
defendant   coispany  were  under  the  directitdi  and   control  of  tho 
directors,   and   that  their  duties  and  salaries  were  to  be  fixOd 
by  the  directors.      In   our  opinion,    the  only  reasonable   crm- 
struetioa  thut  can  be  pieced  thereon   is,    that  the   salaries  and 
dutiea  of  officers  wore  to  bo  fixed  by  the  directors  at  the 
outset,   but^onoe  fixed,    they  could  not  be  altered  during  the 
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term  of  the  enployasent  without  the  consent   of  the  officer 

i^e&6  rights  or  intflreat*  were  t©  he  th«rehy  affected, 

In  Trustoeg  v«  :aohaefer.   66  111.   zii,   ma  eiq»l«yo.i^ 

wh9  hnd  been  discharged  brought   suit   for  hi«   wages,    claim- 

iag  that  he  had  a  contract  of   employment   In   the   form  of  a 

resolution   of   th«  board   of   trustees,    whereby  the  tiwe  and 

teribs   of  hie  eKployiaant  were  definitely  fixed.     The  trusteee 

oMiteuded,   by  way  of  defense,   that   the  statute  gave  thesB  the 

right  to  diaohiirge  the  employe,  at  will.     The  court   in  j«s0ing 

upon  this   contention"^  held: 

"The  language   of   tho  act   is,    thrt  the  trusteee  may 
remove  eny  of/icer  or  employe  if  the  interests  of  the 
institution  require  the  removal.     This  woiad  confer  the 
power  of  removal   if  thei'S  was  no  spoclal   oontrwot   for 
the  service     of   the  employe  for  a  definite   time.     But    it 
does  not  give   the  right  to  discharge  s   servant,   wlth-wt 
Kny  dereliction   on  hia   part,   wiien  he  has  be«n   engaged 
for  a  fixed  period.      If  a  corporation  df^sires   to  retain 
the  right  of  removal  at  ite  discretion   it  must  not  bind 
itself  by  a  special   contract .     the  law  will  not  permit 
it  to  disregard  the  terms  of   ita   contract,   hut   it  mst 
he  governed  by  the  same  rules  as  is  a  private  person.** 

Plaintiff's  election  to  office  constituted  a   contract  for  one 

V. 

year"^    (Dashit  v.   HeXmes  Co..    120  La.  86}.        In  view  of  the 

faet  that  plaintiff  had  performed  the  -luties  of  sales  m?m«ger 

V 
continuously  for  eleven  yeasrs^  as  vies  president,    there  can 

be  no  question  that  these  duties  were  incident  to  the  offioe 

of  vioe  preeident,    und   that   thi;  contract   of   employment   eon> 

teoqiJlated  the  performance  by  plaintiff   of   these  dutie;?  as 

before.     By  relieving  plaintiff  of  his  duties  fis  »ales  m/moger, 

defendant   therefore   committed  a  breadh  of   its   contract. 

It  is  also   contended  that  plaintiff  wan  hound  to 

make  every  effort   to  mitigate   the  damages  by  endeavoring  to 

seoure  eimilsr  esqployment  fer  the  remainder  of  the  coatruot 

period,     ti'hile  this  is  a  correct  statement  of  the  la^,   yet 

there   is  nothing   in   the  record   to   indicate  that  plaintiff 

did  not  make  a  reasonable  effort   to  seeure  other   employa«it 
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ftfter  hia  dieoharge  l>y  the  defwidant.     The  burden   of  showing 

that  he  night  hATe  obtained  other  employment  was  on  defoidant, 

■ueh  eridence  being  addtoitted  only  to  mitigate  the  daattges. 

A/ 
Fuller  T«  Little.   61  111.  21;      Howay     ▼.  Solng-Northrttp  Co.. 

Ce  -'  f  /  5. ,  ,/  C'  T 

6  L.   A.  A.    (jff.u.)    49,    and   ca8«»   cited  in  note  13,    p.   108. 

It  is  further  argued  by  defondantV  that  proposition 
of  law  So*   3  whieh  was  held  by  the  court,    is  inconsistent 
with  the  Judgment  for  plaintiff.     That  proposition  waa^  in 
effect,    thfet  where,   upon   the  election  of  an  officer  ©f  the 
Gorporetion,    the  directors  fix  the  duties  and   salary  of  such 
officer  for  the  present,   and  fiftejnrRTds  they  relieve  such 
officer  of  actire  duties,    and  at  the  same  time  reduce?  his 
compensation  to  a  noisinal  amount,    auoh  action  does  not  snount 
to  a  discht;.r«e^  and  ie    therefore  not  a  breach  of  his  contract 
of  eaploTment  • 

Ao  an   abstract  propoaiilon  of  Xhw,    it  may  be  th».t 
this   is   correct.     In  our  opinion,   however.    It   is  not   applicable 
to  the  facts   in    the   case  At  bar.      A'nen  pieintiff  was   elected 
to   tiuj  of. ice  of  vice  preeident   xn  Febx-uary,    1912,    there  was  a 
presunptiaa  that  his   salary  aiid  duties  would   cont.inue  as  before, 
8u1»j(jct  to  the  teoporury  reduction  aoq^uieaced  in  by  plaintiff. 
But  it  wa»   clear,   neverthelese^that  plaintiff  was  re»elected 
by  the  directors   lo  hold   the  eame   office    nd  perform  the  same 
duties  as  he  had  for  eleven  years  theretofore..     The  proposition 
of  law  entirely  ignoree   these  important   circxmsteAces. 

Vlnelly  it  is  urged  that  no  recovery  can  be  had  by 
pi  a  in  t  if  i*  either  under  the  common   cr^unts  or  on  the  special 
ccunv  contiained  in  his  declarRtion.     ^/e  think,   however,    that 
for  a  breach  of   contr^iCt,   idiere  plaintiff  has  partly  perfoirmed 
and  has  been  prevented   from  performing  the  rfisainder  by  act  of 
the  defendant,   a  recovery  may  be  had  under  either  the 
.indebitatus  assuag>sit  or  under  the  special  count.     Ut,  Hope 
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gfHWf  ry  A83b;  ▼.  yeldenmann.   139   111 .  67 . 

Ihtre  being  no   err«r   in   tha   record  which  justifies 
m.  r«T«rsal,    thci  Judgnent  will  be   affirmed. 
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Thlf;    Ir-  nn  wppoal  from  s  .ludjspaent  for  830,3?S1,00, 
»«eov«red  l>^  Viliiaia  ii.  Ki<l«ton  a^sainat  the  Massillen   Iron  9t 
ateel  G<MBpaiiy,    in  an  t»oti.or:   of  trcvf>r  for  ttee  wrorijtful 
eoavaraion  of  o5C   jharaa   of    Its   ctipital  ntock. 

This   c^juae  w?,a  hes.rd  u]>en   the  sam©  evidence,    wad 
tJ&e  record  prfeuants  th«  sa?ne  ^uaetions  psosd  upon  "by  this 
court   in  worha;:.  ij^  ^.   v.    vaB'^ytlXori    Ir^o   1^  .it eel  Coaipan^. 
geacral  number  asiss,    in   r-i-ilch  cm  opinion  vrb  tbia  day  flled< 
The   uonclusicnfc   thirfln   r*»t>ch«d  "by  us  ere  therefore  deeialTe 
©f  the   quell tiono  J^ere  pryBcrtPd,    and  h«jpre  thf  ^udfrr.ent 
wiJLl  be  ttffirwed. 


t/i 


f 


.xnTccaJi  .!:  tt.',.uaa:*' 


i 


c»m   yi/i  oii-i    T'     -•■(.:.    q-j  n^  ii'.^ic:"   r<l    /'i-rXSS  i^cfwun  j,:ji»jflfl^ 
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WILLIAM  A\  STUART, 

Appellant, 


/  ;      APPEAL  FROH 

'^^'^  / 

\  i  }     CIRCUIT  CCUHT, 

V  I 

JC15J3'K  PKGKRS,    AI.BKRT   3T0FTS,  )      COOK  CCOTTY. 

Wi^DELlN   IQSYER  ^  SOHS,    OlfS 
BeRKilS,    K II  TEL   C^GAR   COJ^AflY 
and  ANHJSUSBR  BUSCH  COMPj^Y,  ,  -, 

wpe^i....     2  09  I.A.  623 


MR.    JUOTlCi^.  L5CDC1IAL.T)  r.?XIVEP..-''D  THS   OPIiaOti   0?  THE   CCUHT . 

This   is   an  appeal  from  an   order  directing  that 
certain  moneys   in   the  hands   of   the   clerk  of  the  Circuit 
Court  be  paid  to  certain  defendants   therein  named. 

It   appears   from  the   evidence,    that    coinplainant 
purehf^sed  a  saloon   and   cafe  from  defendant,    Joseph  Fegers, 
far  the  sun  of  |2500.00;      that  he   oaid   $1350.00  in   cash  and 
gave  nine  notes,    secured  by   chattel  mortgage,    for  the  re- 
mainder,   and  also  entered  into   a  contemporaneous  agreement, 
by  the   terms  of  which  the  said   Fegers  agreed  to  pay  all 
outstanding   indebtedness   incurred  by  him  in   connection  with 
the  said  saloon  and  safe  business,    within   sixty  days   from 
the  date  thereof.     This   contemporaneous  agreement  provided 
further,    that   if   the   said   indebtedness  was  not  paid  within 
tha  time  specified,    the  aforesaid  notes  and   chattel  mortgage 
should  become  null  and  void.     The   evidence  further  shows   thA 
the  said  Fegers  failed  to  pay  the  said   indebtedness   in 
accordance     with  his   ag:reeiiient;      thot   several  Judgments  had 
been  entered  against  him  by  certain   of  hie   creditors,   who  had 
threatened  to  attach  property  sold  and  assigned  by  the  said 
Fegers   to  the   complainant . 

All  of  the  foregoing  facts  were   set  forth   in  tVie 


i 


(?is£s^    f   eas 


■  av 


.  T?.r-^o  ?^'>o    \  ..••TH'^?:.  MHft.u  ,cr-i,i02;'e  ii^aco^ 

(  am  ,i;hoc  <¥.  nKYwM  aiu-aaasuR' 

p.v'o  .A.T  9  0?'':      ---i-M'^ 

.T'.-'-^r   ^r?  -^  ^Jl'ci'i*)  .I'lT  CI'  fI';;Via:^'G  rjArvioU  I'lrjIT^aa  .BM. 
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-«-t  arlj  laJ    ,•-.«, .firm  Xciiarfo   T^ff  fc»'iu»t»s    ,'i«j4"o«  »nJtn  ©ra's 

ilr.  yaq  c/  fcrssTTts   «i©3>eM   l)iBi2   9Zf^  doidv  to   etatn:}  oxXJ  x«f 
r'liw   o9t*09iaoo   al    ^irt  'i:cf  bi/'X*i4nfsi   ace nb» J o'eJbni    rJniibnA4«>«* 

.-rlrij-i Y  t±aq  ton  «j»v  ■joohf'^rf^bni  b2«o  »iiu  71  Jtiii  .i^iUtirt 
;;uBS''^oft  X&iJ«iio  bra  eaicn  bi^.a^io'iw  .»f£d  .i^&iJtlJtjecm  tmtt  tuLt 
ttiJ    ttrrt»-ir    rciSfSUt    •tlf^shiv©    ©/CT       .  hiOT    LfMl    liJCfn   «moo»rf   tlWCtife 

b«tt  ettmn-^vl  l*r^r9B  iiiriJ      {;fziftni9  9ic;«  aid  liiiv     •0Gut>Y060« 
&Bil  Otto   ,tTO^ih»'io   -itn  ^o  niBJ^ttS  x^  oixl  tauiia;)«  b^rra^n*  tteecf 


bill  of  coi^latwt,   vr.ich  reciXed  further  tlriat   the  seii  noteu 
liad  beea  assigned  and   transferred  by  the  said  Pegers  to 
persons  unioiown  to   the   coBtplainant ,   vjho  were  also  made  par- 
ties defendant . 

The  bill  pr&yed  that  the  said  notes   and   chattel 
mortgage  be   declared  null   and  void   and   of  no   '-ffecc;      and 
that  the   court   issue  an   injunction   restraining  the  defendants 
from  foreclosing  or  attempting  to  foreclose   the  said  chattel 
mortgage  and  from  collecting,   negotiating,    transferring  or 
assigning  the   said  notes. 

t}p«n  the  recomn3endr:tion   of  a  master,    a   tenporary 
injunction  was  granted   as  prayed,   -   upon   condition,   however, 
that   complainant  pay  to   the  elarlc  o\'    uhe   court   the  amount   then 
due  on   one   of  the  notes   in  question,    the   a  -id  payment   to 
abide  the  further   order   of   the   court .     Similar  orders  were 
subsequently  entered  from  time   to   time  aa  the   other  notes 
matured,    until   coagplainant  had   full/  p«id   all   the  notes   to 
the   clerk  of  the   court. 

Defendant  ? eg eis  filed  a  general  and  special  demurrer 
to  the  bill  of  complaint,  m^ile  the  other  defendants,  v»ho  were 
described  as  the  unknown  owners  and  holders  of  the  said  notes, 
entered   their  appearances  and  m&de  answ^rr  to  the  bill. 

Upon  a  hearing,    the  court   fntered  the  decree  herein 
coBiplained   of,    which  directed   that   the  moneys  which  had  been 
paiu  to   the   clerk  of   the   ecu   t  by  complainant  pursuant   to   its 
aforesaid  orders,   be  paid   to   the  legal  owners  and  holders   of 
the  said  notes   (being  the   defendunte  hrrelr  mentioned,    other 
than  the   said  Fegers)   upon  their  surrender. 

The   record    contains  no  certificate   of  evidence; 
neither  does   the  decree  itself  recite  any  findings  of  facts 
to  support  it.     The  recital  in   xhe  decree,    that  the  equities 
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t*i   n«   ^«»«9Taq    }n»r..:^iqno:3  \d  Jtuoo  9ciJr   lo  2i-jt»X:.    utii  oJt  inJUq. 
."X^ha^viua  litiij   no^u   {a-ia-it'^  bins   atit  a»iif 
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of  the  CHBe  end  tho  right   to  the   ciiiid  fundc  wore  with  the 
defendfcjita,   \^aH    insuf  ricicmt .      (Gray^e  La.ke  M.  ^,   rhurch  v. 
Ijetculf .    Tiif)   111.    54.)     yurthermore,   no  diapoaition  was  made 
of  the  demurrer  filed  Ijy  defendant   Fegers,    to   tlie  hill  of 
GOB^jlaint.     The  action   of   the   cTXirt   in   entering   this   decree, 
which  in   offect   disposed  of  the  euIjJ  ect  niatter   of  the  suit, 
"before   issue  hrd  been  joined,    mad  without  also  disposing   of 
the  hill    of   cori  Icint   or  diBBolvint;    the   injunction,    was 
clearly  erroneoue . 

Per  the  reaeone  assignod,    the  decree  will  be 
rerersed  enrf   the  cauae  renaended  for   further  proceedings  not 
inconsistent  vrith  the  vie'^s  hereinahove  expressed, 

REVERSED   AND  REiilAN'D:?D  WITH  DIHTiiCTIOHS. 
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a  corpor;  tion, 

Appellee, 


CHAliLBb  S.   oMITH,    Individually/ 

and   £0  Pr  •fsidevt   of   tho  ?..Orird/bf 
Looal   Ioq>royementB  of  the  Cit^ 
of  §erwyn,    f^nd  UlTiaT0\7R  O^^^ll^   of 
certain  bends, 


AFf£AL  FROM 

CIRCUIT  COURT, 

COOK  COLNTY, 


OK   APPiSAL  OF   CHAHI*B8  S,  jSHITH, 
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MR.   JU:.TICK  MODCEIALD  D^ILIVSH  SD  TH3  OPIfllOM    OF  TH^   COURT. 


This   is   an  appeal  from  a  decree   ordering  appellant, 
Charles   6.   v>Bith,    individually,    nn&   as   treasurer  of  the 
Diamond -Snith  Company,    a  corporHtion,    to   deliver  up  within 
three  days  from  the   ooitry   thereof,    to   the   clerk  of   the 
Circuit   Court,    certain  bonds   issued  by  the  City  of  Berwyn, 
and   in  default   thereof,    that   the   contplainant    (appellee)  have 
and  recover  agr.inst  the  said  Charles  L>,  Gmith  a  personal 
decree  for  the   sum  of   9620.86. 

This    proceeding  was  brraght  by  appellee  under  section 
23  of   the  Mechanics  Lien  Act,    which  provides  that  any  perscn 
1*10   shall  furnish   labor,   material   etc,   to   any  contractor  for 
a  public  improvement   in   this   v^tatf>,    shall  have  a  lien   on  the 
ikoney,    bonds   or  varrnnta  due   or   to  become  due   such  contractor 
for  Buch  ia^jrovcment.     The  bill   of  conplaint  alleged   that 
appellee  had  furnished  material  to  one  McCarthy,    the   contrfictor 
for  the  erection  of  a  sewer  for  the  City  of  ^ervyn;      that  lien 
notiee  had  been  duly  served  upon   the  aaid  City  of  Bernsrn;    and 
that   at  the  time  of  the   service  of  said  notiee  there  was  unpaid 
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on  the   contract  a  certain  sum,    therein  raentlened* 

The   court,   by  its   deoree»    found  that  the   Bald  City 
•f  BerT;yn  had  "been   duly  eeryed  by  appellee  with  notice  for  & 
lien   on   the   said  bondR,    after  which  it  delirered  theia  to  the 
■aid  McCarthy,    who    in   turr    nold   them  to  the  DiajJiOnd-3mith 
CovspBTiy,    a  c  rperation,    and   delirered   same  to  appellant,    Charles 
S.   Saith,    as    its   treasurer;      that  the   consideration   for   the  eaid 
sale  and   delivery  was  paid  by  the  said  Biamond-Gmith  Oorapany, 
irtiich  the  decree  recited  was   controlled  by  the   said  tJmith, 

The  sole  question  here  presented  for  determination 
is,    whether  the   court  prooerly  entered  a  personal   decree  a^^inst 
appellant,    Smith,    for  failure   to  deliver  the  said  bonds  as  de- 
creed by  the   court.      In  view  of   the   court's  finding  in  its  de- 
cree,   thnt   the   said  Diamond- Smith  Company  was   a  corporation; 
that   the   consideration  for  the  sale   of   the   said  bonds  was  paid 
by  it;     and  that   salA  bonds  were  delivered  to  the  said  corpora- 
tion,  through  the  said  omith  as  its  treasurer   (to  none  of  which 
findings   appellee  objected),    we  are  of   the   opinion    that  the 
court   erred   in   rendering   a  personal  decree  against   the   said  ^aith 
for  the  failure  of   the  coofspany,    and  of  him  as   treasurer,    to  de- 
liver over   the  said  bonds.     The  corporation,    being  a  legal   en- 
tity,   L^mith,    ae   its  officer,    could  not  be  penalized  by  a  per- 
sonal .ludaiment   against  him  for   the  failure   of  the  corporation 
and  of  him  as   Its  treasurer,    to   comply  with  a  rule  of  court* 
Therefore,    insofar  as   the  decree  holds  the  said  Sadth  personally 
liable  for   the  said   indebtedness,    it  will  be  reversed. 

RliJVSRS^aJ.AND  REMANDED. 


»ii. 


.h*c©i(o»{n  nJ:j»":;>dJ    j-iiufi   nlMtiBt   n  f:>n'tttmt>   exit  trO 
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-^Toqnp-    .oi'^a  *>a\*  0/    :piGvxXni>  •lew  abaocf  tii»9   t-^rf.J-  brad     jlJt  X*^, 
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£L0DIA  T.    DICK,^ 

Appellee/ 
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aHTHUR   WOi*F,\  /   ) 

S^ppellwfit, 

APPSAL  FROM 

▼8.'  /  )        MUNICIPAL   COURT 


OF  CHICAGO. 
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MR.   JUiiTlCS  McDGHALD  DiSLIVBRiiD  THS  OPISIOK    OP  THE  COTOT . 

This  was   an  action   in  replevin  to  recover 
pOBseBBion  of   a  diamond  ring.     The  court  found   that   the 
def  end&jit  had   a  lien   thereon  for  the  payment   of  certain 
aoneys   claimed   to  be  due  her  from  the  plaintiff,    to 
secure  thr  payment   of     hich  the  ring   in   question   wae 
pledged  with  the   def end«mt .     yrom  this  finding   of  the 
co\urt  plaintiff  has  prosecuted  this  appeal. 

Mo  queBtions  of  law  are  raised  on  this  record 
i^ioh  in  our  opinion  merit  consideration.  The  question 
presented  for  the  determination  of  the  trial  court  was 
one  of  fact,  viz.,  whether  or  not  the  plaintiff  was  In- 
debted to  the  defendant,  and  if  eo,  whether  or  not  the 
ring  in  question  had  been  delivered  by  the  plaintiff  to 
the  defendant  to  secure  the  paynirait   of  such  indebtedness. 

Without  analyzing  the  evidence  on   these   ioaues, 
w^ich  was  somewhat   conflicting,    it   is   sufficient  to  say 
that   it  ajsply  supports   the  finding  of  the   court,    and  hence 
the  Judgment  will  be  affirmed. 

AlPFISMSD. 
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PiJlOPLK   OP   rtoS  STATE 
OF    ILLlif0l3,\ 

!i)ef  endant   in  -i^i^ror, 


▼•.\ 


EMRY  BRO'm, 


PlaltftiCl^in  Error.  ) 
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MR.    JUSTICE  MeDOHALD  DJiiLIYSRISD  THT5  OPINIOSI   0?  THB  COURT. 


This  vrrit   of   error  brings   up  for  review  the 
Judgment   of   the  trial   court   finding  plaintiff   in    error 
guilty  of  the   criminal   offenoe  of   "being  an   inmate   of  a 
house  of  ill  fame  for  the  practice   ©f  fornication." 

In  the   C8.8«  of  People  v.  Rice.    277    III,   S21, 
the   court  held  that  the  word  inmate,    as   used   in   sec.   57a»l 
of  the  Criminal  Code   refers   cmly  to  one  ^o   i&   there  for 
the  purpose  of  plying  h^r  busineas,    and   that    it  necessarily 
refers   to  a  woman.      It  fellows,    therefore,    that   the 
plaintiff   in   error  was   improperly   convicted^  and  accordingly 
the  judgment   will  be  reTersed. 

RBTERSED. 
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MATHAN  TORETZKS,      \  J/^IHTBRLOCUTORY, 

APP3AL   PROM 

▼  8.  't  /    )  CIRCUIT    COURT, 
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COOK  CmtKTY. 
FRANK  liErjIR,    LOUIS  SWBJ^IBY,       I 
and  ¥RED  HORTCN,  #        ) 
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\  J 
MR.  jUbTiCE  McDcaiAia)  DnMimmi  ths  opihioh  op  the  CrURT. 

This   is  an  appeal  from  an   injxmction  order  commanding 
appellants,   defendants  loelow,    to  turn  on  the  water   in  the 
pread.Be8  owned  hy  ooaplainant . 

The  "bill   of   complaint  alleged  thet   cosoplainant   is 
the   ov-ner  of  a  certain  building  in   the  Tillage  of  Maywood,    the 
second  floor  of  which  he   occupies   as  his   residence,    and  the 
store  below  is   occupied  hy  a  tenant;      that   the  said  Village  of 
Haywood  possesses  an  artesian  water  system,   by  means   of  wlch 
it  furnishes  water   to  the   residents   of   the   said  village   on  a 
■eter  t^ksxa,   for  a  consideration;      that  on  July  7,    1917,   neither 
the  coaqplainant  nor  his   said  tenant  w^s   indebted  to  the  said 
Yillage   for  water  furnished;      that   on  said  date  the  defendant 
Meyer,   lAio  was   then  holding  the  office   of  water   superintendent 
in   siaid  village,    and  the  defendant   Sweeney,    who  was  then  the 
village  marshall,    and   the  def  esidmit  Norton,    the  village  repair 
nan,   went  to  the  aforet^ald  prcmiaes  and  informed  cansplainant 
that  they  were  going   to  shut   off   the   said  water  supply, 
assigning   as  a  reason   therefor,    that   complainant  had  failed 
to   testify  to   suit   one  of   the  said  defendants,    in   certain 
litigation;      that  the  defendant  Norton,    at   the  order  of 
the  said  Meyer,    thereupon   shut  off  the  water  supply  to  tkc 
^        said  premises* 
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The  13111  further  alleged  that  defendfrnt  Nortwi  waa 
irreBponsihle  and  unable  to  respond   in   damages;      that   co«>i 
plainant  would  lose  hla  said  tentmt  and  suffer  irreparable 
loss,    injury  and  inconvenience  if  the  said  vater  supply  remained^ 
shut  off  from  his  said  premises  at  the  caprice  of  the  defendants 
and  through  the  aalicious  persecution  of  the  "petty  villags 
tyrant,   Prank  Keyer,   holding  the  triple  office  of  water  super- 
intendent,  water  collect,    and  sewer   inspector,   usurping  the 
arbitrary  autocracy  of  an  is^erial  czar  In  all  the  nultiplicity 
of  his   official   capacities;"     that   complainant's   damages   could 
not  be  accurately  estimated  or   computed   in  money  and  that  con- 
sequently he  had  no  adequate  remedy  at  law;      that  unless 
def«ndant8  were  restrained  from  interfering  with  the  water  supply, 
tb.9   result  would  be  a  multiplicity  of  suits  between   the  parties, 
Whi6h  vfould  result   in   irreparable   injury. 

Then  followed  the  prayer  that  defendants  be  re- 
strained from  Interfering  with  the  free  delivery  of  water 
through  the  meter  to  the  said  building,    and  from  axmoying, 
assaulting   or  profanely  and  obscenely  abusing  the  complainant, 
until  the  further  order  of   court. 

Ihe  Village  of  Maywood  was  not  made  a  party  defendant. 

On  the  presentation  of  the  bill  of   complaint,    an 
injunction  wac   issued  as  prayed  therein,    and   in  addition  there- 
to,   the  defendant  Prank  Meyer  was  ordered  to   turn  on  the 
water  in  the  said  premises  forthwith. 

l^efendant  M^etr  filed  a  general  nnd  special  demurrer 
to  the  bill   of   complaint,    and  a  written  motion   to  dissolvs  the 
injunction.     ^ef«»dantB  Sweeney  and  Norton  filed   sworn  answers 
to  the  bill   and  also  moved  the  court   to  dissolve  the   said  in- 
junction;     all  of  wiach  said  motions  were  supported  by 


•s- 


»Xrf«-"!*q-9Tnl   toTt^WB   hofl   ^m'nac^   faXjje   sJtrf  weoX   blsmyt  .tiWittiaXq 
h«»Ai/«a*i  ^X'^rfcfa  iot«ir  hinn   ©rfi  11   aorroinov'noonA   j^^/jxs  -^Tfwt;,ffjt    ^«i8oX 

•^AlXiT  ^iJ-eq"   oi(J  ^0  no iM;/p«»«'K^q  «iJOiolXj9Ct  stii  d'^itoiAS  btta 
"'nqiT*  T**'"  ^0   rrol^'^o  <>Lqt>&  *rfJ-  TftaibX ;>.'■(    ,T9xef*  >insit''l   fioBT^i 

^X^•oo  B«5fi«i:)fc  w '^narciflXqfflOo  <tJMf;t     "j^oiJiorq^iso   Xsla^'^l-®  aXii  to 

-oeo   ^oa'l  baa  x^f-^'^  ^^   t-s^uqisnc*   -io  h9iiSisaiiB9  xl&ia'itfri">&  »Gf  Jon 

ftsuXw  :iiuiJ      ;w»jX  .^js  ^b<jfl!«Tt  ecfjBVp't&n  on  bad  sri  \;X^i»wpoR 

.^£ii.'trti  QlfSti'xyqBt'lX   ai   Jli/39"(   Mif<3r  utoiriw 

.  j-:a/oo    to  noijrjo  i»rf*^'ju1  'a/l.t  Xi.^'mi 
/n    ,JaJtitXrTisco   'to   liXcf  *«iii  lo  n<>Xiiiiii'i>it'xq_  ^rii  rjiO 

%iU  «7io8•l^  oj   nox^eci  cx»3ilT^  a  i»isi    .j^ixXaXcpios   to   XlJ^cf  •ifi-  o;^ 
»T*«ena  /cxovc   teiil  nE>lT«K  boo  x*n»ow*-  oia<sl>a9l:&'^     .  rxoiJajnvtnJt 


-9* 


affidaTits.     Upon  a  hearing  thereon,    the  said  notions    to 
dissolre  the  injunatlen  were  denied,   and  from  this   order  of 
denial  defendants  hare  appealed. 

The  defendants  were  descri'bed   in  the  bill  an 
•ffioera   of  the  eaid  village  and  ae   such  were   charged  with 
haying  acted  arbitrarily  in  shutting  off  the  water  supply  to 
the  premises  in   question.     Kevfrthelese,    they  were  Buuie 
parties  defendant   in   their  Indiyidual   capacities,      /'jad   it 
is   clesr  from  the  allegatl  ms   ^   the  bill,    that   the  Village 
•f  Haywood  had  an   interest  in  the  subject  matter  of  this  suit 
sad  hence  was  also  a  necessary  party  defendant. 

An   examination   of  the  bill   of   cosiplnint  diBcloses 
that  it   is  barren   of  essential  aTerments  of  facts  to  warrant 
the  interposition  of  a  court  of  equity. 

7or  the  reasons  assigned,    the  decree  will  be 
rerersed  and  the   c?iuae  remanded  with  directions  to  sustain 
the  demurrer  and  dissolTe  the  injunction. 

RlSVERSKi)  AND  HliiliAND  .D  WZTH  DXRHCTICSfo. 


.baXuftcq.*  0Ta3rf  (^iaabm't^'c  JL&iia»Jb 

Dtaa   et»«  x®^'-^    ,3«fltXp/i^-..  v*/      .Xioi^seup   aJ    .'Aoai,.a?JT^  044" 

srjwiXXiV  i-'if^    t>'ri:f    ,tXXcf  a.-U   "lO   arf.U<aniL«  ^^f(,t  bio-cI  i*!*^©,  ajk 

.crrtsJin:;"i.oii  x^^c»9  viat;aan<ju  a  ©eX«  csw  oonjjrf  hm 
ii»&«Xr>«Xh  JxitAXtTxov)   tc  XXJt^i  ^dS  to  aoX^jittiMfmn  wA  ,,^,,, 
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THE  HARftlii   AUTOKATM  PHE3S 


Ta. 


CH'iim  07  IHBAI   COMPAHY,  % 

corporation,  \  ^     , 

App^Uant/     .S:(J9    J^^^    (529 


)   APPEAL  FROM 

)      MUHICIPAL  CCXmT 

j  OF  CHICAGO. 


MR.   JU^JICB  MATCHJETT    DllXlVSfiRKD  THE  OJ^IHIOir   OP  THK  COURT. 


This  is  an  appeal  "by  the  Creaai  of  Ifheat  Company, 
defendant  below,    from  a  Judgment   entered   in  faTor  of  the 
Harris  Automatic  Preoe   Conspany  upon   the  verdict  of  a  Jury 
for   the   Bum  of   $2213.28.     The   claim  was  for  the  use  of  one 
of  appellee's  printing  preeaes  under  the  terme   of  a  written 
contract . 

On  Deceriber  2,    1910,    appellant  wrote  appellee: 

•  «  *  «  •  My  proposition  ie  ae   follows,   -  You 
may  leave  this  press  here  for  six  months,  you   to   insure 
it   and   the  title  to   seme   to   remain  yours,    we  to  be  under 
no  liability  for   the  pr«es   if   si'jne   is   destroyed  by  fire, 
strikes  or  for  any  other  oause  not  due  to  our  own 
negligence. 

"Ae   soon  as  your  expert   is   rtsady  to  turn   over 
the  prees   to  us  we  will  accept    it    on   those   tersis  and 
put   it   to  work  on   our  labels;    we  to  have  the  option   of 
either  rejecting  or   ancepting  and  paying   for  this  press 
at  any  time  within   the  six  months  mentioned. 

"In   default   of    rur   accepting   in  writing  the  press 
either  on   or  before  six  months  from  the  date  when  same 
is   turned  over,    it    is  understood   that   it    is  rejected 
bUtomHtic&lly. 

'In   case   the  press   is   rejected,   we  will  pay  you 
$1.4C  per  thousand  for   all  perfect   labels  which  it  turns 
out,    the  understanding  being   that  the  press   shall  make 
in   as  nearly  as   possible  a  continuous  run  upon   our   labels. 
You  to  be   charged  against   this   r)1.4r  per  thousand  for   all 
expenses  attending   the  running  of   the  press   including  such 
excess  wastage,    if  any,    that   there   shall  be  over  li  per 
oent.   ♦  •  «  ♦  • 


\ 
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IfliT'    JAaSiA    (   \  ,90lIt«;qA 
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.Tfnr^-^.   MT  "S^   lC![.?i^  iXHT  a":5:?:7l.X'->^    T-KiHOTAiJ  Ji'JlTo01t  .aJt 

aii;.'  lo   lOTs"^   al    ^•1*l>*n»   J^nasES/jwt  /3  B.ftit    .wolfed  icwha»Tuib 
•  no   1<^   r>«:i)  o:<i    lol    aa«  wis/a    ,5rit      .SS.aXBU|.   lo  eafJlH   »^$   %nX 

»av4ai   rJ    ./nv,    .orfj.-roe  r.fco  -xot  oToa  yjte'iq  eirfi   ©ViisI  ^l;«al 

.siJfi   \d  6oT"i«n'>i>    fit    9in^'«   *ri    sna-iv,   3  '^    tot   xiiXi;cfj,».U'   Ofl 
.TWO   iMO   oj   ocfc   jcrv  -•i/iSo   T6rfj«  Tii'uj  "ifii  *i »   iiajtii^a 

novo   iriw^   0^   \tt^yi   el   .tif^qjcj*   100 ^j  e^i   none   eA" 
titf    acTTftJ    *t:n':/    Rr>    >i    ^q^'.>'!-   iXJtw   ^jw    ecf   0^    fcisiq   orfj' 
*r    .tciiqo   ^:is   9rmd  or   5t    ;iI«>f/eX  -sir'    bo   lito'"  o.t   .ti    *iiq 

»««s   rtrrf^"   9i«b   irij   fiTorr").   «/iiao.A  xia  arto'tcjJ  10  no  lorilio 

•■'OX   iAa   -ii«   f?    ...ftlost^-    al    ttao^q  •xl^   ©ruv   nl" 

:;nno   e  9Xcf2as'><<   ait  \£iK9a  bm  ai 

-    to  snlmurv  «rf^   ^nlhnuiia  •••fi*qx* 
.    ,-  -      -    -- c  ladJ    ^arfj    ,Xn«»   lit    .ai&w^itbW   •■«9X« 
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On  December   5,    1910,    appellee  replied,: 

"   «   *   *   *  *hil*^3  the   conditions   that  you  request 
coTering  a  further  trial   of   the  prese   are  pretty  serere, 
to  be   entirely  frank  with  you  tre  think  that  if  the  con- 
ditions  wore  reversed   thnt  we  would   ^Hk  Just   about  what 
you  a»k  of  us,      se  have   concluded   to  accept   the  conditions, 
as   stated   in  yours  of   2nd,    for  we  know  to   a  certainty 
that    that   little  prese    can  be  Made   to    do  your  work  in  a 
tianner   that  will  prove   eminently  eatisf   ctory  to  you.  «  *   ■ 

The  press  was  repaired  and  put  at  work  under  the 
tsrms   of  this  agreement  on  December  7,    1910. 

On  April  28,    1911,    appellant  wrote  appellee  Vcmt 
the  press  did  not  wsrk  satisfoctorily  and  said,    "Ve  will 
advise  you,   ho«?ever,    lEomediately  this  run   ia  finished  and 
would  ask  that  you  roake  your  arrangements   for  the   reiuoval  of 
ths  press  so   that  there  wili   be  no  unnecessary  delay  after  the 
finishing  of   this  znin."     This  was  a  rejection   of  the  press, 
and  the  letter  recognizes   a  terainaticm   of   the  right  to  use   it 
under  the  contract  lAian  said  run  was  finished. 

On  May  3,   1911,    appellee  replied:      ••  «  «  ♦  •  Our 
Mr.  Hula  will  be   in  Minneapolis    in  the  very  near  future,   and 
promising  you   in   advance  th?t   he  will  not  bore  you,    1  hops 
that  you  way  see  proper  to  give  him  a  short  nttdienos.  ♦  «  *  " 

Hula   called  Itey  11,    1911,    and   conferred  with  Hr.  Vapes 
of  the  CrTiam  of   ^eat  Cnnqpany  and   appellant   claims  that   at   this 
conference  n  contract  was  made  between   the  parties  whereby 
appellee  was  to  make  and  deliver   a  new  press  to  appellant  for 
tlae  sun  of  $6750.00  and  as  a  part   of  the   consideration,    appellee 
agreed  to  waive,    release  and   cancel  all   claims   for  the  ?7ork  dont; 
upon*^  tlric  rejected  press.     The  principal  witness   for  appellant 
on  this  point    is  liKpea,    «hoae  testimony  ia   somewhat  vague  and 
uncertain,    while  Hula   testifies  positively  (and  his  testimony 
as   to   this  partioular  point   is  not   denied  by  Uapes)   that  he 
told  Mapes   at  N       time   of   the   conference  that  he   (Huls)  had  no 


:b»llqtx  HftXIvqqs    ,0X61   «?  loofhiso&ct  nO 
leoi/pf>"s  joy  **dj    ja«J:J-t!>fro3  eii.t  «iJ:inir  «   *  ♦  #  • 

'^ir  %  »^  wood  tfw  lo't    (biiS;   to  atuox  til  boi^J&  sm 

•    ♦  •   .cc\;   :;   '^TOlw.  ltii««  xX^n«nX3ie   ovot^.  XXJtw  ^/>fli  79aas» 
»rfj   tflbflur  iT^aw  j/i    ruof  bm?  b^ntf.qtr  »«v  teeaq  «kT 

ixitt   f>eXX»v<[«  elQiv   ^HHXXAqqn    «XX<^X    ,0.^  Xi'xqA   nO 

XXlv  •**    ,ti«c  bna  \Xiii9^0MtBiiJ'.4n  .l'i«w  Jcn  bib  Citsoiq  Qil;f 
ban  j'odaiflil  »i  run  oXxfi  xlaiaXbw^nt    ^t^rmiod   ,ucx  osXTbii 

,«««7q  •iii  1[0  noi-rr--  t»i  a  aww  aiilT     ♦»«iun!;  will*  "io  ■HBXdti^taX'i 

•  bttiieinit  a/iw  iTi/i  Mac   natftp   JsvtJ'wno  »ri*  TOJbjntf 
oaO  ♦•■#••      ;<iiaJ:Xq£,i  96ll*q<iM    ,IXCX    ,£  ^.«   «0 

•^oii  I    ,C'ox  diotf  ^Tofl  XXiv  »rf    A^rf^   6oni»Ti5u  rtl  ««»x,  a«i«-iflf«»Ttq 
•  *  •   •   ••omiAlfe   sftoile   is  aiiR  ftTla  oS  t^qotq  »»«  '^jaw  u»^  inAi 
••<iirif  .Til  jiiiv  b«v?*"»j»o  boM  .xxox  ,j:x  ii!i;f  h»,:X«o  aX»H 
•  id#   ;«  i^vitl   aaiUiXf^  ^ttJilit^ni   bitm  \ningBo''J  iM>tiH  to  auantQ  fdi  to 

;ot  ■t»»XX«<;q«  OJ  auanrq  w#n  a  -SdviXsb  fen.?  aiLam  o.t  ea<^  r./olX:>q<I,M 
»i:XX9'7qA  ,aoti i'i0tiitn»'3  *tQ  tc  iTiiiq  4  »>:  |)nii  CH}«Od?ai^  lo  st'- 
««ab  M«rv  9x£/  -TO'^  sorXaXo  11m  Ittotwo  bns  boh&I&'i  c«tXj»w  ol  b»»Ta« 
lisaXXft<(^  ict  B«»«^X«f  ZsuiliQttltq  9dt  .  iie««4|  l^io*^**^  mC^ 'nocjy 
Jbflw  ftli^T  ^MfwMTOe^  Qi  lgfi6ail;fs»#  wtptfyr  ,»»Q<iM  si  ^oXoq  oZi'ii  no 
taomiitas  aid  bmt)  xlatiJtuoq  «9Xtii«o#  aiuii  nlXi^  tttiu^'iaotw 
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authority  to  cosqilete  the  settlement,  but  the  proposition 

Buat  be  subnitted  to  his  company,     HulB  is  corroborated  by 

the  contents  of  a  letter  written  appellee  by  Mapes  for  the 

appellant  the  aaae  day  which  begins,  * 

"Confirming  conTersation  had  today  with  your 
Mr.  HuIb  "vlth  regard  to  the  Harris  press  now  in  our 
poaaession  will  say  this  press  haTini;  proven  unsat- 
isfactory and  we  being  w^oranted,  undsr  the  provisions 
of  our  letter  of  June  10,  1910,  to  order  its  removal 
from  our  premises  as  v/e  did  in  nur  lett^er  of  '^pril 
28th,  1911,  yet  being  willing,  at  your  request,  to  give 
you  another  chimoo  to  make  good,  we  will  make  you  the 
following  proposition:   *******, 

The  record  fails  to  show  that  this  proposition  was 
accepted,  or  that  the  minds  of  the  parties  ever  met  in  regard 
to  the  same.  This  defense  was,  therefore,  not  established. 

However,  the  statement  of  claim  in  this  case  de- 
clared upon  the  written  contract  evidenced  by  the  two  letters 
of  December  2nd  and  December  3rd,  1910,  and  this  contract  as 
before  atated  waB  rejected  vmder  its  provisions  therefor 
within  six  months  from  December  7th,  1910.  The  statement  was 
perhaps  broad  enough  to  cover  sums,  if  any,  due  upon  a  quantum 
meruit,  but  no  proof  thereof  was  offered. 

lor  was  evidence  offered  as  to  the  precise  nuiriber  of 
labels  lAiioh  were  printed  upon  the  pre^js  during  the  time  the 
contract  was  in  force,  nor  proof  of  the  various  items  of 
expense,  etc.  iaourred  during  that  time,   ^ile  appellant  kept 
and  used  the  press  after  the  termination  of  the  contract,  its 
liability  for  such  uoe,  if  any,  vould  be  upon  a  quantum  meruit 
and  not  on  the  contract  which  provided  for  the  terms  of  use 
only  vhile  the  contract  was  in  force. 

7er  the  reasons  indicated  the  judgment  of  the  trial 
eourt  is  reversed  and  the  eause  rewuided. 
RJSVSRSXD  AHD  RSMABDKD, 
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erf  *»*«io<ctie»   «1   8X»n     ,Xn-5qaTOo  ^i«i  <sjf   &»;>ijtwcf««  e»<i  ^asuia 

-    ,Bttly,(ftf<  Hr> ittr  Y.ftfc  *iBfia    »jbI^   iaiiiXX«'.jq» 

-♦rtsm;  ff'T«*rq  nnirtul   etone;^  «ildt  *tj«a  XXiw  «oiut;oftec!<i; 
•not     rcTfi  ?>ifi   ^•^flL'   ,ljs^naTT^*   sjrtistf  ©«  i*«<..  x'xojrsiilui; 

ix-iq'-.  1o  irt/i^u    t(jn   III  bm  tsw   E.U  aoa.iaj'xcL  'xuo  ispicl    ,,^  ^ 
>•  »•     >J    ,/«»t/.^'^7  Tirr>v   ;f«    ,.iniiXJlw  Tnl^ft"  Hx    ,XXGX    .iiJ-fig    ■"''"■ 

,•  «   tf   V  ^  «  M-      :ftdlJi«ftqo's<f  siixwoXXc't 

*q»-"l  ^ts«Ii»   ja  »Xli&      .s-fiJ    Jrtxt;   HfJ^*"*^*   EMi^Taoiit   .d;^<»    ,»an:yigi;ic« 

Bit    ,i^K1iKr.'^   itls   1ft   ur  i^r.nttex'ri  vtti   T;«*l*i  Ra^iq  »rf*  bf>au  ba» 

^ktnsm  ayajnf>'|f>  iS   aa<iu  ix^  bluoir  .'/^nA  ti    «(rnu  aay«   Tot  x^XX^Jj»J;X 

eoo  "^o   9«a*i9^  Qrt7  "»©^   b&::iT6tq  riolilv  ii!>d)<t^noo  wi^t  no  iott  hoA 

.t>s>'i»\  al  atrv  ^&iiii:;fitoo  •rfl  •iiiltr  yXao 
Xciti  «jX^  !•  teKioi^tot  »<&  iSi»#«9llitxJi  «n»«A9i  silcr  toI: 
.i^«bf»Mm«  ••«xd  •ill-  fem  WtfTt-r^ 
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AFFJiiiJL  FROM 
)  MOTICIPAL  COURT 

O;  CHICAGO. 


if 


ORMD  LOI»£  PROGHiSSBlVE 
OKi}i!ia  0I«'  IHii  WiJai,    a 
corporation, 

/^pelXant. 

\       / 
MR.   JUiiTICa   MATCIDirrT   DSLIVSHED  TH^  OPIHIOH   OF  THK  COURT. 

This   is  an  appeal  by  the  defendant  below  from  a 
Judgment   entered  upon  the  verdict   of  a  jury  by  the  Kunicipal 
Court   of   Chicago. 

Plaintiff 'a    claim  was   for  #500. CO  alleged  to  be 
due  under  the  teriaa   of  an  accident   insuraneo  policy  on 
account   of  the  loss   of  her  left  hand.     The  loss   of  the 
hand  and  the  liability  for  the   injury  to  it  was  denied  by 
the  dofendnnt. 

The  ovidsnco  showed   that  pl?tintiff  had  acoidently 
slipped  upon  the  sidewalk  snd   felA  unon  her   left  hand  sus- 
taining a  Tery   severe   injury  which  to  the  medical  fraternity 
is    known   &£    "collee  fracture".     Teotlwony  was   offered  by 
plaintiff   to  Bhow  wjnd  Vy  defendant   to   rtisjprove   thnt    this 
fr&cture  haa   resulted   in   a  total   loss   of   the  usual  functions 
of  the  liand  which  it  was  necessary  that  plaintiff  prove   in 
order  to  recover.      Court  of  Honor  v,  TuiTier,    99   111.  App.   310; 
grand  Lodge   v,   Orrell.    :!06   111.   SOS.     Plaintiff  testified  to 
hdr   inability  tc  use   the  hand   arfter  tho  injury  and  exhibited 
it   to   the  Jury,  but    refused  te  penait  an  examination   of  it 
by  defendiintfe  experts.       These   experts  were   called  by  defendant 
as  witnesses  and  error   is  urged  here  in  the  matter  of  the 
rulings   of   the   court  upon  their  evidence. 


B&Uii      -     SSIS 


•10.. I  JiiX^^A 
^0  Ju*«3lOIft'W 
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9^^   "io    8G0X  srft     .hn«ii  ^teX  isxl  to    eoeX  9di  to  in^ 

XXia»&if-90    fciift  l'ii^nJ:«I<r  v»rr<^    i>*wo."f«   f»0A«frJ:v9   erfT 
-»»t   bnar:  ilsX   t5»x(  noqir   f£i-\   fcns  JiX/n/ftbia   ©rfJ   nroifM  JbwQijXXa 
XJxin»i«t'T  iAoibmm   oni   nf  doiAw  xtuIaX   91*790   xrf.0V,a  l^tiifitHit 

•  roiitrttfl  Xausu  ©if J   "to   aaol  Im^ai   »  nl    ':)-t JXjuaei  bAd  arxuia.dvt 

jOX^   .qq/-   ,iXI  ©r    ,TflLrr^O[  .▼  oonoii  3£  Ctf'.?T',     .Ttevodoi  e^  "v ■ 

oi  l»»iXti5«^  "^1  Jc J n/<»I'.     ..'^r   .III  dor.  .J/jyrrO  .»  <»ai^cJ:  l.^^._^ii 

ii   to   aoJtit.oXmsT*  na  ;?i«n9Q  o^  b99t/l9t   iu4  ,X»ift  •^^  '^-'    -^ 
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(tet  vitnesa,  Dr,   Aicenstadt,  who  had  examined 

plaintiff*  e.  hsnd.  shortly  jifter  th=  acclrler-t,    ileacrittsd  the 
Injury   thGr.^lo  and   said  that  at   the  time   it    ooourred   It  would 
cause  a  coamleta  loss   of  the  fUiictioi!  of  the  htsnd.     He  -.tae 
then  anke^  how  lon«3  th-.x   condition  w-ould  exist.      Objection 
being  made,    the   cnurt  aslced  the  witness    if  he   cniild  answer 
It.     ii«  replied,    "Yes"  whereupmi   tho   court   said,    "I  don't 
think  you   can.      I  lenow  you   cruiH.     So  (t,o  ahead  and   'mawer 
aojae  other   question.** 

imether  sx;pert   callod  h/  ''>ef.mdant  w:?.s   asked   in 
a  hypothetioal   quedtirn    fnnt   in  his    opinion  would  be  the 
result  of  Buoh  a  fracture  as   to  the  doformity  and  functioa 
of  the  hanl  and  wrlat.     After  objection  and  a   colloquy  with 
defendant* a   lawyer  ad   to  whether   the   expert   could   answer 
that   and   ether   siisilar    lueetiona   the    ciurt   said,    "It   don't 
take  a  lawyer   or  a  wise  man   to   know  that  he   cannot   axiuwer 
it*     No  man   could,     *  *  «      I   know  that  he   cannot   answer   it. 
I  doa*t  care  ^&t  the  witness  says  about   it     *  *  *     The 
only  question  here  is  the  condition  of  this  woman*  t3  hand. 
We  are  not  talcking  about  any  theoretical  hand." 

At  one  point   attorney  for  defendant  suggested, 
"This  doctor   is  an  expert"   to  which  the  court  replied    "I 
don't  care,    so  am  I."     The  attorney  still  insisting  on  his 
right   to   introduce  expert  testimony  upon  the    tjuestion   of  a 
colles  fracture  and   the  effect   of   it    (a  right  whioh  we  think 
ho  liad)    the  coxirt  said,    "I  do  not   care  what   the  witneas   says 
about  it  ♦  ♦  *  *   •. 

90  think  the  def^idant  by  the  rulings  of  ^^^^   court 
was  preTented  from  putting  before  the  Jury   conqietent  and 
proper   evidence  tending  to  sustain   its  theory  of  the   case, 
and  that   the  renarks   of   the  court   in   the  presence  of   the  Jury 
were  prejudicial   to    ohe  defendant. 


«>s<- 


*r:.f   .■>.  ill"  .:^:     ..'"-"Moo*   orl^   v»  »'^>i    -^X^r-i^rris   i^avsd  u '1:11  JulwXq 

tti  iJfav'ji   a.-rw  Jfiit&np^c,'    x.r-'  SoXier/   j-joq^a  -i'jtii-on/V 
•/'J    »o'   fclvfw  roinlqc   aid  ai   ^;;rir.    a.  ijweirp  Xi.'ui:i«>ri^o<jl"V;ri  « 

.^i   T»#enr    ^ocnis   ..fi  ^'niU  ifC;r.l  T     *  «   *     ,bLLoo  asm  of     .j^^i 

Off?     «    »   •      ^   vJL'otfij   a-iJiaB   ^J8«ii.txw  osi;t   J^xipr  d'sao  ^*«^f  I 

1"    k^llqte'z  .t^ucio  6_'fi  rfoirtw  Oi^   "tistixa  ft«  ex   t<ji^ooA  s1c(T* 
*nc«a    nftCJtyr  •ill   jcrtv  nxeo   ^0£S  oiJi   I**    ,bi:«a  ;J^i;.fco  erfj'    (bjtii  6if. 


?ar  the   eruor   Indicntod  the  judgZiiont  will  "be 
r«TQraod  and   the   caune  r9»?uid3d. 
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KR.   JUSTICS  MATCHCTT   D^IVSRSD  THE  OPIMION   OP  THE   COURT. 


This   is  an  appeal  by  the  coisplainants  'below  from 
a  decree   of  the  Circuit   Court   of   Cook  County  which  dismissed 
th«ir  bill   for  want   of  equity. 

Appellants  sre  the  wife  and  minor   children   of  one 
Huatand  John   Callahan.     On  l^ay  20th,    1913,    they  obtained  a 
judgment   in  the  Circuit  Court  of  Cook  County  upon   the  verdict 
of  a  Jury  ag.inet  Minnie  i>chroeder  and  Prank  Hallinan  jointly 
for  the  sum  of  ^BOOC  in  a  ault  brought  under  section  9  of  the 
Dram  ohop  Aot. 

The  bill  dismiBsed  by  the  decree  here  appealed  from 
was  brought  under  the  provisions   of  section   10  of  the  aane 
act,    for   the  purpose  of  subjecting   certain  premises  belonging 
to  appellees,  Gertrude  Hyan  and  John  J.  Healy  to  the  lien  of 
the  judgment  obtained   against  achroedsr  and  Hallinan. 

The   court  heard  all   the  evidence,   but  upon  a  con- 
sideration thereof  being  of  the  opinion   that   the  judgment  ob- 
tained under  section  9  was   insufficient   to  sustain  proceedings 
under  section  10,   granted  a  motion  of  the  appellees  to  strike 
out  all  the   evidence  end  thereupon  dismissed  the  bill. 


,a*XtsIi:»q^A 


/ 


/ 


•  yj-ii/p*  "Jo   JjMw    lol  XXltf  it^tiS 
m  'j*nk<if€o  \tit    ,M^1    ,rilCS   x-Ai   aO     .naxtaJLXaU   urtoit  bttyiSssuli 

XXlRi«t  <i»iTiJ:x«H  ifoTT'^   bn^  T.ab9<nAo^  alaidM.  ieal'  :§^  xiui  x  %o 

9iU  to  6  n»iioe'm  x^hau  J'Kjjwo'z^f  .tiwn  a  ai  OO'J^fiJ  ^9  «"'J»  »Jf^  ^•'i 

.^aA  qroif«i  iOsiCl 
•p>it  M»Xi»<r(7«  ••C9d  esTri^-b  fedi  ^rf  b«««i«rai6  IXJ:«:r  ©riT 

lo   n»iX  <»ifj^   o^   xl.'-yH    .1,  adoT,   bn;?  tug%P  nthtf^^oii  fi&(iiL^<i(^  O^ 
.naniXXsK  brtc   -^^bao'irxiot.    j^trxing*   bftiU^Jcfo   Jxisotjibwt  «ri^ 
-BOd   a   fio?t'   itt^    ,''•/!    'Iv^    SfO    iX/i  in:£isi<  ;)"iko:»    dfrit 

•  IXitf  ftifl  btcalisB^b   f:9^im'X»4}   biM  •:>iwi»lr«  »tU   XXfi  li/« 
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It  was  held  "by  the  court  and  is  here  argued  by 
appellees  that  the  declaration  filed  in  the  case  at  law 
•gainst  achroeder  and  Hallinan  failed  to  state  a  cause  of 
action  tinder  section  9  and  this  is  the  principal  question 
presented  hy  the  record*  That  declaration  alleged  that 
defendants  kept  dramshops  and  <'  *  «  *  said  defendants  did 
respf^.cti7ely  sell  and  give  intoxicating  liquors  to  one 
Hustsnd  John  Callahan,  the  husband  of  plaintiff,  Mary 
Callahan,  and  the  fatlier  of  the  plaintiffs,  James  Callahan, 
John  Callahan  and  Mary  Callahan,  which  in  whole  or  in  part 
oaused  the  said  Hustand  John  Callahan  to  be  and  become  during 
the  time  aforesaid,  habitually  intoxicated,  in  consequence  of 
which  habitual  intoxication,  said  Hustand  John  Callahan 
wasted  and  squandered  his  aooney  and  failed  and  neglected  to 
support  the  plaintiffs,  thereby  injuring  them  in  their  means 
ef  support,  etc.  «  *  «  «  ", 

We  think  this  declaration  rtated  a  eause  of  action 
under  section  9  of  the  Dramshop  Aet  against  the  defendants 
there  sued.  The  language  of  said  section  9  is  so  plain  that 
It  scureely  needs  interpretati<m.   Its  purpose  seems  to  be  to 
make  every  person  who  sells  intoxicating  liquor  responsible 
for  injury  proximately  caused  thereby  to  other  persons,  and 
the  only  necessary  allegations,  as  we  understand  it,  are, 
first,  that  the  defendants  were  either  directly  or  indirectly 
engaged  in  the  liquor  business,  second,  that  the  defendants 
sold  or  gave  intoxicating  liquor  to  some  person  named,  and 
third,   that  the  plaintiffs  have  thereby  sustained  injury  in 
somo  manner  indicated  by  the  statute.   Cruso  v.  Aden.  127  111. 
231.  The  declaration  contained  these  allegations.   It  was 
sufficient  when  attacked  as  here  collaterally  after  judgment. 

Section  9  also  gires  a  right  of  action  to  the  per a 
injured  against  the  owners,  lessees,  etc.  of  the  premises  tiseA 


ir>i^a*tf5>   IsqlaalTq  dif;^   st   Midi  hsur  Q  nol^ooe   ToJ^m;  fi(»l«}»^ 

bih  *fmmbsn\»i:  btAt  «  »  •   «  fcuB  i(qoiiem«i:;::>  ^<I»al  8l«iBi&ns»1;i»& 
«;ic.   oJ    ffitosrlX    .\niii  ■nixQitrX   ©ria  biiira  XX»a   ^X9vXioi&fiB«<x 

,Rsrf«XXfiC'   «o«mX    ,«^t.iiai-'X<i  s/W   J.<t  t-'^J^^t  ft-cU  I)xiia    ,nijrfwXXj5i3i 
it  mi  al  10   sXotfu-  nl   ffolixw    , OAfC^I Xi.'iD  x'^^aM  Jbfl^Sf   nAilieXXiiO  xuiot 

le  ftdflkijpoaaoo  nX    ^b^iijolxoini  \llJiutX<faii   ,.cX£Set;olB  QiaJ:.:r  nxC^ 

«uu£aXX«C   rsloi  bmt^aiiK  £<X;»«    ,{ioX.t^}iro.tat   IsfiUiidnd  Oxitdm 

94  b»l:;»Xa»a  diu  fr»Xi/»1  &ai}  -<i,»4tea  isiixf  J^^tsit&.ttruMrpa  him  &ejr««« 

Muaa   tlorii   r-i  amtidi  y.nXiL'[.:il  x^V'-xadi    .fttlii-iiiaXq  »ri*  it'^q^tiuu 

,»  *j  »  *  »  ,o^«    ,.t^oq;^i?a  la 
n9lf9m  ^9  ssusd  a   ftoi/.a^a   iioXi,<*TBXosft  iaXit?  afaidi-  e* 

J   94  9i   'ijfe-^a  «8oqTijq  a.?l      .imi^AJi»%q['i9iaJi   ahe^n  xX«»"X«9«  i^i 
»Xtfi»ap<i«<ti  icuriX   >,nXJ  oXxaial   8X/«a   cdw  noa'xdv:  X'*-^'^^  93Lam 

knu   ,A»flUM  mi«i»ti  '^ra^-  ^^  "-ovpiX  8«lJ;*oix«*nX  ovisjj  ^e  l)Xoa 
kX   trt'-ViX   Moltt^'^ui   'iflftv:cxfJ    9v»i-<   a-ilXJnX*Xq  »ii^  ioistJ-      .it'iiri:,^ 
«Xi2    TRX    ,jol'>    ,r  »tti;;fp      .oJt'lki-s   j;rf.t  >irf  hi»ta»ibaX  70fi««r"  rinc^ 
»«wr  /Z     .tfloX^;R:2*XXj>  •0  9iif  foenl^iiiwo  ftol^ataXoei)  Md 

;)l)irt  m^^iB  xlXtft9SfsZlo9  9tnd  ««  lwXr>»^^A  AqiIw  saotoi'itii 
.•S9q  9tU  9t  a/iiiom  1«  td^i  a  ••▼i)  eeXis  Q  itiysiovii 
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for  selling,    etc. 

It   is  true  as  cippelleeB  here  urg«  that  the  d«e- 
laxatlen  in   ths   suit  under   section   9   did  not   state  a  cnusa 
of   action   as  &g£inst  appellees  Ryan   and  Healy  who  were  the 
oirafcrs   of   ta*  premises,    "but  they  wore  not  there  >ued.     The 
statute  expressly  n^kes  the  li&billty  of  the  ovm&r  and   lessee 
wit>i   the  sellers   "joint   and   several*. 

The  plaintiffs,    therefore,   bad   their  election   in  ths 
suit   at  law,   whether   they  would   sue   the  persons   selling  or  giring 
the  liquor  alone,    or  whether  they  would  join  with  them  those 
who  peraitted  their  prerJLsss  to  "be  used  for  the  purpose  of 
selling.     They  chose  to   sue  the  persons   selling  or   giving  alone. 

Section   IC  of  the  Branshop   Act  under  which  this  "bill 
was  brought,   gives   to   the  persons   injured   a  further  and 
additional   tcsiedy  against   the  "building  or  premises  used  or 
occupied   in  raaicing;  the  sale   or   sales   on  account  of  «>;ich  any 
JudgEent  Bay  be   entered  in  p^  suit   brought   under  section  9. 
Such  preaieee   ere   "held  liable  for  em    may  be  sold  to  pay  any 
such  judgment"   and   "proceedings  may  be  Irjid   to   subject  the 
same  to  the  payment   of  sny   such  judgment     «**«•',     The 
proTisiona  of  both  sections  nine   Mnd   ten  have   been   construed 
by  our  ouprexjie  Court.     £t3l.l  v.   Allen.    244   111.   466;      Garrity 
V.  iiiger,    272   Hi.   127.        These  decisions  are   to   the   effect 
that  unless   fraud  or   aollu?lor:    in  made  to  appear,    the  amount 
of  the  judga^ent  obtained   in  *.  Bv.it  against    the   sellsjr  under 
section  0,    may  not   be   contest  ed  in  a  proceeding  brought  under 
section  10  for  the  purpose  of   subjecting  the  property  used 
to  the   satisfaction   of   the  Judgment.      In  suoh  proceeding  the 
coBqplainant  mxcX  prove  and  the   owner  or  lessor  is  allowed  tc 
controvert  all  the  facts  i^ich  it    is   claimed  create  the  lien. 


«s» 


-o«fc  htU   tarft  9^tv  f^ftt  »e«IX«»qtra*  •«  ttuni  ol   Jtl 

s.fT     .  h»vB   6*»n'*   Jon  ei**-  t»W*  J«:i^^■   ^s^BlKcsiq  Axi-S  "to  aiJSHWO 

."lesiavaa   h««»   initio t*   o'xoiiaar  oiid'  if^Jtw 

»««ifi  »9rfJ  ri^lw  <tiot  feX'^'-^w  ^rf,^   •ifti(J«»i!ftv   ao    tSfWlit  votfpli  »Jfi 
lo   tt0(ni^7  •'i'*  10'^   Mow  ?^,«'  oi   e«(P.Jt5aa'i(j  i^drij-   b^i^Jkra-xaq  offvs 

'Lt<f  mldS  xfaMw  a^sftnc  i^oA   qenefli«tfl  odi  "i*  OX   aoi:J^o&« 

ba»  T«rf*-rin   w   ftaiy^ftJt   Hnostt'jtj;  oris   oi   m^Xi]    t^rlauottC  a«w 

"Caa  iCoirCi*  "Xo  *«ijOToe  <s»   er.  XJ8»   to  uXoa  srf?  ^wJtHisai  «Jt  bttiq^UDOO 

Xia  XM  •*  kXoo  acf  x»«  1«3  ^»'i  <5lrf«lX  ^Xs^^*  ert«  ««ai;Mat^  riojuB 
fn*.3  SoPl^K'K  of   far!  jrf  yoia  n3rtiijn--.oo7(j''  Aru*   "Jxwjaabw^  rlb*;« 

hdtnSfineo   rmm^  nf,tr{   n<ii   ba»  a-rifl  artoito»«  /(J-oi  'to   axsoiaivoiq 

to«')l»   »if^   or   ^T[.i   CfldieiOdG   iiRdiir        .rpX   .iXJ.   £V€    *l?jalJi  •'«' 

7»J!>mi  -'9lX««  »riJ    iwftior,*  ^jti'ji  «   ni  Jbeitiajrtlo  i/«En«ii)«t  erii  "io 


Aether  th«  premiseB   or  building   detcrilsed  v&a  rented  or 
leased  to  be  xiaed  or  occupied    In  rholo;   Or   in  part   for  the 
Bale   of   intoxicating  liquor;      whether   Jefendants   lonowingly 
permitted  the  same  to  be  ao  used  or  occupied,    end  whether 
the  judgment   obtained  under  sectifn   9  has  been  recovered 
againat  the  person   or  pereone   occupying  the  building  or 
premises  which  it   is   sought  to   subject  to  the  lien   of   the 
judgment  for  dajrcsges   in   ooneequenee  of  th*-   sale  of   intox- 
icating liquors  upon   these  premises,    are  all   questions  of 
fact,    the  affirmative  of  which  the  complainante  must  prove 
end  the  neg; tlve   of  which  the   defendants  may,    if  they   can, 
establish. 

Appellees   argue  that   the  declaration   in   the   suit 
at  law  under  sect  ion  9  should  have  alleged  the   celling  or 
giving  of   the  liquor  upfti   the  prcrcises  Y;hich   the  bill   seeks 
to  subject   to   the   lien  of  the  Judgment.      Se   cannot  agree 
that   this  is  so.      It  would  have  availed  the  plaintiffs   in 
that   suit  nothing   to  liave  so  alleged,    oince  appellees  not 
being  partiea  thereto,    could  not  be  tiius  precluded  from 
contesting   theoe  facts  when  afterwards  sued  under  section  10. 

One   of  the  principal   questions   to  be  determined   in 
this  proceeding  was   whether  the   ealeic   of   liquor  by  rer  son   of 
which  dtunages  were  e»se$sed  in   the   suit   at  law  were  made  upon 
the  premises   of  appellees,    ejid   either  party  had   the  right   to 
•stablish  their  respective   contentions    on    that    issue  by  any 
competent   evidence,   whether  oral    or  written. 

«•  are  of  the  opinion   that   the  original   declaration 
stated  a  gooc   cause  of  action  under  section   9  of  the  Dramshop 
Act;      that  on   the  evidence  submitted  complainants  were   en- 
titled to   e   lien  sad  that  the  court   erred   In   striking  out 
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•  rf*  lel  -"MC  ni  »»  'Ij.-fw  ni    '•iijiooo  ^»  f>»au  ©of  oJ   t>»a«sl 
ixi/i^MSv  La*    .lei^faoo  ao  lx»aiu  oa  «»cr  o.t  •»«a  »i(J   bcutriwasq^ 

•to  i,ai.ilBu  wf*   'sfftilfl  &YRii  feX/f9hl  C   noi^osa  n«bau  wisX  d-* 
•4*«C   Xiitf  uiit    (i^l'irf   9»ai3iiiiti  9di   r;:>qii  TOtrfli  eiii-    lo  ^aJtvJ:;^ 

ml   t^ti^iriaX^  am  fis>XiJiT«  evxtxt  bltt>v  tl      .»q  al  «tf{j   ;>Aii^ 

ioa  •9»iXdq<-'A  ^oot^    «bo$«xx.3  08  «74ixi  oJ  8^V^Uoa  ^iv«   ;ti(Aft'^ 

■OTl   .'>«fti;Xa9iq  bki-U  a^X  .ton  dijuoo    ,oJr9<x(;)ii7  wdXd^A^^nJtdcT 

al   baaicii^^sfJt  eJ  oj    a/«-j«>«p   Xjiqioat'iq  «»rf.if    io  o«0 

RO^i'  o&aat  ai«>w  <^a1  ia   iiij'i   .idi   ctt  i39>a9«rA  saov  «e.i!wrxti;)   f(oir(w 

Xan  \i  00981    inA:    oa   aiioUmiaoo    ari^ttotia^i  lisfi^   daiXcfit.tttO 

«ixa.'jiT«  to   X«?o  tia/i^aj{«'  ,t>o:i«J(>tyo  tm^iotpic^o 

aoiianaXoei)  XAmsx'zo   iK^   >  jfj   aoJ:i2iq[q  o;V  /io  ov«i  aff 

7Jfl8»giti  aifi  lo  @  ooiloaa  7»bm;  4iGkl;a«  ")#  taiMO  bco;^  «  iidJ^js^a 

-ao   8Ya«  8^rLai]2«4lqinroo   hsi^iXatcfiia   a8nfl>l«»  esii   ao  Jaxlir      ;i9A 
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cnapialnanta*    evidsfnee. 

The  judgment  will  therefore  "be  rev«r«ecl  and 
th"  causG  romanded  for  proceedlnp:a   confermlnfr  t©  the 
vie?s  herein  expressed. 

H.^SVISHSKD  AHD  RSMABfMT)  WITH  DIRPJCTltlRS. 
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